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Introduction

On Tuesday, January 29, 2008, at 1pm, the Committees on Consumer Affairs and Immigration will hold an oversight hearing on “Implementation of Local Law 31 of 2004 - The Regulation of Immigration Assistance Service Providers.”  Those invited to testify include the Department of Consumer Affairs, other relevant city agencies and interested members of the community.

New York City is considered to be a “magnet” for immigrants.  Many foreign-born members of this city are faced with a variety of concerns as they strive to live out their American dream, including navigating the complexities of the U.S. immigration system.  Within such a complicated system, many immigrants attempt to legalize their status, deal with family reunification issues or apply to become U.S citizens.  Regardless of what immigration issues they are trying to resolve, many immigrants seek out the assistance of immigration service providers.  Although most immigration service providers adequately assist their clients, there are many unscrupulous providers who defraud or cheat their clients.  

It is unfortunate that in a melting pot such as New York City, immigrants are the targets of dishonest immigration service providers.  Through fraud or miscommunication, corrupt immigration service providers wreak havoc on an already vulnerable population. For example, many of these service providers refer to themselves as “Notarios” in order to create the illusion that they possess credentials to provide immigration advice, while in reality, having none and charging clients exorbitant fees.   Many of these immigration service providers use false advertising to attract immigrant clients or make false promises for benefits and services that cannot or should not be provided.
  As a result of these practices, the affected immigrant client might not only have paid for services that were never performed – their immigration case might have been irreparably ruined. 

The New York City Council passed Local Law 31 of 2004 in order to regulate covered immigration service providers and to address these concerns.  The Department of Consumer Affairs (“DCA”) is responsible for implementing Local Law 31.  The DCA encourages consumers to file complaints with their office, and performs routine patrol inspections in every borough.
    DCA has published a pamphlet on immigrant service providers in 11 languages.
  This pamphlet provides a summary of what immigration service providers are prohibited from doing, as well as what they are required to do under Local Law 31.  In addition to this pamphlet, the DCA has worked with the New York State Department of State to create an informational card in both Spanish and English explaining the difference between a “notario publico” and a notary public.
     The committees look forward to learning more about what outreach the DCA is doing in order to educate the public about Local Law 31.

In addition to outreach, the DCA enforces the requirements of the legislation.  DCA conducts random inspections of covered immigration service providers.  According to a DCA press release, by May of 2005, there had been 117 citywide inspections.
  Out of those 117 inspections, 76 immigration service providers were cited for violating Local Law 31.
  An additional 43 immigration service providers were cited for violating Local Law 31 by April 2006. 
  The committees look forward to learning more about the number and types of violations the DCA has issued since that time.

Local Law 31 of 2004


Local Law 31 of 2004 regulates the conduct of certain immigration assistance providers in the City. 
The local law regulates a broad array of services from the covered providers.  Local law 31 regulates “any form of assistance” provided in the City in exchange for compensation to any person, or their representative, who has come or plans to come to the United States from a foreign country.
  Specifically, the local law regulates any work performed in “relation to any proceeding, filing or action” under the immigration and nationality laws, including executive orders, presidential proclamations, regulations by the U.S. Department of Labor and U.S. Department of State.
  Though the regulations apply to many service providers, they do not apply to providers who fall within the following categories: attorneys that are members in good standing in any state who have no disciplinary orders against them; non-profit organizations that provide assistance without a fee as defined by the Board of Immigration Appeals (“BIA”); any organization that provides assistance by representatives accredited by the BIA to appear before the Citizenship and Immigration Service (“CIS”) and/or the Executive Office of Immigration Review (“EOIR”) and does not charge a fee or charges a nominal fee; any agency authorized by the New York state social services law; and an elected official or employee of the office of the mayor or an executive agency, who, within the scope of his or her official capacity, submits immigration related inquiries to any appropriate government office.


Local Law 31 prohibits certain types of conduct by covered immigration service providers.  The local law bars service providers from stating or implying that they have special influence over CIS,
 from making any guarantee or promise to a customer,
 and from threatening to report the client to immigration or other governmental authorities.
  The law also prohibits the service providers from providing any legal advice
 and from using or advertising the title of lawyer or attorney, or any other titles or credentials in any language, that would lead a customer to believe that the person is authorized to provide professional immigration advice.
  Furthermore, Local Law 31 prohibits immigration assistance providers from retaining any compensation for services that were not performed
 and from failing to return to the client original documents
 and copies of documents that were prepared on the customer’s behalf that were filed with a government agency.


The local law also provides certain requirements for covered immigration assistance providers.  Local law 31 requires that immigration assistance providers enter into written agreements with all customers.
  The law sets forth the minimum requirements of the contents of the agreements
 and requires that the contract be written in English as well as the language spoken by the client.
  Clients have the right to cancel the contract within three business days after its execution without penalty.
  The client may cancel the contract at any time thereafter but the provider may retain fees for services rendered and any money expended on their behalf.  Providers are also required to retain client documents for three years after a contract is executed.
  This requirement remains in effect whether or not the contract is cancelled after execution.


Immigration service providers are also required to post signs in every location where the provider meets with clients.
  The local law sets forth the content of the signs, which must include a statement explaining that the provider is not an attorney or a provider accredited by the BIA to provide Immigration assistance.
  The providers must also post the schedule of fees for their services on a poster that contains language that informs the customer of their right to cancel the contract within three business days.


Local law 31 creates a system of relief for customers whose immigration service providers have violated any section of this law.  First, immigration service providers must maintain a bond of $50,000 as a surety for clients who do not receive proper refunds or are otherwise injured by the providers.
  The law provides that the customer in their own name or the Commissioner of the DCA on behalf of the customer, may bring an action against the provider and the surety.
  The Committees hope to learn whether the Commissioner has brought any action under section 20-776 on behalf of any customer.  The Committees also hope to learn whether or not any actions have been brought under this section by an aggrieved customer.


In addition to the surety cause of action set forth by Section 20-776, local law 31 set forth both criminal
 and civil penalties
 for violations of this law.  A violation of local law 31 is a class A misdemeanor.
  The civil penalties associated with violations of this law are as follows: for the first violation, not less than two hundred fifty dollars and no more than two thousand five hundred dollars; and not less than five hundred dollars and no more than five thousand dollars for each subsequent violation.
  The local law also creates a civil cause of action for any person who claims to be injured by the failure of a provider of immigration assistance services to comply with the requirements of the law.
  The Committees look forward to learning how many violations the Department of Consumer Affairs has issued.

Conclusion


Obtaining legal immigration status is fundamentally important to every foreign-born New York City resident.  Due to its importance, many immigration service providers often take advantage of clients who are desperate to become legal in the U.S. or who are trying to obtain legal status for a family member.  Local law 31 of 2004 is the Council’s effort to curb such mistreatment.  The Committees hope to learn more about how the DCA is educating the public of the requirements of local law 31 of 2004.  The Committees further hope to learn more about DCA’s efforts at enforcing the local law’s provisions. 
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� §20-771(f).  The prohibition does not apply if there is a basis in fact for such a promise or guarantee.
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� §20-771(c).  Original documents must be returned upon request or cancellation of contract despite the existence of a fee dispute between the customer and the immigration assistance provider.
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� §20-772.
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� Id.  The right to cancel the contract without penalty may be waived if services must be performed immediately in order to avoid a forfeiture of rights or eligibility.  
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