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Good afternoon. My name is Suzanne Mattei, Regional Director-for Region 2 of the New
York State Department of Envifonmeﬁtal Conservation (DEC). With me is Daniel Walsh, Chief
of Region 2's Bl;ownﬁeld -Remediétion Program. I am pleased to be here today to provide
information to the City Council Committee on Environmental Protection regarding initiatives to -
address the important peed for remediation and appropriate development of brownfields.

A vigorous brownfields program is essential to address the environmental aﬁd economic
blight that surrounds abandoned contaminated sites in communities throughout our State. DEC
was involved in the multi-year effort to create a brownfield program for New York ‘State, and
‘DEC Commissioger Pete Grannis, who was appointed by Governor Eliot Spitzer, was active in
the legislative effort to create that program‘in hJS former role as a member of the State Assembly.

'Today, with the benefit of four years of experience with the program and precipitatéd by
Governor Spitzer’s introduction of legislation to address shortcomings with the current law, the
Legislature is re-evaluating New York’s Brownfield Law to determine the extent to which the
statute is meéting its goals and to consider whether or not it needs amendment. A law of this -
complexity and cost deserves a careful review afier a period of time sufficient to deterrnin_e how

it is working. While I cannot at this point prediét what the outcome-of that review will be, I can



certainly describe for you how the program operates today and some of the major efforts
underway in New York City.

New York elected officials and residents were among the first in the nation to understand
the urgent need to clean up céntéminated sites when, in the 1970’s, Western New York’s Love .
Canal became a'ﬁvorldwide symbol of the hazards of toxic dumping. Eventually, both fcderal and
st'ﬁte laws were enacted to regulate hazardous waste, griminalize its mishandling, and clean ﬁp
contaminated sites pbsing the greatesf risk tor public health and the environment. These laws
provided legal tools to require “responsiblé parties” to clean up these sites or reimburse the
government for cleanup, aﬁhough government has been forced to shoulder cleanup costs where it
has been unable to identify or force éresponsible party to do so or when such party is unable to
pay for cleaﬁups..

We have made progress. Of the 2,000 sites on the State Superfund list, approximately
1,400 have been cleaned up, leaving about 600 that are either being remediated or are -still to be
addressed. And DEC contiriues to add sites to the Superfund list as appi‘opri_ate. DEC also |
manages a similar petroleum spill response prograni to address about 16,000 new spills e\}ery
year. The current annual appropriation level is approximately $;B million.

Still, despite the importance of these efforts, we know that many cohtaminated sites
remain unaddreésed because they do not qualify fdf tﬁe Superfund and Spill Response Pro grams.
There is no complete or accurate inventory of these site-s, now known as “brownfields,” but it is
clear that they number in fhe thousands. And t.hough they usually do not pose the same level of |
threat as Superfund sites, they often contain toxic chemicals of concerﬁ to surrounding
neighborhoods, often pose a threat to groundwater and in some cases may pose a threat to indoor

air quality.



The Brownfield Cleanup Program (BCP), created in. 2003, established cleanup goals and
standards, offered liability relief to participants, and provided “refundable” tax credits, meaning
that if a participant’s tax 1iabi1it3} does not équal the credits available, the reﬁainder would be
given to the taxpayer as cash. Over 350 sites have applied to the Brownfield Cleanup Program
statewide, with the number of applicétions growing each year. To date, 41 of ;chese sites — 16 of
which are located in New York City — have réc-:eived a certificate of completion, meaning that
they have completed reﬁediation except for any on-going operation and maintenance
requirements or controls. |
Many brownfield c-leénups have aiready begun to lead an ecbnomic revival in the
neighborhoods they used to burden with blight. qu examples:
e On Staten Island, a rail yard has beén recast as the 6,500 seat home td the Stafen Isiand
Yankees’ minor league baseball team. This project created 200 jobs and brings in more than
$16 million m annmual revenue for Staten Island.
o | .In Egét Harlem, a five-acre former industrial facility has been com?erted info a
commercial complex: consisting of 400,000 sqﬁare feet of retail and 650,000 square. feet of
parking. This retail complex will provide more than 100 permanent jobs. |
 In Melrose in the Bronx, on the site of a former gﬁséline and automotive service station,
rémediation’ under the Brownfield Cleanup Program has enabled construction of 200 units of
low income housing.
e In Gl_endale, Queens, an eight-acre portion of a former industrial complex has been
converted into 400,000 square feet of shopping, dining, entertainment and office space.

But importz;mt problems with the program must be addressed, including the issues of thé

ffcquenﬂy over-generous financial incentives and limitations on eligibility.



The current tax credits awarded to brownﬁclé’de\(elopment projects are simply too
generous and are not strategically targeted. These refundable credits range from 10% to 22% of
the tdtal cost of a proj e;:t Withouf limitation, even if the development cos‘és are in the billions of
dollars and the cleanup costs are relatively small. The law doe_s not provide for the sharing of cost
figures until a program participant actually files for a'-tax credit, and, even then, much’ of the
information given to the Tax Department is considered confidential. Stiil, using rdugh estimates
and extrapolation based on very conservative assumpﬁoné, we havé worked with the Division of
Budget in estimating the cost of the program. A proém that was supposed to cost leé.s that $‘150
- million a year, according to the éﬁginal projections at the time of passége, will more than double -
in cost in the next three years.

Rather than allowing this to continue, we believe that, By c;afting a'revised program that
does néf allow for huge, unjustified awards to outsized arid well-financed development projects, _
New York can spend much less money and reap even greater results, inciuding cleaner cleanups,
tﬁan those obtained under the current law. DEC would also fike to see thg program become more
inclusivé, so that sites containing “historic fill” or other contamination that is not at levels high
enough to quaiify under the current rules but is signiﬁcant enough to.be of some concern can be
included.

Governor Spitzer ié committed to making the Brownfield Cleanup Program the most
aggressive and effective in the country. We have been listening to municipalities, environmental
justice groups, builders and other interested parties about further changes in the law that will help
meet this goal. We have also begun discussions with the Mayor’s Office about the Majfor’s
brownfield proppsals as envisioned in the P1laNYC program. We look forward to working with

the City and with members of the Legislature to address these concerns.



We also have suggestions about other brownfield issues. The Brownfield Cleanup Program
is only one of the three programs created or enhanced under the 2003 Brownfield Law—the other
two, the Brownfield Opportunity Area program and the Environmental Restoration Program, also
deserve atte_ntion. |

The Brownfield Opﬁortunity Area program is desi gned to addresé the fact that even with
,browr;ﬁeld financial incenﬁves, many sites are challenging to market beéause of their location,
often in low-income communities and near other brownﬁelds.. We cénnot ignore them if we are
truly interested in cleaning up the environmental damage from our industrial past. The
Brownfield Opportunity Area program emi.)owers communities to create their OWT €Conomic
dynamic using planning tools, community involvement, and public-private ﬁartnerships. Money
1s made available to municipalities and community-based organizations to study market
_ conditions, survey available resources, create a dialogue with site owners and other interested

parties, and devise strategies to redevelop the site and surrounding area to best mee.t. local needs
and interests. |

‘Unfortunately, the plrogram has been stymied. Even though the program ha;s. a budget

(shared with other browﬁﬁeld program functions) of $15 million a year, only $9 million has been
committed fof program grants in the entire four years of its existence. This has nothing to do with
a lack of public interest in the pfogram. DEC and the Department of Sfélte have approvedl over .
100 applicatit.)ns for funding ﬁ"(.).m'cities and community groups across the State, Nineteen of
these are in Region 2. The problem has been the need for a new Memorandum of Understanding
(MOU) among the two houses of the Législamre and the Governor’s office to lﬁnalize projects,
and some delays that resulted from a dual review‘ process of applicétions and contracts by DEC

(which has fiscal responsibility for the program) and the Department of State (which has



responsibility for implementation). Nine of the 19 projects in Region 2 have been addressed by
the legislature but the remaining 10 await the pending Merﬁofandum of Understanding. :

We are working out these problems. The 2007-2008 fiscal year’s budget no longer requires
an MOU for future a_ppliéation;, and the Governor’s office and the Legislature are working out
the details of an MOU to cover some 50 plus projects awaiting approval. Also as.of the 2007-
2008 fiscal year, DEC is now allowed to-delegate ﬁscal'bxkérsi‘ght to thé Depatrtment of State to
' lavoid multiple reviews, and we are Working with the Departmentrof State to allow a coﬁtim'lous‘
grant process instead of a once-per—yéar window fof subﬁlission of 'applicati.ons.

But a larger problém still looms. A corﬁmunity may hayé done considerable market
research and have demonstrated strong public support for small retail, affordable housing or job-
créating manufacturing, but a developer can still access 1arge tax credits fof buildingr parking lots,
condos or big box stores that are inconsistent with or do little to further community needs and

goals. Weneed t6 consider rewarding development that supports the Brownfield Opportunity
Area program by linking browﬁﬁeld tax incentives to development that ;cldvances municipal
planning and public participatidn.

Finally, I would like to highlight the importance of the Environmental Restoration
Program, which was créated as part of the ‘1 996 Clean Water, Clean Air Bond Act. Under this -
‘program, \;ve reimburse municipalitiesrfor 90% of én-site costs and 100% of off-site costs for site
investigation and remediation of municipally-owned brownfields. This program also provides
localities with total indemnification, meaning that the State will represent municipalities and pay
any future claims 1f any unforeseen consequences of the site’s contaminatién arise after cleénup.
It is the strongest liability protection in the nation, and a positive incentive for murﬁﬁipalities to

join the program. In Sunset Park, Brooklyn, a remedial plan approved under the Environmental



Restoration Program will enable construction of a 17-acre waterfront park. The park will include
Eall fields, nature trailé, fishing piers and an education center for a com:hunjty-that has long been
under-serviced by pafkland. We note that with $§170 million approved to date,l the program is
approaching its initial funding limit of $200 million.

A lot of work needs 1.:Q be done to maximize the potential of our Environfnental Restoration
Program, Brownfield Cleanup Program and Brownfield Opportunity Prbgram. Still, we’ve seen
some important successes over the last few years. Our goal is to have the best program in the
coun@, to revitalize our communities, create new jobs, generate increased tax revenues aﬁd new
investment, whilé_ enjoying a cleaner, healthier environment.

Thank you for this opportunity to testify today. Ilook forward to responding to your

questions.
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Good afternoon Chairman Gennaro and members of the committee. My name is Rohit
Aggarwala, and I am the Director of the Mayor’s Office of Long Term Planning &
Sustainability, which is responsible for implementing PlaNYC, the City’s long-term plan for a
sustainable City. I am joined by Angela Sung of the Office of the Deputy Mayor for Economic
Development and Mark McIntyre of the Mayor’s Office of Environmental Coordination.. Thank
you for the opportunity to testify on the status of State and local brownfields initiatives.

As you know, brownfields are sites where redevelopment or reuse may be complicated by the
_presence or potential presence of hazardous waste or petroleum.

As the City’s population is expected to grow to 9.1 million people by 2030, it is essential that we

" make the most efficient use of our existing stock of land. This is why Mayor Bloomberg has
included cleaning up brownfields as a focus in his PlaNYC 2030 sustainability agenda.
Brownfields are fundamentally an urban issue. Investigating and cleaning them up allows cities
to address infill development challenges; promote transit-oriented development, and encourage
density. ' ‘



Brownfields represent an enormous opportunity to use New York City’s land more efficiently.
Last year we estimated that approximately 7,600 acres of potential brownfields exist in the City,
an area that is roughly 8 times the size of Central Park. However, while there are potentially
thousands of sites with contamination, only 1,900 of those acres are currently enrolled in a state
program.

State remediation programs available for New York City brownfields currently include the
Environmental Restoration Program, a voluntary program for municipally-owned sites; the
Superfund program, an involuntary program in which the State lists the most contaminated sites,
and mandatory programs for petroleum spills and manufactured gas plants. Additionally, there is
the Brownfield Cleanup Program or BCP, which is the only available voluntary program for
privately-owned property. The BCP is an oversight and incentive program which encourages
both cleanup and redevelopment by providing liability relief, state oversight, and tax credits
based on the cost of remediation and site improvements. °

Currently the State is re-evaluating various aspects of the BCP, particularly site eligibility, the
levels of program utilization, and the tax credit structure. In last year’s State of the State address,
Governor Spitzer stated his intention to reform the brownfields law to increase its effectiveness.
And in the past several months, the Senate and the Assembly have held brownfield hearings and
expressed interest in improving the program. '

As the primary tool for brownfield redevelopment, the State Brownfield Cleanup Program is
critical to increasing cleanups in the City. Even though New York City has 85 of the 256 _
applications the state has approved for the BCP to date, enrollment is low compared to the pace
of our development. From 2004 through 2006, the City’s Department of Buildings issued
permits for 19,071 new buildings, including 471 new buildings to be erected on industrial land.
This represents a potential volume of missed opportunities for overseeing and ensuring
appropriate cleanups.

To address these issues, the PlaNYC brownfield proposal centered around 3 primary goals

1. encourage more cleanups in the City by providing education, access, and incentives to
developers of idle brownfields that may currently be blights or public health risks
within our communitics

2. provide more remediation and investigation oversight options, so developers of every
site that is not compliant with state standards who want to enroll in 2 government
program can do so, and

3. improve brownfield planning to empower developers, community groups, and
organizations to proactively address these environmental issues and community needs

Key to achieving these goals are keeping an open dialogue with the State as it evaluates
amendments to the current BCP and BOA programs; getting State legislation enabling the City to
create an expedited voluntary program for mild- to moderately-contaminated sites that would use
the sante standards as DEC uses in the rest of the State and that would provide the same liability
relief as the BCP; and fully staffing the Office of Environmental Remediation.



Last year, the City dedicated $2 million annually to create a new Office of Environmental
Remediation, which will spearhead the City’s brownfield efforts that are discussed above and
further outlined in the PlaNY.C document. The office will implement the PIaNYC brownfield
initiatives, providing communities, developers, and land owners with the appropriate tools to
redevelop these sites. We are currently interviewing candidates to direct the office.

The priorities outlined today represent the City’s objectives to be more aggressive in cleaning up
its land. For too long, too many sites in areas throughout the five boroughs have remained sadly
underutilized or vacant eyesores. By addressing changes to statewide programs and using City
resources to target brownfield reclamations, we can prevent our land challenges from
undermining our goals to maintain a vibrant and productive city into the future.

I would now be happy to answer any questions.



["\

@ NPCR

NEW PARTNERS FOOR
COMMUNITY
REVITALIZATION, INC,

11 Penn Plaza, 5th door
New York, NY 1001

Testimony
Presented to the

New York City Council
Committee on Environmental Protection

by
Jody Kass and Mathy Stanislaus
January 8, 2008

Thank you for the opportunity to address the timely question posed by the Committee on
Environmental Protection: “State and local brownfields Initiatives: Where are we and where do we
go from here?" New Partners for Community Revitalization, Inc. (NPCR) is a not-for-profit
organization whose mission is to advance the revitalization of New York's communities, with a
particular focus on brownfield sites in and proximate to low and moderate income neighborhouds
and communities of color. At both the State and New York City levels, we are at a critical juncture.
The *field” of brownfieids is still relatively young - the first federal brownfield law was passed in
2002, and NYS passed its brownfield law in 2003. These new laws bring enormous new resources
and provide a new regulatory framework in which to advance these sites.

The City of New York is now facing the dual challenge of how to meet the needs of existing
communities while managing the growth necessary to accommodate its anticipated new residents.
The backdrop fo this challenge is a land crunch of historic proportions. The City no longer cwns 2
substantial inventory of usable land and buildings. There is still a lot of vacant and underutili: =d
property, mainly in low and moderate income neighborhoods, but it is privately owned, and much of
it is considered to be brownfields — properties contaminated from past industrial uses, historiz fill, or
ilegal dumping. On Earth Day 2007, Mayor Bloomberg announced his sustainability PlaNYC 2030
through which the City intends to accommodate all of these needs. Of the 127 initiatives that
comprise the PlaNYC there are 11 initiatives aimed at cleaning up and redeveloping all of the City’s
7,600 acres of brownfields. We support the PlaNYC brownfield initiatives and believe this is an
opportune moment to ensure that the foundation to implement PlaNYC commitments are in place.
With Earth Day 2008 right around the comer, it is an auspicious time {o take a moment to evaluate
the progress to date and where we are going.

NYS Brownfield Initiatives:

The most innovative part of New York's 2003 Brownfield Law is the Brownfield Opportunity Area
(BOA) program, which grew out of the seven-year policy debate. The BOA program is a planning
tool that seeks to address entire neighborhoods and clusters of brownfields within those
neighborhoods, including the conditions fueling abandonment and decay. It recognizes that a
brownfield program that is based on a “one-parcel-at-a-time” strategy will not result in the




revitalization of distressed-areas and will frequently invite dirty or stigmatizing uses such. as
garbage transfer stations. Instead, the BOA approach can reverse the cycle of disinvestment and
decay — not by cleaning up one parcel at a time, but by creating a vision for an entire area,
including housing, shops, small manufacturing, public amenities, and infrastructure improvements:
street lights, trees, parks, sidewalks and roadways. These are the things that together define
functional communities and livable neighborhoods that allow current residents to remain and attract
new residents. The BOA program encourages residents and community groups to work with
municipalities, and it provides State planning grants and seed money to help create the vision that
subsequent cleanups and redevelopment projects will help fulfill.

Every year since the Law was passed, the State has appropriated up to $15 million for the BDA
program, for a fotal of nearly $75 million. To date, over 100 communities across the State have
applied for this money. Yet, despite the incredible promise offered by BOA, the program has been
stymied by statutory probiems which need immediate fixing:

Infighting over the Legislative MOU is holding up $7.8 million in awards to over 50
communities,

BOA funding award decisions are being held up by the inability of the Govemor, Senate Majority
Leader Joseph Bruno and Assembly Speaker Sheldon Silver to jointly execuie the legislative
Memorandum of Agreement (MOU) required under the Law in order to award BOA planning grant..
Our leaders in Albany need to immediately execute the Legislative MOU and release the Siate
funds to these communities. :

Dual agency administration resuits in redundancy and delay in the disbursement of funds:
Despite the fact that nearly $75 million has been appropriated for this program, less than 1% has
been received by communities. Indeed, nearly all of the BOA funds appropriated are still sitting in
the State Treasury when it should be out in communities — supporting desperately needed
neighborhood revitalization efforts. The problem of getting grant funds out to communities is
directly attributable to the dual-agency administration of the BOA program. It is inefficient and
costly in terms of delay and duplication, with the Department of State (DOS) reviewing BOA
applications and working directly with community applicants, while the Department of
Environmental Conservation (DEC) has oversight and ultimate control over the program. The Law
needs to be amended to clarify that one State agency, the Department of State, is responsible for
administering this planning program.

There are no incentives for private owners of brownfields sites to cooperate with BOA
planning.

Many BOA grant recipients report that they have been unsuccessful in securing the cooperation of
brownfield site owners in their planning efforts. Indeed, there is little to encourage the cooperation
of brownfield property owners whose absence severely hampers meaningful planning and ¢Iso
allows for outsized or otherwise incompatible development. There is simply no incentive for a
brownfield site owner or developer to participate in the BOA planning process, cooperate with the
community, or develop a site consistent with a BOA plan. The Brownfield Tax Credit and the
Brownfield Opportunity Program should be symbiotic with the BOA program offering special help to
communities to address entire areas impacted by the economic and heaith burdens from multiple
brownfields, and the tax credits needed to make the individual deals work. Unfortunately, despite
being created in the same Law, the programs have insufficient interconnection. Instead, the tax



credit program almost guarantees that communities who attempt to do revitalization planning can
expect to get little or no help from developers enjoying the liberal benefits of the tax incentives. To
remedy this problem, Brownfield Tax Credits should be re-assigned to encourage developers to
work with community-based organization (CBOs) and municipalities through the BOA program.
The law should be amended to provide a BTC bonus to projects built consistent with a BOA plan
and to deny credits to inconsistent projects.

In 2003, New York was one of the last industrial states in the country to pass a brownfield law that
was supposed to encourage voluntary cleanups. Four years later, it has become all too clear that
the Law has serious deficiencies and is not functioning as intended. Unfortunately, the polit zal
landscape in Albany as we await the Govemnor's State of the State address tomorrow is less-ihan
rosy, making it that much more important for the City of New York to develop and implement a
robust brownfield initiative. With the prospects for action in Albany uncertain, it become even more
important for leadership at the City level fo establish the resources and programs needed to
advance New York City’s thousands of brownfield sites.

City Brownfield Initiatives:

Mayor Bloomberg's PlaNYC calls for the cleanup of the City's estimated 7,600 acres of
brownfields. The Mayor's plan is visionary, courageous and insightful, and includes provisions that
empower residents and community based organizations and directs funds where they are most
needed.

A dozen groups, including NPCR had lobbied the City to create a centralized office focused on
redeveloping city brownfield sites. The mayor included such an office in his plan, but it now needs
the authority, staff and funding to develop and implement his agenda. Moving forward, the office
will also need to ensure that the projects it assists have emerged from a community planning effort
or have support of the local community. And any project that seeks City help to develop a
brownfield must demonstrate that their projects are consistent with the City's sustainability goals. .

The mayor announced that the City will provide $15 million for a public-private revolving loan fund
to finance remediation and related costs. But it is not clear how the city will get these dollars into
specific projects. The City should maximize its funds by leveraging private dollars for remediation
through partnerships with community lending institutions such as the NY Metro Brownfields
Redevelopment Fund Program, which uses federal and City funds fo credit enhance remediation
loans.

The mayor also announced a $10 million investment for an environmental insurance initiative,
which will be important for developers of affordable housing. Because of the scape of the overall
development, the City is in an excellent position to negotiate reasonably priced environmental
insurance policies (even for small sites), with few or no exclusions.

The mayor has also called for new incentives to encourage private property owners to participate in
the State brownfield planning process. One way fo achieve this is to grant the existing eight
percent increase in brownfield tax credits only to projects that are built consistent with plans that
emerge from the State's Brownfield Opportunity Area program. If the project is not consistent, it
would not receive any tax credits. But beyond asking the State to create incentives, the City should



use its own resources to encourage private property owners to participate in brownfield p!aﬁning
and development and to take a strong municipal role in improving these once blighted areas.

What is going to be critical to the success of PlaNYC is the details of the programs and resources
devoted to ensure that the City's brownfield sites will get cleaned up and re-used for sustainable
uses that also meet the needs of low income neighborhoods and communities of color. We believe
that the Mayor's sustainability vision will only be achieved through a detailed, strategic plan that
integrates brownfield redevelopment incentives with larger community planning efforts that
consider both the needs of today's communities, and also the expected newcomers. Providing
incentives and fast tracks to developers and otherwise expediting deal-making, if not accomplished
in the context of meaningful community involvement and a plan for sustainability, is counter to
sustainable growth ideals and the underpinnings of the Mayor's sustainability agenda. Of the
utmost importance is for the City to target brownfield cleanup and redevelopment incentives to
ensure that the incentives and rewards are used only for those projects and developers who build
within the sustainability framework.

There already exists a sustainable growth planning tool for brownfield sites that will advance the
achievement of the Mayor's sustainability goals — the Brownfield Opportunity Area (BOA) Pregrar..
The City should use the BOA program both as an opportunity for productive partnershlps vith
community groups and for the targeted granting of incentives.

CONCLUSION:

In closing, we would like to acknowledge Councilman Gennaro for his leadership on the
brownfields issue overall. Councilman Gennaro has been a long time advocate for communities
and for the environment in general, and in particular, for responsible, sustainable brownfields
cleanup and re-use. His leadership helped advance the first round of grants under the Brownfield
Opportunity Area (BOA) Program in Albany. In early 2005, he led the Council in adopting a
Resolution that prompted finalization of the Legislative Memorandum of Understanding that had
been stalled in Albany for two years, which was delaying the award of nearly $8 million to 53
communities to begin planning for brownfield sites. Unfortunately, the two subsequent rounds of
BOA grants are again stalled by Albany's inability o execute a new three-way Legislative
Memorandum of Understanding.

We encourage the Council to undertake the following five measures:

1. Call on the Governor, Assembly Speaker and Senate Majority Leader to execute the statutorily
required Legislative MOU and release the BOA funds for Rounds 2 and 3 — nearly $8 million
for over 50 communities.

2. Call on Afbany to enact statutory reforms fo eliminate the dual agency administration {de the
BOA Program that results in redundancy and delay in the disbursement of funds

3. Calf on Albany to restructure the Brownfield Tax Credit to provide incentives for private owners
of brownfields sites fo cooperate with BOA pfanning.

4. Moderately contaminated sites, including sites contaminated with historic fill, have been
refected from the State’s Brownfield Cleanup Program, leaving hundreds of NYC sifes in a



state of limbo and without the benefit of regulatory oversight or State brownfield resources,
notably the BTCs. This untenable circumstance must be resolved.

5. And, we encourage the Council to work closely with the Bloomberg Administration to establish
and fully fund the PlaNYC brownfield programs in a way that builds a foundation upon which a
strong City brownfield program can grow.

Thank you.
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Hon. James F. Gennaro

Chairperson-Committee on Environmental Protection
The Council of The City of New York

City Hall Office

250 Broadway, Room 1773

New York NY 10007

Re: State and Local Brownfield Initiative

Dear Chairman Gennaro:

. Brownfield Cleanup Program (BCP) Does Not Meet Remedial Needs of NYC

* Most Stringent Eligibility Requirements in Country

On-site Source (e.g., contamination migrating from adjacent property)

Contamination Above Cleanup Levels Only "Moderate"

"But For" Test Replaces "Complicating Re-Use'

Solid Waste Not "Contaminant” (e.g. landfill)

Old VCP Sites May Not Be Eligible

Class 2 Sites Not Eligible

No "Grace Period" For Change in Economic Conditions

» Significant Eligibility Uncertainty

* Significant Pre-Applications Investment (Time and Costs)

e Partial Site Acceptance May Promote Incomplete Cleanups on Non-BCP portion of Site
With One Building

¢ No Voluntary Cleanup Program for Sites Denied Entry Into BCP or "Non-Program"
Sites
» Historic Fill Sites
» Unregulated UST Sites (former manufacturing sites, residences, parking garages)
» Pesticides

» Proliferation of Self-Directed Cleanups
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James F. Gennaro
January 8, 2008
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II1. Oil Spill Program

DEC Requires Waiver of Claim Against Spill Fund To Sign Stipulation
Presence of Closed Tanks May Disqualify Owner From Compensation

1I1. NYC Brownfield Initiative Can Help Accelerate Remediation and Reuse of
Contaminated Sites

"e" Program Has Been Effective Tool for Remediating Contaminated Sites

Five Counties have UST delegation (e.g., Nassau, Suffolk, Rockland)

Unique Characteristics of NYC Sites

» Fill Material

» Non-use of Groundwater

> Vapor Intrusion

Lenders Will Accept Remediation Certificates

Streamlined Remediation Process Will Promote More Cleanups and Remove
Disincentive For Self-Directed Cleanups

Database of Phase 2 Reports Will Reduce Transaction Costs

Altering Reporting Obligations from Reportable Quantities To Contamination Levels
Will Require More Cleanups With Regulatory Oversight

Very truly yours,

W e

Lawrence P. Schnapf

10585572.1
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My name is Veronica Eady Famira. I am Associate General Counsel at New York
Lawyers for the Public Interest (NYLPI), and I also manage the Environmental Justice
and Commumity Development Program at NYLPI. David Palmer is a staff attorney at
NYLPI who serves as our point person for schools on contaminated sites and the School
Construction Authority’s leasing program.

NYLPI is a non-profit organization formed in 1976 to provide legal, organizing, and
technical assistance to underrepresented communities in New York City. Since 1993, our
Environmental Justice and Community Development Project has offered legal assistance
and community organizing resources to communities of color and low-income residents
living in environmentally-distressed neighborhoods. We will soon release an updated
edition of our free Brownfields Basics manual, and we have been working closely with
communities across the five boroughs, including residents in Soundview, Bronx and
Bushwick, Brooklyn that are seeking to clean up and redevelop several large vacant lots
that serve as environmental, social, and economic nuisances in their neighborhoods.

Last May, we testified before this very Committee in favor of Intro 21 for the bill’s
strong stand on redeveloping brownfields and prioritizing communities of low and
moderate income that are disproportionately burdened by the clustering of brownfield
sites. This emphasis on chronic underutilization should be the touchstone of brownfields
redevelopment.

Today, we are pleased to provide further testimony on strengthening both state and local
brownfields initiatives. We begin with general comments before turing our comments
more specifically on schools sited on contaminated brownfield sites.

General
¢ Public participation in the brownfields process should be early and often.

Unfortunately, the brownfields business has been regarded as largely a real estate
deal. Development in communities should ideally be driven and, at a minimum,



actively supported by local residents. The City can foster community
involvement by making information on developments readily available to
residents, by making it available in a language that is accessible and relevant — lay
language as well as the dominant language of the community, by facilitating the
distribution of information on funding at all levels of government, especially
technical assistance grants, and by encouraging developers to engage the public
through public meetings and other vehicles. Any reports or strategies mandated
by a state or local brownfields program should be readily available to the public
without the going through the Freedom of Information Law process.

To the maximum extent possible, low-income communities should receive
priority for incentives over neighborhoods that have fewer obstacles to attracting
development.

The City, in concert with the state brownfields program, should explore methods
for encouraging socially and environmentaily responsible development such as
affordable housing, green manufacturing and sustainable businesses that will not
result in new brownfields on top of old brownfield sites.

State and local brownfields programs should also explore ways to prioritize
projects that offer appreciable employment benefits to low-income host
communities. For example, in some states developers must demonstrate
significant job development in order to avail themselves of certain incentive
programs, like liability protections. In the same spirit, the City should actively
encourage development projects to hire brownfields workers from the Minority
Worker Training Programs funded by the National Institute of Environmental
Health Sciences and the Environmental Protection Agency and it should prioritize
projects that result in long-term job benefits to the local community.

As New York City grows and bolsters its inventory of public schools, it should be
especially cognizant of the public health threats associated with the construction
or leasing of schools on contaminated sites. The City should expressly require
that prior to opening a school on a brownfield site, the site be put through a
rigorous environmental review that involves notification and input of local
residents, parents, and school faculty. Furthermore, because it is well-settled by
risk assessors that children are considered “sensitive receptors” — those bearing
the most vulnerable to injury and illness resulting from exposure to chemicals and
environmental toxins, schools sited on brownfields sites should be required to be
cleaned to the highest level of cleanup. Under the State Brownfields Cleanup
Program, that would be Track 1.

The City should develop methods for coordinating tax incentive programs that are
broader than brownfields programs, such as empire zone tax credits or
empowerment zone credits so that developers and the community can consider the
entire menu of incentives that are incorporated into a project. Moreover, there
should be a graduated tax incentive scheme under any state or local brownfields



program that would provide for higher levels of tax credits for cleaning properties
to cleaner levels.

e TFinally, the City should develop a strategy for assisting brownfields projects that
fall outside the scope of the state’s brownfields program. Thus far, the state has
shown a bias against admitting sites that contain historic fill material and sites that
are not severely contaminated. The City needs to develop contingency plans for
offering incentives to projects proposed on such sites. Additionally, the City
should aggressively seek to persuade the state to curtail this sort of bias that can
potentially carve most New York City sites out of the state brownfields cleanup
program.

Schools on Brownfields

NYLPI’s experiences working with communities affected by schools built on brownfields
include representation of the Bronx Committee for Toxic Free Schools at the
contaminated Mott Haven Schools Campus in the South Bronx, as well as the Parent
Teacher Association at the Manhattan Center for Science and Mathematics in East
Harlem — a school that sits atop a former manufactured gas plant site. We’ve worked
with the Hillerest Citizens for Neighborhood Preservation and the Hillcrest Estates Civic
Assoclation along with Chairperson Gennaro, in his district to push for a stronger cleanup
at the Gateway Site in Queens.

We began working on toxic schools issues in 2004 through representation of the
Concerned Residents Organization in the Soundview Section of the Bronx. CRO has
worked for years to ensure that the leased Soundview Educational Campus, housed
within a former military electronics systems plant, is safe for site occupants and the local
commumity. We represent the Parent Teacher Association at the Information
Technology High'School in Long Island City, housed within a leased former metal
works factory turned into a school in 2003. They have seen pollution beneath the school
increase since the school’s opening in 2003 and they have been subject to maintenance
and monitoring oversights that could have placed children at risk of exposure. We also
work with PS 65 Parents & Neighborhood Against TCE, some of whom have lawsuits
pending against the City alleging exposure of their children to toxic vapors from an
underground TCE plume beneath P.S. 65 in Ozone Park Queens. We have been
contacted by parents and teachers at other sites as well, like the Longwood Campus in
the Bronx, as well as the leased Art & Leather School in Queens and Beacon School in
Manhattan.

We have connected with these communities mainly because each was lucky enough to
have especially vigilant watchdogs and/or through news reports that exposed
contamination concerns that no one had been aware of. We can only guess as to the
number of schools on contaminated properties in New York City, or how many will
likely be proposed in the future. In his plaNYC report, Mayor Bloomberg calls for the
eventual development of an estimated 7,600 acres of contaminated land in New York
City — “an area over eight times the size of Central Park.” The report did not specifically
mention schools on brownfields, but one need only connect the dots to see a trend



towards siting more and more schools on contaminated properties — both new school
construction projects and the leasing of former factories for use as educational facilities.

Below, we make a series of recommendations, each followed by an explanation based on
issues that our clients have encountered in their communities at specific toxic school
sites. We call these concerns to the City Council’s attention because they seem to be left
out of the current debate around brownfields. And, if one governmental body has been a
champion of the toxic schools issue, it has been the Council. For sure, this issue falls
under many categories, like children’s health, education, and environmental justice; but
all are relevant to brownfields redevelopment policy. We are hopeful that these issues
will be given serious consideration in the formulation of the Council’s brownfields policy
agenda.

¢ The Environmental Protection, Health and Education Committees Should
Hold a Joint Oversight Hearing to Assess the Department of Education’s
Ability to Adequately Maintain And Monitor Schools Sited on Contaminated
Properties

Unfortunately, the trend in brownfields redevelopment, both in New York City and
around the counfry, is to leave contamination in place, as opposed to undertaking full
source removal. Doing so means having to employ long term controls to ensure that
future site occupants are not exposed to remaining contaminants. These controls -- like
soil caps, ventilation systems and groundwater barriers, for example — can and do fail.
They require maintenance and monitoring for as long as a site remains a school to ensure
their integrity and thus that a site will remain safe. Parents, students and community
members and their elected representatives have a right to know for sure that the
Department of Education has the expertise, staff resources and funding to ensure the
integrity of controls on contaminated school sites. The Council should investigate the
Department of Education’s maintenance and monitoring capabilities before approving
any more plans to site schools on contaminated properties.

e The Council Should Urge Mayor Bloomberg to Withdraw His Opposition to
Passage of a Bill that Would Give the Council Oversight of Contaminated
Leased Facilities

To build a new school, state law requires the School Construction Authority (SCA) to
submit a site plan to the local community board, gives the City Council an opportunity to
review the site plan, and requires environmental review — all of which give communities
notice and an opportunity to participate. The SCA argues that its leasing program is not
subject to these requirements. Thus, even where there is known contamination, there
may be insufficient environmental review of proposed lease sites, and no opportunity for
the community and Council to weigh-in. According to the November 2007 amendment
to the 2005-2009 Department of Education Five-Year Capital Plan, there are a total of 35
leased sites, 16 for which construction has not yet begun, and 13 that do not yet have
identified sites. There will likely be more in the next five-year plan. Almost certainly,
some of these sites will be on contaminated brownfields.



The Council knows this issue well; it unanimously passed a resolution in support of
legislation to amend the Public Authorities Law (PAL) to clarify expressly that leased
facilities are subject to the same community participation and political and environmental
review processes applied to new school construction. The legislation is supported by 30
organizations, all of which are listed in a footnote below.' This past June, the Assembly
passed a strong protective bill (A.8838, Nolan), but the Senate passed a much weaker bill
(S. 6393, Padavan) that fails to address the central concems, largely because of intense
Mayoral opposition to involving the City Council in toxic school siting decisions. The
Mayor’s opposition to a political check by the Council unjustifiably places children at
risk.

The City claims that allowing the City Council to review the City’s plans to address
environmental contamination on leased school sites will introduce “politics” into the
process and delay the opening of new schools. However, the City has offered no
evidence of major slow downs of new school construction projects due to Council
review. The current process for siting newly constructed schools is already expedient and
heavily favors the Mayor and the SCA. When a site application is submitted to the City
Council it triggers a statutory process whereby the Council has only 20 days to act. If the
Council does not vote on a site application within those 20 days, it is deemed
automatically approved. And, even where the Council would seck to disapprove of a site,
it would require a super-majority vote (two-thirds) to do so — not an easy feat. In fact,
two recent new school construction site applications, one for the severely contaminated
Mott Haven Site in the South Bronx, and another for the contaminated Gateway Site in
Queens, went through Council review, gained significantly stronger cleanups through the
process, and in each case approval was slowed by less than one month. Concerns about
minor delays are outweighed by the potential danger of long-term exposure of school
children to toxic materials. Council review is essential to ensure that stronger cleanups
can be sought in order to protect children’s health.

This past summer, Dennis Walcott, Deputy Mayor for Education, attended a news
conference with Council Speaker Christine Quinn and Chairperson Gennaro to highlight
the successful collaboration between the City Council and the Mayor’s office that
resulted in a stronger cleanup of the contaminated Gateway Site mentioned above. At the
same time, the Mayor had lobbyists in Albany opposing legislation that would give the

1 Asian American Legal Defense and Education Fund (AALDEF) « Bronx Committee for Toxic Free
Schools » Bronx Health REACH + Center for Health, Environment & Justice (CHEJ) « Chinese Progressive
Association + Class Size Matters + Concerned Residents Organization * Environmental Advocates of New
York « Environmental Defense « Healthy Schools Network » Hillcrest Citizens for Neighborhood
Preservation » Hillcrest Estates Civic Association + Institute for Health and the Environment at SUNY
Albany « Institute for Urban Family Health » Make the Road by Walking « Natural Resources Defense
Council (NRDC) « New York City Environmental Justice Alliance (NYCETA) » New York Immigration
Coalition « New York Lawyers for the Public Interest (NYLPI) « New York League of Conservation Voters
(NYLCV) » New York Public Interest Research Group (NYPIRG) * Northwest Bronx Community &
Clergy Coalition » Nos Quedamos/We Stay « Puerto Rican Legal Defense and Education Fund (PRLDEF) »
Sierra Club » Sustainable South Bronx « United Federation of Teachers (UFT) » United Puerto Rican
Organization of Sunset Park (UPROSE) « WE ACT for Environmental Justice » Weliness in the Schools.



Council, and thus communities, 2 meaningful role in the siting of contaminated, leased
facilities. The Mayor’s plaNYC report states that “protecting the health of New Yorkers
must be our primary concern”™ and that “for too long, communities have been left out of
the process of reshaping their neighborhoods.” But the Mayor’s public prociamations
and his opposition to this legislation appear to conflict. We urge the Council to express
its disappointment with the Mayor’s mixed messages and urge that he withdraw his
opposition to this important legislation immediately.

e The Council Should Refuse to Approve Schools on Contaminated
Brownfields Unless Funding is Provided to Affected Communities for
Technical Assistance to Enable Communities to Meaningfully Participate in
School Siting Processes

Parents, students, teachers and community members (not to mention most lawyers and elected
officials) are often ill-equipped to fully analyze highly technical environmental data, and
properly assess whether a proposed remedial scheme is sufficient to protect the health of
children, the population most vulnerable to toxic chemicals. We believe that the City has an
obligation to provide funds to allow communities to meaningfully participate in public
processes. Funding for communities for independent technical assistance is not a novel idea.
Indeed, technical assistance grants are available to provide communities with funds to “obtain
independent technical assistance in interpreting environmental and health information
generated and/or evaluated under the State Superfund Program or Brownfield Cleanup
Program about an eligible site,” though it is not always so easy to secure such funding,.

To supply affected communities with funds for independent expertise is justified even where
merely to calm fears in environmentaliy-overburdened communities that are often justifiably
wary. Yet, there is important additional value. NYLPI has witnessed oversights at
contaminated school sites that might have placed children at risk had independent experts not
drawn attention to them. At the Mott Haven Site, independent consultants who reviewed the
City’s cleanup plan noted, “Cancer-causing compounds will remain on the property in
concentrations well above Recommended Soil Cleanup Objectives.” The experts went on to
recommend removing those “hot spots,” which, thankfully, the City agreed to do. Atthe
Information Technology High School in Long Island City, initial air quality testing results
used by City officials to assure parents that the air inside the school was safe had in fact
employed inappropriate instrumentality incapable of detecting lower levels of contamination
that could be harmful to occupants. Only after this error was pointed out by an independent
consultant did the City retest the air. In both instances, had independent experts not been
available, these flaws would almost certainly have gone unnoticed and unresolved.

The utmost precaution must be taken when dealing with the risk of toxic exposure to children,
especially children from already overburdened communities. As explained above, there is
precedent in both policy and past practice which justifies funding independent consultants.
This funding is critical to our clients — parents of children attending these schools, teachers and

? See DER-14/ Technical Assistance Grants Guidebook, New York State Dept of Environmental
Conservation, DEC Program Policy, 27 Mar 2006; see also NYS ECL §27-1417 and §27-13186.

* Lenny Siegel (Center for Public Environmental Oversight) and Peter Strauss (P.M. Strauss & Associates),
Independent Review of the Cleanup of the Mott Haven Schools Complex Janary 24, 2007.
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local community members. This expertise will benefit you as elected officials, the
communities within your districts, and orgamzations like ours as we work collectively to
ensure that the strongest possible cleanup plans are put in place before we place the City’s
children in schools on brownfields. We urge the Council to demand City funds for
independent expertise each time the City proposes to site a school on a contaminated
brownfield.

¢ The Council Should Refuse to Approve Schools on Contaminated
Brownfields Unless the Council Has an Opportunity to Review Maintenance
and Monitoring Plans, Including an Assessment of the Plans’ Viability and
Cost, Before School Site Applications are Submitted by the Mayor/SCA

As noted above, toxic school sites require long-term maintenance and monitoring. A
plan for maintaining and monitoring a site is often called a Site Management Plan, or
SMP. (The cleanup plan is generally called a Remedial Action Work Plan, or RAWP.)
Across the board, experts will explain that a robust SMP is essential to ensuring a site’s
safety. Yet, current practice for new school construction projects on contaminated
properties in New York City allow for public review of the RAWP, public review of the
environmental impact statement, a public hearing and vote in the Council on each school
site application and the commencement of construction, all before an SMP is produced.

This is the subject of litigation NYLPI has brought on behalf of the Bronx Committee for
Toxic Free Schools against the City. The swt is currently pending in the Bronx Supreme
Court. An expert affidavit submitted by one of the Committee’s consultants was critical
of the very bare-bones maintenance and monitoring plan outline that the City submitted
well past the date of any of the public review processes described above. (A detailed
SMP, as required by law, has still not been released and construction on-site is
underway). The expert stated, “It is my professional judgment that the Mott Haven [site
management plan| could and should have described the long-term monitoring program in
greater detail, particularly because maintenance and monitoring of the selected remedy
will necessarily affect public health of schoolchildren.”

The Brownfields Cleanup statute requires SMPs to include not only detailed descriptions
of how sites will be maintained and monitored, but analyses of the long-term costs of any
plan and sufficient analyses to support conclusions within plans that effective
implementation, maintenance, monitoring and enforcement of institutional and/or
engineering controls can be reasonably expected.* If an assessment were to reveal that
DOE is incapable of carrying out what has been proposed in an SMP, or if the SMP were
to prove cost-prohibitive, this would force SCA to reconsider its cleanup plan. Perhaps
the SCA would decide to remove more contamination, or even site the school at an
alternate location. This essential precautionary planning, however, is precluded by
current practice. This should be especially troubling to the City Council which is being
pressured to approve contaminated school sites without having essential information

* BCL 27-1415(7)



provided upfront. The Council should insist upon the completion and submission of a
draft SMP by SCA before it will approve schools on contaminated properties.

¢ The Council Should Demand More Disclosure of Toxic School Sites by
Passing Strong Public Disclosure Legislation

'The Council should start by demanding a list of locations from the School Construction
Authority of all contaminated school properties, what maintenance and monitoring
programs are put in place at those facilities and proof that there is currently no risk of
exposure at those facilities.

The Council should pass legislation that would require the SCA to post the above-
mentioned past information online, as well as to post all current and future plans to site
schools on contaminated properties as soon as site applications for new school
construction projects are created or proposals to lease contaminated existing facilities are
initiated. For each site, where applicable, the proposed cleanup plan and SMP should be
made available, as well as any monitoring reports required as they become available to
the SCA. This legislation should also provide a mechanism by which parents can request
air quality testing, within reason.

Conclusion

Again, we appreciate this opportunity to provide testimony the state and local
brownfields programs. We hope to be helpful in any way we can to help the City and
State build effective brownfields programs alleviate the environmental burden in the
City’s low-income neighborhoods and neighborhoods of color.
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.Good Morning. | am Anne Rabe, and | work for a national organization, the Center for
Health, Environment & Justice (CHEJ). CHEJ is one of the leading groups in the
country on toxic waste issues, especially Superfund and brownfield sites. Our
Executive Director, Lois Gibbs, is well-known as the community leader who organized
the successful relocation of 833 families away from the infamous Love Canal toxic
waste site in Niagara Falls in the late 1970's. For over 25 years, CHEJ has worked with
New York communities impacted by toxic sites. .

We appreciate the opportunity to testify at this hearing on New York's Browniield
Cleanup Program. The 2003 Brownfield Law, ushered in with great fanfare, has proved
to be a disappointment on many levels. Our organization was involved in the effort to
pass the legislation. When the law passed, we saw a tremendous opportunity for New
York to have top-notch cleanup standards and informed groups around the country
about the law.

As you know, the law established a program with directives on protective cleanup
standards, as well as rewards for developers that entered the program to clean up a site
(Environmental Conservation Law [ECL] 27-1401-1433). In exchange for cleaning up a
site to a level that is "fully protective of public health and the environment,” a developer
would receive substantial tax credits, a streamlined process with timetables and
certainty on remediation requirements with established soil standards.

The framework of the law was based on compromises crafted by the Legislature and
Governor Pataki over a multi-year negotiation process. For the first time, the state
approved a land-use based approach for soil standards, for which industry groups had
been advocating for years. However, while the new program would have different
cleanup levels for residential, commercial, and industrial properties, these standards
would be based on protective environmental and health criteria, such as the protection
of drinking water and children, leading Governor Pataki to state that it would "be one of
the most protective cleanup programs in the country.”

It took aimost two years for the Departments of Environmental Conservation and Health
(DEC and DOH) to drait the Brownfield Cleanup Program regulations and soil cleanup
standards. When the draft regulations were finally released in 2005, we were shocked
over the unsafe cleanup requirements and standards. We joined with many citizens,
community and environmental groups to call on DEC to correct the problems. CHEJ
and a coalition of groups filed three sets of extensive comments and enlisted the
expertise of scientists and doctors from Cornell University and Mt. Sinai Medical Center,
who also submitted comments outlining serious problems with the soil standards. For
the most part, DEC rejected the recommendations, and issued deeply flawed
regulations in December 2006.

It is urgent that the state fix this program now. As important as the tax credit issues are,
it is equally important that the cleanup requirements for brownfield sites receiving such
benefits be strengthened to meet the letter and the spirit of the law.



! would like to highlight just a few of the major shortcomings of the state’s brownfield
cleanup program.

Fix Dirty Cleanup Standards

The DEC's "dirty" cleanup standards pose foxic threats to children, water and fish
habitats. The law clearly stated that the soil standards for toxic chemicals (known as
Soil Cleanup Objectives or SCOs) shall be "profective of public health and the
environment” and specifically included protecting "...groundwater... surface water and
air (including indoor air); sensitive populations, including children; and ecological
resources, including fish and wildlife.” (ECL Section 27-1415). Yet, DEC did not set
standards that are protective of children, surface water, groundwater and fish habitats.

Children are a uniquely vulnerable population. Their growing bodies are more sensitive
~ to toxic exposures than adults, and their behavior, such as playing in soil and placing
their hands in their mouth, can cause them to be more exposed. Despite the law’s
recognition that children are especially vulnerable, the standards are not protective due
to pervasive problems identified by health experts.

For instance, the state agencies assumed that children would have far less exposure to
contaminated soil than is plausible. They also based the standards on "predictive"
models of human exposure, rather than preventive. Based on a "predictive” model,
exposures are assumed to be at the average or 50" percentile level, which fails to
protect the 50 percent of the population who are the most highly exposed When the
Legislature declared that the remedial goal was to “protect public health,” they did not
mean only half of the population. DEC should have used "protective” exposure
assumptions, such as the 95" percentile levels, to ensure that a majority of children and
other sensitive populations would be protected.

DEC's three standards for “restricted-residential,” “restricted-commercial” and
“restricted-industrial” use also do not protect groundwater. In fact, they frequently
exceed the DEC's separately established "protection of ground water" standards. The
groundwater standards will only be applied at sites if the cleanup does not include
engineering controls to address groundwater pollution, and DEC staff has stated that
these will probably be used at a minority of sites. This means that in most cases
cleanups at residential, commercial and industrial sites could leave behlnd residual
contamination that can threaten groundwater.

in reviewing these standards, we found that more than 30 of the industrial standards are
1,000 times Jess protective than the level needed to protect groundwater. Thus, soil
remediated to “clean” levels at many sites will still pose a considerable toxic threat to
groundwater quality, especially industrial use sites. These unsafe standards fail to meet
both the letter and spirit of the law because it threatens the goal of groundwater
restoration and makes a mockery of the legal mandate for DEC to develop strategies “to
protect groundwater from future degradation” as required by Section 15-3109 of the
ECL.



DEC aiso designed standards that do not protect against surface water contamination,
~ stating that it would address it on a site-specific basis. Not only does this contradict the
taw, but it contradicis the agency’s existing cleanup policies, such as the agency's
sediment cleanup criteria to protect against surface water contamination from 64
organic compounds and 12 metals (DEC Technical Guidance for Screening
Contaminated Sediments).

Clearly, DEC knows that chemicals can leach from contaminated soil and pollute nearby
surface water. For example, toxic leachate from the GE Dewey Loeffel site in Nassau,
NY, has polluted the nearby Nassau Lake with polychlorinated biphenyls (PCBs). The
lake is so polluted that the Health Department has to issue Advisories every year

- warning people to not eat the poisoned fish.

DEC also set standards that do not protect fish habitats, stating merely that it "declines
fo extend the profection of ecological resources to aquatic environments.” (DEC
Response to Comments, October 2006). The legislature made it abundantly clear that
"ecological resources"” included protection of fish. And this is again, in direct contrast to
the agency's existing policies to protect aquatic resources from toxic contaminants
(DEC Fish and Wildlife Impact Analysis for Hazardous Wasle Sites.)

DEC also set standards that will not protect New Yorkers from being exposed to
polluted air in their home from toxic vapor intrusion. While they acknowledge that
"vapor infrusion may be an important exposure pathway at some brownfields, DEC
decided to primarily rely on engineering controls to limit the migration of contaminants.
(DEC Response to Commenis, 2006.) However, even the best engineering measures
can fail. And, the Legislature made it abundantly clear that the standards should protect
"indoor air." The residents of Hopewell Junction and Endicott can attest to the need to
address this problem as they have suffered from years of toxic vapor intrusion in their
homes when polluted groundwater spread from nearby sites.

DEC also ignored the legal directive to consider past Superfund and other toxic site
cleanup levels when developing the standards. The law required DEC to "consider... the
feasibility of achieving more stringent remedial action objectives, based on experience
under the existing state remedial programs, particularly where toxicological, exposure,
or other pertinent data are inadequate or non-existent for a specific contaminant." (ECL
Section 27-1415.)

DEC ignored this directive and argued that while "it may be possible to achieve cleanup
values which are more stringent,” it was unnecessary because "both public health and
the environment will be protected through the use of the SCOs and more stringent
levels will not significantly increase this level of protection.” (DEC Technical Support
Document, 2006). Unfortunately, this is not the case.

The standards are just not protective of children, water and fish habitats. And, they are
based on inadequate data because there are uncertainties about the health impacts of



many chemicals and new studies continue to uncover health risks. in fact, DEC
repeatedly raised the issue of inadequate or non-existent data on various chemicals in
regulatory comments. Since a lack of data creates uncertainties—particularly with
respect to vulnerable populations such as children—how can the agency claim that no
benefit would be gained by strengthening any of the standards?

As the Assembly sponsor of the 2003 law, former Assembly member Thomas P.
DiNapoli stated, "the clear intent of the law was for DEC and DOH fo consider feasibility
[of strengthening the SCOs] in those situations where information on risk may be
lacking and soil cleanup standards developed based on current knowledge may not be
protective enough.” (Comments on Draft Regulations, 20086).

This fall we released a report on brownfields with a coalition of statewide groups. The
report included a review of some State Superfund cleanups from 1992 to 1995 and
found that DEC could have established substantially more protective standards. Our
review showed that soil cleanup levels at Superfund sites were stricter than.7 of the
"unrestricted" brownfield standards, and 17 "commercial" and "industrial” standards. |
have included a chart that highlights just a few of the large discrepancies between the
current brownfield standards and past Superfund cleanup levels.

Comparison of Brownfield SCOs &

Historic Cleanup Levels Achieved at State Superfund Sites

Chemical BCP SCO BCP SCO BCP SCO | Historical Site
Unrestricted | Commercial | Industrial | Superfund
Cleanup Level
Copper 270 270 10,000 25 Dublin Rd.
(Orleans County)
Endosulfan | 4.8 200 920 4-7.3 Sigismondi
I Landfill
(Monroe County)
Lead 400 1,000 3,900 350 Sigismondi
Landfill
‘ {Monroe County)
Nickel 140 310 10,000 500 Sigismondi
Landfill
: (Monroe County)
Toluene 100 500 1000 1.5 Burroughs-Unisys
(Monroe County)
Zinc 2200 10,000 10,000 30 Dublin Rd.
(Orleans County)

All Soil Cleanup Objectives and Record of Decision cleanup levels are in parts per million (ppm). BCP
SCO = Brownfield Cleanup Program Soil Cleanup Objectives.
Sources: NYS Department of Environinental Conservation Regulations 6 NYCRR Subpart 375-6
Remedial Program Soil Cleanup Objectives, December 14, 2006. NYS Department of Health Sire-
Specific Soil Action/Cleanup Levels summarizes NYS State Superfund Site cleanup levels from 1992 to
1993, and was provided in June 1996 to Citizens' Environmental Coalition.




Cleanup standards as high as 10,000 parts per million for cyanide endanger the health
of New Yorkers. In years past, when such levels were found at Superfund sites, these
levels of contamination would have triggered an action threshold resulting in the site
being cleaned up. Under the new regulations, however, this is merely the level that
developers will have to clean up fo—leaving extensive amounts of residual
contamination that will threaten the environment and future generations.

We also reviewed other state brownfield cleanup standards and found that New York is
no longer an environmental leader in setting protective remediation policy. As you may
know, throughout the 1980's and 1990's, the state led the way in establishing protective
State Superfund cleanup policies and drinking water standards. Now, New York has
developed second rate standards for many chemicals, especially in the industrial and
commercial use categories.

For the common toxic chemical lead, New York allows unsafe amounts of contamination
behind at an industrial site at 3,900 parts per million—compared to California,
Connecticut, Delaware, New Hampshire and New Jersey which require stricter cleanups
in the range of 400 to 1,000 parts per million (ppm). Arsenic, a known carcinogen, is
allowed to remain up to 16 parts per milfion at New York restricted residential,
commercial and industrial sites—in contrast to California, Colorado and Delaware which
require protective cleanups to a range of 0.82 to 4 parts per million. Vinyl chloride, an
especially toxic chemical, can be left at industrial sites in New York up to 27 ppm.
Whereas, the six states surveyed require dramatically more protective cleanups ranging
from 0.1 to 9 ppm. The survey confirmed that New York has weak commercial and
industrial standards for many chemicals which are not protective of children, workers,
water and fish and wildlife.

| have included the chart which provides the comparison of New York's standards with
those of six other states.

Comparison of NY Brownfield SCOs & Those of

Six Other States

NY |NY | NY CA CT CO (CO |DE NH [NJ

Res | Co In CA C/A Co In C/A In C
Chemical
Arsenic . I6 16 16 2.7 10 1.04 082 |4 11 20
Lead 400 1,000 | 3,900 | 750 L0000 | 2,920 | 1460 | 780 400 | 600
Nickel 310 310 10,000 | 150 7.500 4,100 | 3,900 | 2,400
Pentachloro 6.7 6.7 55 5 48 1.95 | 1.87 |48 33 24
phenol
Vinyl Chloride | 0.9 13 27 0.04 3 0.1 0.07 |3 9 7

All standards are in parts per million (ppm). Key: Res = Restricted Residential; Co = Commercial; In =
Industrial; and C/I = Commercial/Industrial.

Sources: NYS Department of Environmental Conservation Regulations 6 NYCRR Subpart 375-6 Remedial Program
Soil Cleanup Objectives, 2006; Application of Risk-Based Screening Levels and Decision Making to Sites with
Impacted Soil and Groundwater, California Regional Water Quality Control Board, 200 INHDES Contaminated



Sites Risk Characterization and Management Policy; Regulations Concerning the Remediation of Polluted Soil,
Surface Water, and Groundwater; State of Connecticut, Judicial Branch, Commission on Official Legal Publications
in the Connecticut Law Joumal, 1996; Proposed Soil Remediation Objectives Policy Document; State of Colorado
Department of Public Health and Environment, Hazardous Materials and Waste Management Division, 1997;
Remediation Standards Guidance Under the Delaware Hazardous Substance Cleanup Act, State of Delaware
Department of Natural Resources, December 1999; and New Hampshire Department of Environmental Services,
1968.

Remediation Regulatory Flaws

There are other problems with the state Brownfield regulations. [n order to avoid
duplication with other testimony presented today, 1 will touch upon just a few additional
problems.

Land use determination is inadequate and could harm future site users. The level
of cleanups at brownfield sites is determined by the site’s future anticipated use. But
the new rules do not ensure that future uses such as schools, day care centers, and
residences are adequately protected. Whether a site use is determined to be
“commercial” or “unrestricted” can have a significant impact on the amount of
contamination that can be left on site. There is no requirement to ensure that schools
and day care centers, for instance, always receive the more protective unrestricted
standard. Where the Legislature anticipated only 3 tables of “use-based” cleanup
standards—unrestricted, commercial, and industrial-—with most people assuming that
residential uses would fall into the “unrestricted” category. But the DEC has added two
new Track 2 restricted residential cleanup categories plus separate tables for
groundwater and ecological standards — a total of 7 tables.

Use-based cleanup standards should not be applied to all cleanup programs.
Only the Brownfield Law allows use-based cleanup standards. The DEC has applied
the same use-based cleanup standards to all three environmental remediation
programs, despite the fact that both the Superfund law and the Environmental
Restoration Program created under the 1996 Bond Act require “complete cleanups.”

Législation Needed to Address Tax Credit Problems

Lastly, | would like to briefly comment on the tax credits issue. The Department of
Budget has estimated that the first 54 sites in the program will cost more than a billion
dollars. We join with NYPIRG and other organizations who are calling on the
Legislature to review the way the tax credits are structured and take corrective action.
There are major problems with the current brownfield tax credits. -

1) The tax credits do not provide a strong enough incentive for developers to opt for
the Track 1 “Unrestricted” cleanups rather than dirtier cleanups which rely on
engineering and institutional controls. Of 29 sites that were under remediation this
summer, only 3 were Track 1 cleanups; the lion's share — 24 sites — were Track 4
cleanups, which is the dirtiest track. The tax credits must be adjusted to support
the law'’s “preference for permanence.” '



2} The tax credits for site development costs are overly generous. The bulk of the tax
credits the state will pay out over the next year is for redevelopment costs, not the
cost of site clean-ups. The tax credits encourage developers to “build big.”
Perhaps the most vivid example is a 44-story luxury hotel planned for White Plains,
which is estimated to get a $110 million tax break — 73 times the estimated cost of
the site cleanup. And in many cases the tax credits are fueling development that
clearly would have happened anyway, rather than the Legislature’s intention to
create incentives for revitalizing decaying urban centers. For instance, a high-rise
apartment building on West 42™ Street in Manhattan is slated to receive an
estimated $144 million in tax credits — based on an estimated $20 million in
cleanup costs, and a whopping $700 million in development costs. These fwo
examples represent a glaring misuse of public funds.

As difficult as it will be, the Legislature and the Governor need to address this problem.
Unless these problems are corrected, you can be sure that the public will be
scandalized over how their tax dollars are being lavished on mega-development
projects that provide little if any environmental or community benefits. We believe the
tax credit reforms shouid achieve the following goals.

1. Tax credits should prioritize and incentivize permanent cleanups over dirty
cleanups on a sliding scale — Track 1 getting highest tax credits, then Track 2
residential, etc. and have Track 4 and Track 2 industrial receive very low tax
credits.

2. Tax credits should be needs-based, and should prioritize cleanup and -
redevelopment in economically dlstressed areas, particularly redevelopment
proposals that are consistent with local BOA plans.

3. Tax credits for redevelopment costs need to be scaled down or capped.

In addition, the Legislature should amend the Brownfield Law to allow sites that do not
meet the needs-based requirements for tax credits to still enter the program and reap
the other benefits of BCP enrollment, such as a state-issued Certificate of Completion
and liability releases in return for meeting the BCP’s cleanup and public participation
requirements. These changes are needed to ensure that the State’s limited financial
resources are used to advance the program’s public policy objectives.

In summary, the state’s Brownfield Cleanup Program is on the wrong track. While the
Legislature needs to address the tax credit issue, Governor Spitzer, DEC Commissioner
Pete Grannis and DOH Commissioner Richard Daines have the power—and the
responsibility—to ensure that the Brownfield Program results in sites where it is safe for
people to live, work or play.

It is time for Commissioner Grannis.and Commissioner Daines to fix the unsafe cleanup
standards and other problems in the regulations to adequately protect public health and
fulfill the letter and intent of the 2003 law. Without these reforms, New York will be
using public funds to subsidize "dirty" cleanups, and the state will be certifying sites as
safe for their future uses, when they are not.
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My name 1s Keri Powell and I’'m a staff attorney with Earthjustlce a not-for-profit
environmental law firm that provides free legal representation to organizations and individuals in
litigation to protect public health and the environment.

The Brownfield Cleanup Program was intended to encourage the cleanup and
redevelopment of the thousands of boarded-up gas stations, decaying factories and other
abandoned sites across the state. But when the Department of Environmental Conservation
issued the regulations spelling out which sites were eligible and how these sites would be
cleaned up, there were troubling gaps between the DEC regulatlons and the law.

On behalf of several New York environmental groups, Earthjustice filed a lawsuit against
the DEC to close the gaps in the state’s regulations. We and our clients want to make sure that
sites in this program are properly cleaned up. We want to protect the people living, working, and
learning in the homes and offices and schools that eventually will be built on these brownﬁelds

Our lawsuit challenges the DEC’s regulations on four primary points. I’ll briefly
describe each of them. If you’d like to know more, Id be happy to provide you with a copy of
our legal papers.

First, when state lawmakers approved the Brownfield Cleanup Program, they were clear
that they wanted pollution in the soil to be cleaned up to a level that protects, among other things,
the air in our homes and offices, water quality in our lakes and rivers, and the health of our
state’s fish and other aquatic wildlife.

The DEC outright refused to follow this mandate. They said that soil contamination
affecting indoor air, surface water and aquatic wildlife can be addressed by a piecemeal
combination of remedial techniques like air filters and concrete barriers. The DEC did not
require that this pollution actually be removed from the soil as mandated by the state legislature.

When it comes to toxic chemicals like lead, arsenic and mercury, we don’t feel
comfortable keeping these toxins at bay with air filters and concrete barriers. We want it
eliminated. We’re asking the state to do the right thing and set soil cleanup standards that make
sure pollution is removed before we start handing out tax credits to developers. :

(continued on reverse)
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Second, we are challenging the DEC’s failure to consider historically achieved cleanup
levels when setting its soil cleanup objectives. Requiring the DEC to consider the feasibility of
achieving more extensive cleanups in light of historically achieved cleanup levels is meant to be
a precaution. As the DEC readily admits, for the vast majority of chemicals, no human studies
have been done to determine potential health impacts. Instead, the DEC must rely on animal
studies. The lack of human data on chemicals is especially dramatic when it comes to the impact
of chemicals on children.

The Legislature was well aware of the limits on available data. Thus, even after the DEC
gives its best shot at setting protective standards based on available data, the statute requires the
DEC to examine its historical experience with cleanups and consider whether it is feasible to
require even more extensive cleanups. This analysis is required for a// of the DEC’s standards.
The statute emphasizes that it is “particularly” important where data is inadequate or non-
existent, but does not limit the analysis to those circumstances.

The requirement that the DEC look at historical cleanup levels is very important because
we don’t know for sure how most chemicals will affect people and the environment. We don’t
want to look back 10 years from now and discover that we allowed day care centers and schools
to be placed on toxic sites. So, the DEC must set its cleanup levels as best it can based on
available data, and then look to see whether it is feasible to achieve more extensive cleanups.
The statute defines “feasible” to include not just what is physically possible, but also what is
financially possible. The idea is that if past cleanups show that it is physically and economically
feasible to achieve more extensive cleanups, then we should do it.

Third, we are challenging an illegal exemption in the DEC’s regulations that allows a site
to be cleaned up to a less stringent level that required by the soil cleanup objectives ifthe “site
background” level exceeds those objectives. In other words, if the area surrounding a site is very
contaminated, a developer can get tax credits and liability relief even if the cleanup is not
protective of public health and the environment.

The exemption appears in two places in the DEC’s regulations. The first place it appears
applies broadly to all cleanups. In the litigation, the DEC admitted that this provision is illegal
and says that it will remove it, The second place the exemption appears applies to soil brought
on to a site during remediation for cover or backfill. The DEC admits that this exemption would
be illegal in most circumstances. It only defends one narrow application of the exemption,
which is to allow backfill placed below two feet on a track 4 site to exceed the soil cleanup
objectives. But even if the DEC is correct that that one narrow application is legal, every other
application of the exemption is still plainly illegal.

Finally, we are challenging the DEC’s arbitrary exclusion from the program of all sites
polluted by an off-site source. In other words, if leaking tanks on one site contaminateg an
adjacent site, the adjacent site can never be eligible for the Brownfield Cleanup Program,
regardless of the particular circumstances of the site. This exclusion is unfair and it is illegal. It
leaves countless sites ineligible, many of them in low income communities with a legacy of toxic
contamination where pollution can be coming from several sources..
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i am a professor of chemistry at the State University of New York at Buffalo. I work closely
with community groups who live near. contaminated sites such as brownfields and Superfund
sites, and who are dealing with questions regarding exposures to toxic chemicals and their health.
I've spent 14 years helping communities throughout New York State clean up contaminated sites
in their neighborhoods. We have learned many important lessons along the way. And I'm here to
urge the City Council to use these lessons to make sure that brownfield cleanups are done to the
standards that are protective of public health. At the moment, the New York State Brownfield
Cleanup Program operates under cleanup guidetines that are seriously flawed. .

Many brownfield sites are near residential communities, communities that were built around the
factories where people worked. In many cases the factories are gone. What's left behind are
homes, the people who live in them. From Buffalo to Brooklyn, you have people living side by
side with these contaminated sites. We want to see them cleaned up. But if we don't clean them
up to levels that protect human health and the environment, people will suffer the consequences
down the road, from their long term exposures to contaminants on the site. Thus, rather than
leaving contaminants on site, I urge every effort to push for remediation and cleanup, and
replacement of contaminated soil with replacement that is clean.

I want to speak to issues that have to do with the details of cleanup or remediation of brownfield
sites. ' '

First, as a matter of environmental justice, the City should consider strict requirements that
define cleanups proximate to housing. Cleanups in urban neighborhoods should be required to
achieve the same level of cleanup as suburban and rural areas. At present, the state's brownfield
cleanup regulations define a category that allows developers to cleanup sites in historically
contaminated neighborhoods to lesser standards, which in some cases, allow contaminants at
known danger levels. The notion that urban residents should be required to live with higher
levels of toxic contamination violates every principal of environmental and social justice. So,
even when the cleanup is regulated by "objective" cleanup standards, those standards have been
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rigged to put residents of urban areas in danger.

Secondly, and related, under the current regulations, developers can choose to clean up asite to a
minimal standard known as site background -- meaning the site in question only needs to be as
clean as the surrounding area. The choices of how to define that “site background” can be left up
to the developer and can be chosen to minimize investment or other arbitrary choices. In
communities with a legacy of toxic contamination, this is obviously a problem. At the Hickory

"~ Woods housing in Buffalo, which was built next to a highly contaminated Superfund site, the
state first chose the nearby Seneca Babcock community to determine site background levels.
There was a simple problem with that strategy: Seneca Babcock was company housing site for a
former chemical plant and the state itself, through the Department of Health had issued a warning
designating this community as historically contaminated. Under these reguiations, we have no
control over what developers choose as their so-called site background: This policy has not
worked in the past, under the Superfund program. And it won't work under the Brownfield
Cleanup Program. '

Before we give out tax credits to developers, before we allow homes and daycare centers and
schools and nursing homes to be built on these sites, we must make sure they are cleaned up to a
level that protects human health. :

Thank you for the opportunity to address you today.
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