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OVERSIGHT: State and Local Brownfields Initiatives: Where Are We and Where Do We Go From Here?
 

I.   INTRODUCTION

On Tuesday, January 8, 2008, at 1:00 p.m., the Committee on Environmental Protection will hold an oversight hearing that relates to State and Local Brownfields Initiatives.  Invited to testify are Commissioner Emily Lloyd of the New York City Department of Environmental Protection, Suzanne Mattei, Regional Director of the New York State Department of Environmental Conservation, Robert Kulikowski of the New York City Office of Environmental Coordination, Robert Lieber of the New York City Economic Development Corporation, Alan Steinberg, Regional Administrator of the Environmental Protection Agency, Region 2, Laura Haight of NYPIRG, Robert Muldoon of the Sierra Club, Richard Kassel of the Natural Resources Defense Council, Jody Kass of New Partners for Community Revitalization and many others.  

II.  BACKGROUND 


A brownfield site is commonly considered to be any real property, the redevelopment or reuse of which may be complicated by the presence or potential presence of a hazardous waste, petroleum, pollutant, or contaminant.
  Such sites exist in nearly every community in New York State.  In New York City, the Office of Environmental Coordination (OEC) “coordinates the City’s official brownfields efforts and develops brownfields policy” by “assist[ing] City agencies with brownfields issues generally, helping with community involvement, state/federal agency interactions, investigation, remediation, and end-use planning issues.  OEC also facilitates the City’s participation in state and federal grant programs, provides information and assistance to community and business groups working on brownfields redevelopment, and represents the public sector on the executive committee of the New York State Chapter of the National Brownfields Association.” 
 


OEC helps coordinate the City’s efforts on a number of different state and federal brownfields programs, described in more detail in a later section.  OEC has three projects receiving funding under the New York State Environmental Restoration Program (ERP) authorized by the 1996 Clean Water/Clean Air Bond Act: Maspeth Railroad Place site in Maspeth, Queens; Barretto Point in Hunts Point, the Bronx; and Melrose Commons Urban Renewal Park, the Bronx.  On April 20, 2006, the Mayor announced that the State had awarded a $17.8 million ERP grant, the largest ERP grant to date, for remediation at Bush Terminal Landfill Piers 1-4 in Sunset Park, Brooklyn, which will be managed by the New York City Economic Development Corporation.
  


OEC also administers nine grants from the United States Environmental Protection Agency’s (EPA) Brownfields Program, including $470,000 for site investigation at Mariners Marsh on Staten Island, $400,000 for the Broadway Triangle and Atlantic Terminal Urban Renewal Area sites, a $750,000 revolving fund for brownfields remediation as part of a community-wide brownfields program, $200,000 to remediate contamination at the High Line, $200,000 to investigate petroleum contaminated properties throughout the City, and $400,000 to conduct environmental assessments at brownfields sites throughout the City.
  


     OEC additionally coordinates with not-for-profit community groups dedicated to promoting community revitalization to apply for Brownfield Opportunity Area (BOA) grants, either as a participant or as a sponsor.  These grants, established by the 2003 state Brownfields Law, allow community groups, in conjunction with or with the support of the City, to plan for redevelopment of areas with multiple brownfields sites.  To date, ten BOA grants have been awarded worth a total of $1.85 million.
 


The presence of brownfields in New York City is a major policy concern because brownfields can blight neighborhoods, depress land values, and threaten public health and the environment.  According to PlaNYC, as many as 7,600 acres of land in the City may be contaminated
.  Depending on the level of contamination, and the potential for exposure to the contaminants, these sites may pose serious health threats, and because the contamination or potential contamination can discourage reuse, the City loses vast amounts of potential tax revenues.
  In short, “[l] eft untouched, brownfields pose environmental, legal and financial burdens on a community and its taxpayers.  However, after cleanup, these sites can again become the powerful engines for economic vitality, jobs and community pride that they once were.”
 

III.  
Federal Brownfields Programs


The EPA is the principal federal agency in investigating and remediating brownfields.
  The EPA’s brownfields program is built upon four basic goals and principles: “protecting the environment, partnering for success, stimulating the marketplace, and promoting sustainable reuse.”
 To achieve these goals EPA supports such things as training, research, and technical assistance, as well as provides the knowledge and skills needed for a successful brownfields program to state and local governments and other non-federal stakeholders.  


The Small Business Liability Relief and Brownfields Revitalization Act, signed into law on January 11, 2002, expanded the federal government’s funding for assistance in brownfields-related training, research, and technical assistance.  Eligible entities may apply for brownfields training, research, and technical assistance grants (under §104(k)(6) of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as amended, (CERCLA or Superfund), 42 U.S.C. 9604(k)(6)), and EPA awards such grants based on a number of environmental, health, and financial criteria, as well as the ability of the applicant to properly manage the grant money.
  Additional EPA brownfields programs include: The State and Tribal Response Programs, which is a noncompetitive $50 million grant program to establish and enhance state and tribal response programs, and The Brownfields Economic Redevelopment Initiative, which provides funding, technical assistance and resources to clean up brownfields.

In June of 2004, the City of New York was awarded a $270,000 EPA brownfield assessment grant, as part of EPA’s announcement that $75.4 million in Brownfields grants were being awarded nationwide for a variety of projects under the federal Small Business Liability Relief and Brownfields Revitalization Act.  The City’s grant will allow for an investigation of potential contamination on Mariners Marsh, a 107-acre park on Staten Island, from prior industrial uses of the site, as well as the potential for fill material on the site to contain pollutants.
  

The City has also previously received two 2003 EPA brownfield grants, a $750,000 Revolving Loan Fund grant to launch the New York Metro Brownfields Redevelopment Fund, financed and administered by the Low-Income Investment Fund, which will provide funding for brownfield remediation in low- and middle-income neighborhoods, especially for public purpose projects, and a $400,000 Assessment grant to the Department of Housing Preservation and Development for environmental assessments, including an assessment of the Broadway Triangle in Williamsburg, Brooklyn.
 

 

IV.  New York State Brownfields Programs
 


In 1994, an administrative Voluntary Cleanup Program (VCP) was established in New York State for brownfields.  The VCP utilized a cooperative approach that included the DEC, the New York State Department of Health, and volunteer landowners.  The involved entities signed a Volunteer Cleanup Agreement (VCA) and developed plans to investigate and, if necessary, remediate the site to an appropriate degree to protect public health and the environment based on the planned future use of the site.  New York City is home to 51 of the 332 total VCP agreements entered into by DEC.
 The Brownfields Law of 2003 replaced the Voluntary Cleanup Program but the existing Voluntary Cleanup Program Agreements remain in effect.


In a further effort aimed at protecting public health by insuring cleaner water, cleaner air and more open space, the voters of New York State approved the New York State Clean Water/Clean Air Bond Act (“Bond Act”) in November of 1996.  The $1.75 billion dollar Bond Act provided funding for protection and restoration projects across the state, including $200 million under the Environmental Restoration Program (ERP) to investigate and, if needed, remediate municipal brownfields.  Originally, the State would reimburse municipalities up to 75% of eligible costs; the Brownfields Law, discussed below, raised that amount to 90% of eligible costs.  In addition, when the program was initiated, any profit made from the sale of a post-remediation brownfield was shared with the State, but the Brownfields Law removed this requirement.
  Aside from the issues raised above, a number of other problems have sidetracked the program, including “the difficulty of navigating the agency’s regulations, conflicts between state and federal cleanup standards over what constitutes a proper cleanup standard and an acceptable remedy, and title restrictions.”

     As a strong signal of its commitment to addressing the issue of brownfields, in September 2003, New York State enacted the Superfund/Brownfield Law.  The law created a Brownfield Cleanup Program (“BCP”) to replace the Voluntary Cleanup Program mentioned above.
   The BCP, codified as new Title 14 of Article 27 of the Environmental Conservation Law, was formed to encourage the voluntary remediation of brownfields and “to address the environmental, legal, and financial barriers that often hinder the redevelopment and reuse of contaminated properties . . ..”
  Subsequent to original passage, the State legislature passed a bill containing “technical corrections” to the initial brownfields law, which the Governor signed on October 5, 2004. 

     The goal of the BCP is to “remediate the site to a level that is protective of public health and the environment; taking into account the current, intended, and reasonably anticipated future use of the site.”
  Prior to the enactment of the Superfund/Brownfield Law, the DEC remediated brownfields through the VCP which is the model for the BCP, but which had no legislative statutory authority or regulations, causing uncertainties that, along with Superfund’s liability scheme, discouraged brownfields redevelopment.  The BCP seeks to remove these barriers in order to facilitate a faster, more efficient, and more inclusive process for transforming brownfields into productive community assets.  To do so BCP utilizes such tools as tax incentives and technical assistance grants of up to $50,000 per site to help encourage community involvement in cleaning brownfields.
 The DEC may sign a BCP agreement with either of two types of parties– “participants” or “volunteers.”  “Participants” are individuals or entities directly responsible for contamination on a site, while “volunteers,” are individuals or entities that purchase a property after it has been contaminated, were not directly responsible for the contamination. With exceptions, eligible sites include “any real property, the redevelopment or reuse of which may be complicated by the presence or potential presence of a hazardous waste, petroleum, pollutant, or contaminant . . ..” 
 

The DEC requires that an applicant enter into a “brownfields cleanup agreement” (BCA) with the agency, committing the applicant to an investigation and, if necessary, remediation, of the site under DEC’s oversight.
  The results of the investigation and the proposed future uses of the site determine, to a large degree, what will be done and how and when.  Those determinations are memorialized in an agreement.  The agreement addresses, among other things, preparation and submission of investigation work plans, a citizen participation plan, and payment of DEC oversight costs.  If an investigation shows that remediation is needed, a remediation work plan is developed.  The BCP incorporates a multi-track approach to clean-ups that is dependent upon the proposed use of the site.  

Based upon a review of a Final Engineering Report, typically prepared by the applicant, if the DEC determines that the remediation requirements have been or will be achieved through a work plan, the agency issues a “certificate of completion” (COC), pursuant to which the applicant, and any successors or assignees, is released from liability to the State for hazardous waste or petroleum at or emanating from the site.  However, the COC also contains “reopeners” that provide for its modification or revocation for “good cause” or where noncompliance with the BCA or misrepresentation has occurred.  In addition, the COC triggers the potential tax credits offered pursuant to the BCP.  Opportunities for public comment and participation exist throughout the BCP process, including during the period before the DEC approves the proposed remedial investigation report, finalizes the proposed remedial work plan and approves the final engineering report.  


In addition to establishing the BCP, the Superfund/Brownfield Law refinances the State’s superfund program and amends the Bond Act by increasing state reimbursements from 75% of eligible costs to 90% of such on-site costs and 100% of such off-site costs, allows municipalities to keep profits from the sale of remediated brownfields, and expands the definition of municipality to include community groups working in conjunction with a municipality.
  The Brownfield/Superfund Law, passed in 2003, addressed two issues from the Bond Act, discussed above, that discouraged the use of these funds by municipalities that and may, as a result, increase the use of Bond Act funding for the investigation and remediation of municipal brownfields. 

There are also brownfield remediation projects in which the private sector is currently involved.  Examples include sites that are investigated and/or remediated for purely private development; projects from the City’s “New Marketplace” housing plan, announced in December of 2002, under which the City’s Department of Housing Preservation and Development will provide $200 million in loans through the year 2009 to private developers building certain types of affordable housing, and projects developed using the New York Metro Brownfields Redevelopment Fund, a revolving loan fund that uses public financing to spur private investment in brownfields investigation and remediation.  One issue causing uncertainty was the delay in issuing implementing regulations for the BCP.  While the law was passed in 2003, the DEC only completed draft regulations implementing the BCP in 2005 and the comment period for those regulations closed in late 2006.  The regulations became effective December 14, 2006.

V.    New York State Brownfields and Superfund Cleanup Standards 
     Much has been written about the economic development opportunities presented by brownfields development and about cleanup standards. The Superfund/Brownfields Law contained lofty goals, as stated in the statute, but implementing the law are regulations that must give force to the language of the statute.  The long-awaited regulations implementing the 2003 law have generated numerous substantive and critical comments, from a wide array of groups, entities and individuals, for a number of perceived problems, including cleanups standards that are not protective of public health and the environment.
  At least one group felt that the cleanup standards were too stringent.
 

     Cleanup standards and whether they are sufficiently protective has been a significant and thorny issue in brownfield remediation for many years
 and is, arguably, one of the most important issues that remain unresolved.  The Part 375-6 (6 NYCRR Part 375-6) implementing regulations are the subject of a report jointly released in September by the Center for Health, Environment and Justice, the Citizens Environmental Coalition, Environmental Advocates of New York, the New York Public Interest Research Group and the Sierra Club entitled, “Cleaning Up: Fixing New York’s Broken Brownfield Cleanup Program”.  The report argues that the Brownfields Law contains unfair eligibility requirements, such as excluding sites that are contaminated from an off-site source, includes inadequate cleanup standards, allows cleanup standards inferior to past Superfund Cleanups, contains provisions that perpetuate pollution by allowing cleanups only to background levels, allow land use determinations that could harm future site users, permits the use-based standards to apply to all existing cleanup programs when the legislative history clearly indicates they were only intended to be applicable to the BCP and not the Inactive Hazardous Waste Site and the Clean Water/Clean Air Environmental Restoration Program, in derogation of the intent of the law, and that numerous states, including surrounding states like Connecticut and New Jersey, have safer cleanup standards than New York.
   The groups called on the DEC Commissioner in September 2006 to strengthen cleanup rules and safeguard the health of New York residents.
  In addition to the critiques of environmental groups, a forty-eight-page report issued by the Assembly Committee on Environmental Conservation and then-Assemblyman Thomas DiNapoli, found significant problems and weaknesses in the implementing regulations and made extensive comments recommending revisions.

The regulations are also currently being challenged in court on the ground that they are inconsistent with the Superfields/Brownfields Law and fail to protect the public and the environment.
  Citizens Environmental Coalition, the Sierra Club, New York Public Interest Research Group and Environmental Advocates of New York are suing the Department of Environmental Conservation seeking to vacate those regulations and remand them to the Department to consider whether they should strengthen them.
 A number of scientists that have reviewed the soil cleanup objectives agreed at the public hearing that the cleanup standards are inadequate.  They have commented that the soil clean up standards underestimate potential risk, miss pathways of exposure, fail to protect aquatic resources and fail to consider the additive and synergistic effect of multiple pathways of exposure.

When contamination is left on site with a clean fill cover, soil vapor intrusion into structures is possible. “Vapor intrusion”, defined as the migration of vapors into a building from a subsurface source of soil or groundwater contamination, has also emerged as a potential impediment to an adequate brownfield/superfund cleanup.
  While the effects of vapor intrusion from radon and methane are well known, awareness of adverse health impacts from vapor intrusion due to the presence of volatile organic compounds is relatively recent.
 Vapor intrusion is a “potential concern anywhere soil or groundwater, contaminated by VOCs that are toxic to human health, is near buildings or where buildings will be constructed.”
  According at least one developer “there is a potential negative impact when developers do everything that they are supposed to do…and then two, five or ten years later DEC or DOH comes back saying vapor intrusion is a bigger concern…”
 Based upon a recent policy statement, all New York State sites previously closed prior to January 1, 2003, are subject to being revisited and reopened under a draft policy entitled “Evaluating the Potential for Vapor Intrusion at Past, Current and Future Sites.”
  The vapor intrusion pathway of exposure is also very problematic because it was not taken into consideration by DEC when establishing soil cleanup standards.


Inadequate standards for environmental remediation at brownfields sites are a serious matter for all New Yorkers because the vast majority of brownfields redevelopments in urban areas are for housing.  The DEC website indicates that 80% of all brownfields redevelopments for “restricted residential use” took place in New York City. According to a 2006 United States Conference of Mayors survey housing accounted for more than 14,000 buildings on brownfields sites in comparison to a little less than 4,000 developments on mixed-use sites, 520 for commercial use, 422 parks and 1,265 others including schools and industrial facilities.
 

        A review of the twenty-eight brownfields sites deemed complete by DEC revealed that all brownfields cleanups approved for “restricted residential use”, (meaning that housing was built on the sites without complete cleanups and that include easements for the sites that prohibit things like gardening), were located in Westchester County or New York City.  Other limitations imposed at restricted use residential sites prohibit the use of groundwater without treatment.  Construction related restrictions are also imposed that prohibit future soil disturbances except in accordance with an approved site management plan.  

     When a redeveloped property is designated as being for “restricted residential use” a deed notation is filed with the County Clerk’s Office and is the only notice that contamination remains on site after a cleanup, but many of the redeveloped properties are marketed as rental units and deed notations are unlikely to provide notice to potential renters. The records further indicate that no “restricted residential use” cleanups were approved by DEC in upstate New York. 

VI.  WHERE DO WE GO FROM HERE?
     As noted earlier, the 2003 Brownfield/Superfund law contained strict cleanup standards that were vigorously fought for by some environmentalists, but the devil has proven to be in the details.  The DEC regulations, currently being challenged in court, allegedly fail to live up to the promise to protect public health and the environment or to prevent derogation of existing cleanup standards in the Inactive Hazardous Waste Site Program or the 1996 Clean Water/Clean Air Bond Act Environmental Restoration Program.  Both of these programs called for cleanups to unrestricted or predisposal uses.  Furthermore, the regulations exclude many New York City sites from participation in the brownfield program because they are contaminated by an off-site source or contaminated with fill material.
  Gaps in the program allow developers to bring polluted surface soils to sites.
  The regulations do not require cleanup beyond background levels—permitting background levels to guide soil cleanup objectives—and again condemning urban areas, where high background levels of pollution exist, to perpetual contamination.
  Finally, the regulations do not factor the protection of surface water into the calculated soil cleanup objectives
 or extend the protection of ecological resources to aquatic environments.
  With 565 miles of shorelines, New York City has a reason to be concerned about surface water and aquatic environment protection.

     Some critics of the New York State 2003 Brownfield law and others who are not generally critics of the BCP law call for the creation of a City program that will include remediation guidelines for New York City cleanups and address New York City’s unique issues.
   Proposals to improve brownfields cleanup in New York City include on-site testing and analyzing test results, to streamline the cleanup process and creating a database of historic uses.

     Some professionals in this area believe that brownfields legislation could benefit from a coordinated public health and community based planning approach to brownfields redevelopment.
  Currently local environmental health data and information is not used to set site cleanup standards or inform local environmental health policy, but this is one of the reasons why a local, citywide brownfields remediation program would make sense. Better environmental health tracking information from the New York City Department of Health and Mental Hygiene can aid in plans for future land use and analyzing the appropriateness of institutional controls.
  It would provide underutilized opportunities for environmental disease prevention and public health planning.
  

Conclusion

As New York City moves in a more sustainable direction, consideration must be given to examining the extent to which local initiatives will increase the number of brownfields that are redeveloped, develop more suitable brownfield programs and cleanup standards, and determine protection of New York City’s vast human and natural resources.
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