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OVERSIGHT:  Update on Progress at the Newtown Creek/Greenpoint Oil Spill Remediation Site

INTRODUCTION


On Monday, November 26, 2007 at 1 p.m., the Committee on Environmental Protection Committee, Chaired by Council Member James F. Gennaro, will hold an oversight hearing on “Cleaning up the Oil Spill in Newtown Creek: An Update” that will address progress of the clean-up of petroleum products and the remediation of groundwater, soil at the Newtown Creek Oil Spill Remediation Site and public health and natural resources damage impacts.  Those invited to testify include the New York State Department of Environmental Conservation (DEC), the Environmental Protection Agency (EPA), the New York City Office of Environmental Coordination (OEC) , Representative Nydia Velasquez, Representative Anthony Weiner, Environmental Defense, Sierra Club and others. 

BACKGROUND

 

I.                   Orientation and Context

 


Newtown Creek (the Creek) flows for three and a half miles between Brooklyn and Queens and empties into the East River (see attached map).   The Creek is bordered by the North Brooklyn neighborhoods of Greenpoint, Williamsburg and Bushwick to the south and west and the Southwest Queens neighborhoods of Long Island City and Maspeth to the north and east.  Newtown Creek includes five tributaries: Dutch Kills, Whale Creek Maspeth Creek, East Branch and English Kills and four New York City bridges and one New York State bridge cross Newtown Creek: the Pulaski Bridge, the Grand St. Bridge, the Metropolitan Ave. Bridge and the Borden Avenue Bridge, are under New York City’s jurisdiction and the Kosciusko Bridge on the Brooklyn-Queens Expressway which is under New York State jurisdiction.
  

Generally Newtown Creek is stagnant but the waterway is connected directly to the East River and exchanges water with the entire Hudson River Estuary, including: the Hudson River, Long Island Sound, lower New York Harbor and the Atlantic Ocean.  Along Newtown Creek’s shores are found steel and cement bulkheads and many industrial businesses in New York City.  In addition to the Greenpoint oil spill, which will be detailed below, Newtown Creek is also subject to other environmental problems including Combined Sewer Overflow discharges (CSOs), runoff from contaminated sites and illegal dumping of debris into the waterways.
  

Oil refining began in the Greenpoint area around 1867 and by 1870 over fifty refineries were located on Newtown Creek.  Standard Oil (later Mobil Oil Corporation and now ExxonMobil) consolidated many of these refineries in 1890.  The Brooklyn Refinery operated until 1965 when most of the refinery structures were demolished or decommissioned.  ExxonMobil used a portion of the Brooklyn refinery site for the bulk storage of petroleum products until 1993.  Although most of the tanks were demolished in 1998, one remains in use to store oil recovered by ExxonMobil’s Newtown Creek remediation efforts.  

In 1969 Amoco (now BP Amoco) purchased a 10-acre portion of the Brooklyn refinery.  According to a 2003 ExxonMobil presentation, this site is still used for petroleum storage.  Another company, Paragon Oil, operated a petroleum storage facility until 1970 on a site abutting Newtown Creek and near the ExxonMobil site; this site is now owned by Peerless Importers which is not involved in the petroleum refining or storage industry.  ExxonMobil assumed responsibility for oil seepage into Newtown Creek at the Peerless Importers location in 1989.  

II. History of the Spill

On September 2, 1978, United States Coast Guard (USCG) personnel conducting a routine helicopter patrol observed a large concentration of oil on Newtown Creek.  The USCG initially believed the oil was from a storm sewer outfall at Meeker Ave. in Greenpoint but later determined that the oil was seeping from a bulkhead near this location.  Containment booms were immediately placed in Newtown Creek and a vacuum truck began recovering the oil.   The USCG also began discussions with all companies operating on Newtown Creek to ascertain any additional knowledge of, and responsibility for, the spill.  Additionally, the USCG contracted with the consulting firm of Geraghty & Miller to study the spill and attempt to determine the responsible parties and potential remediation options.  The details of their report will be discussed later in this document.  

Newspaper accounts of the Greenpoint oil spill report that residents and businesses knew about an oil spill in the neighborhood decades prior to the USCG discovery and investigation.  The USCG report states that the spill was a result from a series of leaking underground oil tanks left unchecked for several decades.  However, a 1988 Newsday article traces the spill to an underground explosion on North Henry St. caused by gasoline seeping into an 8-inch sewer pipe in 1948.
  Environmental investigators today believe that oil vapors or spilled product leaking from the underground tanks caused the 1948 explosion and may have accelerated the spill.
  Gasoline vapors persisted in the sewer lines during the 1950s, 1960s and 1970s; however, a formal study of the spill did not take place until the late 1970s with the Geraghty & Miller report..    

During September 1978, the USCG conducted a series of test borings along Meeker Ave. to determine the extent and source of the free-product (i.e. oil) and constructed two wells to intercept seepage into Newtown Creek.  According to the USCG, free-product stopped seeping into Newtown Creek by mid-October 1978 and the containment booms were removed.  At around the same time, however, an additional well to collect oil was installed along Meeker Ave.
  

The USCG continued to conduct test borings at various locations in Greenpoint through December 1978 in order to gauge the dimensions of the free-product spill.  These borings showed that the free-product spill was over 52 acres in size and included 17 million gallons of oil. Owing to the large number of oil companies along Newtown Creek, the USCG convened a meeting of oil company representatives and Federal, State and City officials on Governors Island on December 27, 1978.  The participants included: the United State Geological Survey, DEC, the New York State Department of Transportation, the New York City Fire Department, the American Petroleum Institute, the Brooklyn Borough President, and Mobil, Amoco, Shell, Gulf, Metropolitan Petroleum, Texaco and Buckeye Pipe Line.  Oil companies in attendance were requested to seek corporate approval to form a committee to provide technical expertise and support the USCG in their investigation.
 A number of these parties later participated in the Meeker Avenue Task Force and operated one remediation well to collect the spilled free-product.  The known details of this Task Force will be discussed later in this document.  

III. 
1979 USCG Investigation Report

The USCG hired Geraghty & Miller, Inc to conduct an investigation of the Greenpoint oil spill and the company issued its findings in a July 1979 report.  Although the investigation and report were commissioned to determine the source of the spill related to seepage in Newtown Creek, in the course of the study, Geraghty & Miller categorized their findings into three administrative areas owing to their geographic nature and the oil’s composition.  First, the large “off-site” spill covered 52 acres and had a volume of 13 million gallons.  By calculating the flow velocity Geraghty & Miller found that the time for the product to travel from the point of origin to the discharge point in Newtown Creek was between 30 years and 18 years.  Second, the “on-site” spill covered 2 acres between Kingsland Ave., North Henry St., and the Mobil Kingsland Ave. yard and had a spill volume of 2 million gallons.  Third, a separate 2.2 million gallon spill was located on the Amoco refinery property.
  

From an analysis of the density, viscosity and porosity of the oil, as well as the hydraulic conductivity of the water, the 1979 report found that ExxonMobil Oil Corporation was responsible for the large 13 million gallon Meeker Ave. spill.  The report made this calculation from (1) the physical dimensions of the spill plume; (2) the homogeneity of the free-product and its consistency with free-product stored at the former Mobil Oil refinery; (3) the time required for the product and ground water to travel from the point of origin to the discharge point along Newtown Creek; and (4) soil test boring data which indicated the presence of free-product in the subsoil below the former Mobil Oil refinery in 1969.
  

Using the same techniques described above, the report determined that Mobil Oil Company also was responsible for the free-product found in the on-site spill.     Furthermore, the report concludes that the spill at the Amoco terminal originated from local spills by the Amoco Oil Company.  The report made this conclusion by identifying a blue whitener dye found as an additive in Amoco Premium Unleaded gasoline.
  

The 1979 report recommended a dual-pump recovery system to recover spilled free-product on the aquifer.  Such a system would first lower the water table to create a cone of depression that would induce the free-product into the recovery well.  All ground water would be stripped of free-product, treated and discharged into the sewer system.  The report also specifically stated that only a portion of the volume of free-product in the subsurface would be recovered.  Pumping and skimming could probably remove fifty percent of the accumulation.  Water flooding and biodegradation might increase total recovery to 70 percent.  The balance of the residual product would need to be handled by other remedial methods.  The report also states that the cost of clean up would be $3,000,000 to $4,000,000 dollars
 (1979 dollars, between $8,500,000 to $11,300,000 in 2005 dollars
). 

IV.
ExxonMobil/Amoco Meeker Avenue Task Force: 1981 – Oct. 1989


As a result of the USCG investigation, a task force was created to recover the spilled oil. This task force included Mobil, Amoco, American Petroleum Institute (API), DEC, the New York City Fire Department (FDNY), and the New York State Department of Transportation (NYSDOT).  A memorandum of understanding (MOU) was signed between these parties in 1981.  The Meeker Avenue Task Force installed one well at the foot of Meeker Ave. and installed booms on Newtown Creek.  This task force removed approximately 770,000 gallons of oil from its inception in 1981 until it was terminated in October 1989.  The task force was dissolved at approximately the same time that Mobil assumed responsibility for seepage into Newtown Creek.
  Council staff has requested a copy of this MOU from DEC and DEC has stated they will comply with this request.   

V.  
NYCDEP and NYSDEC Consent Orders: 1990 - Present

The Meeker Ave. Task Force was the only mechanism for remediation and clean up of free-product in Greenpoint until 1990.  In February of that year, an aboveground oil tank owned and operated by ExxonMobil Oil spilled approximately 50,000 gallons of oil (the Tank 69 spill).  Specifically, this tank collapsed because ExxonMobil did not properly test the tank’s stability prior to putting the tank into operation.  This incident prompted a consent order between ExxonMobil and both the DEC and the DEP
 concerning the Tank 69 spill, the on-site plume, and the off-site plume.   

As an overview, the 2003 Newtown Creek Water Pollution Control Plant Draft Environmental Impact Statement (DEIS) discusses two consent orders issued by DEC for the (1) the ExxonMobil on-site plume (including the Kingsland Ave. spill and the ExxonMobil Oil Terminal spill), (2) and the Amoco terminal bordered by Norman Ave., Kingsland Ave., Apollo St., and Newtown Creek. 
 A third stipulation agreement—similar to a consent order—was entered into between BP Amoco and DEC in November 2000.
   According to the DEIS, by 1996, approximately 1.4 million gallons of an estimated 2.0 million gallons had been recovered at the ExxonMobil on-site plume and 1.9 million of an estimated 2.2 million gallons had been recovered on the Amoco oil plume.
  

A. 
DEC Off-Site Plume Consent Order 

The ExxonMobil off-site plume DEC Consent Order alleges that ExxonMobil violated two sections of New York State Law, Section 17-0501 of the Environmental Conservation Law (ECL) and Section 173 of the Navigation Law.  Section 17-0501 of the Environmental Conservation Law (ECL) prohibits any person from directly or indirectly throwing, draining, running or otherwise discharging into the waters of the state, organic or inorganic matter which causes or contributes to a condition in contravention of the quality and purity of standards adopted pursuant to ECL § 17-0301 (classification of waters).  Section 173 of the New York State Navigation Law prohibits the discharge of petroleum.  The Consent Order specifically alleges that ExxonMobil is responsible for a discharge of several million gallons of oil occurring sometime before 1978.  Additionally, the Consent Order cites two sections of New York State Law that govern cleanup and removal for oil spills.  Section 181 of the Navigation Law provides that any party found to discharge petroleum is liable for the cleanup and removal costs of the petroleum product and the direct and indirect costs of all damages to private parties and government.  New York State maintains an oil spill trust fund to pay for these related clean up costs and which is administered by the Office of the Comptroller.  Section 71-1941 of the ECL provides that a person having possession of 1,100 gallons or more of petroleum, who discharges such petroleum to the lands or waters of the state, is liable for the cost of removing such petroleum and mitigating the effects of the discharge.  The purpose of the Consent Order is to facilitate the “orderly and expeditious” remediation of the plume.  The Consent Order further states that it does not represent a concession of liability by ExxonMobil or a release from liability and that ExxonMobil reserves the right to pursue litigation against oil companies regarding the cleanup of the plume.  Finally, ExxonMobil does not admit or deny any of the allegations in the consent order.  

Furthermore, the ExxonMobil off-site plume Consent Order requires ExxonMobil to perform remediation and investigation of the plume in accordance with a work plan attached to the order.  The work plan requires ExxonMobil to: (1) install monitoring wells and perform field-testing; (2) develop a remedial plan and recovery well design; (3) install and operate recovery wells; (4) monitor and maintain the recovery wells. 

B.
BP Amoco Stipulation 

On November 14, 2000, BP Amoco and DEC entered into a stipulation for the cleanup and removal of discharges of petroleum pursuant to Article 12 of the Navigation Law and Article 17 of the Environmental Conservation Law.  According to the stipulation BP Amoco has agreed to cleanup and remove a discharge of petroleum at 125 Apollo St. in Brooklyn by following a corrective plan.  The one page corrective plan was formally adopted by BP Amoco and DEC on January 16, 2001, and requires BP Amoco to take the following steps: (1) operate a passive Vapor Recovery Trench and submit vapor-monitoring data, including photo ionization detectors and effluent velocity measurements, upon the request of DEC; (2) within 45 days of gaining access to the Mobil wells BP Amoco will conduct a study of the hydrogeologic area and other information in regard to Newtown Creek and submit the results to DEC; (3) if the study identifies gaps in the remediation plan, BP Amoco will submit a plan and timetable for filling those gaps; (4) BP Amoco will submit a remediation plan that details the necessary steps to recover additional free-product with the goal of influencing and reducing free-product levels under the Long Island Carpet Cleaning facility; (5) BP Amoco will further investigate possible seepage into Newtown Creek; (6) DEC will oversee cooperation between BP Amoco and ExxonMobil on different areas of the spill.
  

The stipulation also states: (1) the agreement does not affect DEC’s right to pursue any claims that DEC may have against BP Amoco nor does the agreement affect any defenses that BP Amoco may have to such claims; (2) BP Amoco does not admit liability in entering into this agreement; (3) the agreement is equivalent to a consent order; (4) the corrective plan may be modified in writing as may be agreed between the parties.
  

C.  
DEC Tank 69 Consent Order 

The DEC Consent Order for the Tank 69 spill was in response to a 1990 petroleum spill at an ExxonMobil petroleum storage facility on Newtown Creek.  As an overview, the Tank 69 Consent Order mandates the clean up of free-product in excess of the amount spilled from Tank 69. In conversations with DEC, Council staff learned that the Tank 69 Consent Order effectively requires the clean up of the ExxonMobil on-site plume although it does not specifically state this relationship in the Consent Order.   

DEC alleges that ExxonMobil discharged at least 50,000 gallons of petroleum some time between January 29, 1990 and February 6, 1990, from Tank 69, an aboveground storage tank, and that this discharge was in violation of § 173 of the Navigation Law of New York State.  DEC further alleges that (1) ExxonMobil reported an 80 gallon spill to DEC at approximately 12:48 PM on February 5, 1990 in violation of § 175 of the Navigation Law, which requires that DEC be notified of a petroleum discharge within two hours of the discharge; (2) ExxonMobil failed to take immediate steps to contain, cleanup and remove its discharge because it failed to completely empty Tank 69, in violation of § 176 of the Navigation Law, which requires immediate steps to contain, cleanup and remove a discharge; (3) ExxonMobil violated 6 NYCRR § 614.12 by failing to test Tank 69 after it was relined and prior to placing it back in service; and (4) ExxonMobil discharged petroleum that caused or contributed to contravention of groundwater standards in violation of ECL § 17-0501.  Accordingly, DEC imposed a $500,000 penalty pursuant to the civil penalty provisions of the ECL and the Navigation Law, each of which authorize penalties of $25,000 per day for such violations.  The consent order also requires ExxonMobil to reimburse DEC for all costs associated with its response to and oversight of activities related to the administration of the Consent Order.  These costs are recoverable pursuant to § 181 of the Navigation Law.  

The Tank 69 consent order also requires ExxonMobil: (1) to submit a proposal to DEC for investigation of the spill and to implement the DEC approved investigation; (2) to submit a proposal to DEC to study the remediation options for the spill; and (3) to submit a proposed remedial design addressing the combination of technologies which would be selected from those presented in the previously referenced study, that would be utilized to perform the remediation and to implement the DEC approved plan.  

Finally, the Tank 69 Consent Order contained two other significant requirements.  First, ExxonMobil is required to submit its above ground storage tank hydrostatic testing protocol for DEC approval and to arrange for an independent contractor to test those aboveground storage tanks selected by DEC as in need of testing.  DEC would not allow any tank that failed this test to be put back into service.  Second, ExxonMobil is required to obtain the services of an independent third party to perform a comprehensive environmental audit of its facility.  

D.  
DEP Tank 69 Consent Order

ExxonMobil and the New York City Department of Environmental Protection entered into a Consent Order on April 13, 1990 concerning the Tank 69 spill.  DEP is responsible for enforcing the New York City Hazardous Substances Emergency Response Law (HSERL, § 24-602 of the New York City Administrative Code).  The HSERL requires that a person responsible for the release or substantial threat of release of a hazardous substance implement response measures and/or cooperate with and assist the Commissioner of the DEP in implementing any response measures deemed by the Commissioner to be necessary to protect the public health or welfare or the environment.  Specifically, DEP alleges that ExxonMobil: (1) released approximately 50,000 gallons of fuel oil from Tank 69; and (2) failed to immediately notify the Commissioner of this release. 

The DEP Consent Order requires that ExxonMobil take several steps to meet compliance with the HSERL.  The Consent Order states that to be in compliance ExxonMobil has or will: (1) empty the content of Tank 69 into a suitable containment vessel; (2) remove all spilled oil from the subsurface of the facility with a recovery well; (3) monitor New York City sewer manholes along Greenpoint Ave. and North Henry St. three times a day; (4) retain the services of a consultant to measure the direction and flow of groundwater in the area; (5) install fourteen monitoring wells at or near sites indicated in the DEC consent order; (6) thoroughly clean Tank 69 in accordance with generally accepted industry practices; (7) certify Tank 69 as gas free by a certified Marine Chemist; (8) retain the services of an independent engineering consultant to investigate the cause of the leak and recommended corrective actions.   

As part of the Consent Order ExxonMobil neither admits nor denies the allegations made by DEP concerning Tank 69.  ExxonMobil was assessed a $10,000 penalty and emergency response costs of $1,579 for response measures implemented in connection with the incident.  

VI.
Current Oil Recovery System and Progress of Clean-up

Following the 1990 consent order ExxonMobil installed 21 monitoring wells to define the extent of the oil spill and the aquifer properties.  ExxonMobil then performed sampling and data collection and submitted a report to DEC.  This report was accepted in July 1991.
  In 1991 and 1992 the company designed a recovery system and submitted permit applications to DEC in October 1992.  The project was bid to New York City contractors in 1993 and relevant equipment was ordered.  The final recovery design was approved in June 1994 by DEC, the New York City Fire Department and the New York City Department of Transportation.  Construction began in December 1994 and the recovery system was in operation on September 1, 1995.
  

For administrative purposes, the oil recovery system is divided into three distinct project remediation areas.  (1) the “on-site plume” includes the former Mobil Brooklyn Terminal and adjacent properties on Kingsland Ave.  (2) The off-site plume includes the bulk of the oil spill and covers an area of approximately 52 acres and is southeast of the former Brooklyn Refinery.  This area also includes seepage into Newtown Creek through the Peerless Importers bulkhead.  (3) The Amoco plume underneath the Peerless Importers site.

All remediation efforts use a two-pump system to recover free-product from the groundwater aquifer.  The on-site recovery system consists of seven dual-pump recovery wells and the off-site recovery system consists of six dual-pump recovery wells.  These wells are strategically placed around the underground oil plumes to maximize oil recovery.  Since the groundwater aquifer has a natural flow towards Newtown Creek the recovery wells are placed strategically within each plume to maximize collection and minimize further contamination.

Each of the wells includes a two-pump recovery system, a treatment system and an outfall.  The dual-pump system was designed to maximize the recovery rate of free-product.  The first pump is located in the water table itself and pumps the groundwater to a central water treatment building operated by ExxonMobil.  As mentioned earlier, by pumping water in this manner the water table underneath and around the well becomes depressed (looking similar to an underground funnel) and induces free-product flow toward the recovery well.  The free-product recovered by the product-recovery pump in each well is conveyed to 4,000-gallon fiberglass-reinforced plastic (FRP), double-walled underground storage tanks installed at each of the wells.  

The treatment system for the groundwater consists of an equalization tank, a volatile and semi-volatile organic compound (VOC and SVOC) removal process and an off-gas treatment process.  VOCs and SVOCs are the components of petroleum products that are removed from pumped groundwater at the Off-Site treatment facility.  According to ExxonMobil, the VOC and SVOC removal process is accomplished by using two air strippers that create an off-gas containing VOCs and SVOCs.  This off-gas is then conveyed to a catalytic oxidation (Cat-Ox) unit.  Under a DEC air discharge permit, the Cat-Ox unit destroys any VOCs and SVOCs prior to discharge in the environment.  The groundwater from the treatment system is conveyed to an outfall point located at the foot of Meeker Avenue into Newtown Creek.  This outfall is sampled monthly and has a SPDES permit, NY-020 0930.   

Although the USCG report noted that petroleum seepage ended by 1978, free-product does regularly seep into Newtown Creek through a bulkhead owned by Peerless Importers and formally owned and operated by Paragon Oil.  As mentioned earlier, ExxonMobil was named the responsible party for the seepage at this site in 1989.  ExxonMobil maintains a containment boom at this location and removes oil from the surface on a weekly basis.  ExxonMobil does periodic cleaning of the bulkhead to remove residual oil.  

According to a 2003 presentation by ExxonMobil to the Greenpoint community, BP Amoco and ExxonMobil have collected a total of 8,246,847 gallons of free product.  This number includes: (1) 770,000 gallons collected by the Meeker Ave. Task Force from 1981 – 1989; (2) 2,874,000 gallons collected from the Amoco plume between 1979-1999; 3,097,847 gallons collected from the ExxonMobil off-site plume; (3) 1,505,000 gallons collected from the ExxonMobil on-site plume divided (60,000 gallons at the northern crude yard; 157,000 at the former loading rack; and 1,288,000 at the Kingsland Yard); and (4) 3,097,847 from the off-site plume.    

Related Issue: 1997 New York City Council Hearing


On January 22, 1997, the Committee on Environmental Protection, chaired by then Council Member Stanley Michels, held an oversight hearing to examine the “Status of the ExxonMobil Oil Spill Cleanup in Greenpoint, Brooklyn.”  The Committee heard testimony from representatives of the ExxonMobil Oil Corporation, the DEC, the Coast Guard, Brookhaven National Laboratory, the Sierra Club and Concerned Citizens of Greenpoint, Inc.
  

The Committee received a detailed report of the cleanup operation and its progress.   A timeline and description of the recovery system will be described below.  At the hearing, ExxonMobil denied any knowledge of an explosion in the Greenpoint neighborhood in the 1950s described in newspaper accounts.  ExxonMobil stated their first knowledge of the spill stemmed from the 1978 Coast Guard investigation.  Asked for further clarification on this issue, ExxonMobil spokesperson Don Clarke noted that the Greenpoint area has traditionally had a great deal of industrial uses and there may have been other companies either directly or indirectly involved in the oil business that had or have leaking storage tanks or spills.
  

ExxonMobil noted they had recovered 342,782 gallons of oil between the recovery system’s installation in September 1995 and December 1996.  Chair Michels noted that at this rate it would take an incredibly long time to recover 17 million gallons of oil.    ExxonMobil estimated that the actual size of the plume is 8 million gallons.
  Also of note in the hearing testimony: 

a. ExxonMobil stated that they are not currently recovering free product from the soil because the Consent Order does not require them to do, in spite of the fact that technologies are available to collect this material (e.g. bacteria injections that would eat away the free-product).
  

b. In 1997 ExxonMobil had spent about $4 million dollars on the recovery system.

c.  ExxonMobil stated that the boom on Newtown Creek was completely effective at containing free product on Newtown Creek.
  

d. Coast Guard testified that they monitored the boom once a month.

e. DEC stated that DEP would be the lead agency involved in any oil spill in NYC  

                  sewer system.  “We work with [DEP] shoulder to shoulder in Greenpoint.”

f. DEC stated that the 1990 consent order included $850,000 for community benefits which 

                  funded community health studies by Hunter College.  DEC stated they hoped to have a 

                 Consent Order with Amoco by spring 1997.

g.                  ExxonMobil stated that the boom used on Newtown Creek captured all seeped oil.

Related Issue: Citizen Law Suits 

Both the Clean Water Act (CWA) and the Resource Conservation and Recovery Act (RCRA) provide that citizens may take legal action to ensure environmental resources are protected (33 U.S.C. § 1365 of the CWA and 42 U.S.C. § 6972(a)(1)(B) of RCRA).
    On May 18, 2004 Riverkeeper, Inc., along with a number of Greenpoint residents and business owners, filed a complaint against ExxonMobil Corporation in the Brooklyn office of the United States District Court pursuant to these powers.  On June 10, 2004 Council Member David Yassky and Council Member Eric Gioia joined the lawsuit by sending a letter to ExxonMobil Corporation as a notice of intent to sue under the CWA and a letter to ExxonMobil Coporation and Texaco Inc. as a notice of intent to sue under the RCRA.
  On September 23, 2004 Brooklyn Borough President Marty Markowitz joined the lawsuit by sending a letter to same as a notice of intent to sue under the CWA and RCRA.
  To date neither Council Member Yassky, Gioia or Borough President Markowitz have filed a complaint against ExxonMobil Corporation.

Related Issue: 2005 City Council Hearing

     On May 17, 2005 the City Council Committee on Waterfronts held a hearing on the status and progress on the remediation of the Newtown Creek/Greenpoint remediation site.  

The 2007Environmental Protection Agency Report

As a result of that hearing and certain unresolved issues identified at the hearing, Section 410 of The Coast Guard and Maritime Transportation Act of 2006 called for the Environmental Protection Agency (hereinafter “EPA”) to conduct a study of public health and safety concerns relating to the Newtown Creek Oil spill.  The EPA report, Newtown Creek/Greenpoint Oil Spill Study
, was issued on September 12, 2007.  The EPA does not usually perform health effects studies.  EPA made the determination to focus the study on efforts to remediate and recover petroleum products and to examine potential pathways of human exposure as well as ecological impacts upon Newtown Creek and the surrounding areas.

     A review of the report revealed the following deficiencies in the remediation program as currently being implemented and in the health protection provided for residents:

a. The responsible parties lack a coordinated approach for product recovery and as a result, the potential exists for recovery efforts by one party to hinder the efforts of another party.  DEC appears to be working toward this goal but statutory limitations and multiple PRPs hinder this effort.

b. Previous plume volume and recovery rates may have been inaccurate.  A better estimate of product thickness beneath the North Henry Street Terminal appears to be warranted.

c.  Long-term plans are needed for final recovery methods once recovery wells are no longer efficient as it is probable that a “smear zone” of residual product may be retained in site soils and continue to act as a source for groundwater contamination.

d. It appears that it will not be possible to recover all of the free product but final clean-up goals have not been discussed in any of the available documents reviewed.

Vapor Intrusion of Contamination from Soil and Groundwater 

   Vapor intrusion occurs when contaminants—such as petroleum products—vaporize and rise up through cracks, gaps, or pores in soil and foundations into homes and other buildings.  While a 2005 soil vapor intrusion investigation by ExxonMobil concluded that the free product plume was not contributing to concentrations of chemicals in residential indoor air,
 in 2006 NYSDEC conducted its own investigation, targeting residential structures over the free product plume.
  

      a.   NYSDEC was able to undertake sample collection in forty-five homes.
 

b. The NYSDEC investigation detected chemicals in all locations sampled in each home—subslab, basement and first floor living space.

c. According to the EPA report, “data from some of the residences is not consistent with ambient air results and additional investigation may be warranted”.
  

d. No significant progress has been made respecting the natural resource damages claim.
 

e. No natural resource damage assessment has been made. 

ANALYSIS


The DEC Consent Orders are resulting in recovery of free-product spilled in the groundwater aquifer. Moreover, the Consent Orders require the recovery of all free-product released into the aquifer.  Furthermore, according to the Newtown Creek Water Pollution Control Plant Draft DEIS (chapter 15, page 8), the Consent Orders state that all of the free-product in the soil will be removed following the removal of all free-product from the groundwater.  

     However the EPA report indicates that recovery of all of the free product is not possible.
  Additionally, according to the report, the only pathways of human exposure are vapor intrusion from chemicals in the plume to residential structures, drinking contaminated water, subsistence fish consumption and dermal contact from seeps.
  Of these pathways, the one that presents most risk is vapor intrusion.
  Finally the report indicates that no progress has been made respecting the natural resources damages claim.

CONCLUSION

 


The Newtown Creek/Greenpoint oil spill, related seepage into Newtown Creek and public health and environmental impacts resulting from the spill are a serious issue affecting the environmental quality of the Greenpoint neighborhood and impacting residents in the surrounding neighborhoods.  The Committee hopes to learn more about agency efforts to coordinate recovery activities, develop a long term plan for final recovery, undertake additional activities to protect public health for the residents who live over the plume, and expedite the natural resources assessment and restoration.
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