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1.  Introduction 

On April 30, 2007, the Committee on Technology in Government, chaired by Council Member Gale A. Brewer, will hold an oversight hearing on establishing strong network neutrality principles in order to protect the Internet.  The hearing will also examine the issues surrounding the network neutrality debate in the Federal Government and focus on Resolution No. 712, which calls on Congress to create strong network neutrality principles.  The Committee is interested in hearing testimony on what network neutrality entails, community concerns regarding its use, and the future of the Internet without protections for network neutrality.  Those expected to testify include industry representatives as well as experts and advocacy organizations.

2. Background

The Internet was created to be an open network that gives consumers choices over Internet activities.  It was designed as an end-to-end network, which means a network passes information between the end users, without interference from a content provider, so that control resides with the users, rather than the network itself.
 Internet Protocol also emerged with the design of the Internet as a way to separate the network providers from the services that run on the network.  Thus, any innovator who used the publicly available Internet protocols could develop new content, applications, or services that would be provided over the Internet.
  Under this original design, no network may restrict access or determine which services should be allowed to use the Internet. 
Almost forty years ago, before the Internet was created, the Federal Communications Commission (FCC) decided that companies providing communications services could not interfere with or discriminate against information services.  Under the law, owners of the wires that data and information are carried on, have no control over the data and information themselves.  This separation between the communications networks and information services became “one of the key building blocks of the Internet.”
  Network providers had to offer the same quality of service to all and could not favor one customer over another.  However, in 2002 the FCC tried to take away these nondiscrimination protections and the decision eventually ended up in the Supreme Court in 2005 in the case of NCTA v. Brand X.
 The Court ruled in favor of the FCC, giving them the authority to make decisions and rules for broadband Internet lines.  After the ruling, the FCC leveled the playing field for telephone and cable companies by deregulating Internet services and gave digital subscriber line (DSL) providers the ability to deny network access to third-party Internet service providers.
  

3.  Network Neutrality

Network neutrality has been defined by the organization Common Cause as “the principle that Internet users should be able to access any web content they choose and use any applications they choose, without restrictions or limitations imposed by their Internet service provider.”
  Under this concept, all Internet content must be treated alike and move at the same speed over the network without discrimination.  Since the FCC ruling, companies that provide Internet access have been considering turning away from this “network neutrality” rule and embracing a tiered-access approach, where web sites that pay extra to providers would load faster than others. 

The tiered approach is based on the idea that providers own and supply the Internet access so they can charge what they want for it.  Because of the rapid growth of the Internet and an increase in demand for real-time videogames, phone service and video, more bandwidth is required to support these downloads which can also lead to network upgrades.
  Therefore, telecom executives believe that a new payment program would help the companies invest in more bandwidth in order to improve download speeds for customers. Network providers are interested in a system where Internet sites would pay a fee in order for their content to receive special treatment as it moves through the crowded networks, similar to the way supermarkets charge companies “slotting fees” for better shelf space.
  The content whose company does not pay the fee would move through the network at normal speeds.  Additionally, some companies are also looking into charging content providers various fees based on the amount of material they send through the network and the bandwidth the content takes up.
  Thus, consumers would ultimately benefit from those companies who pay the fee because they would receive faster and additional content than other websites.  

Many organizations and individuals opposed to the tiered approach believe that the payment plan would hurt competition by discriminating against those smaller companies or noncommercial sites who cannot compete with the bigger firms.  Some also feel that without network neutrality, providers will be able to not only charge companies based on quality and rate of speed but they will also be able to charge whatever they want for any reason, even social, economic or political reasons.
  An element of this viewpoint is that when it comes to the Internet, network neutrality is the key to innovation, where any individual with an idea can create a website or produce a video for the world to view.  Without provisions against discrimination, innovators will be “at the mercy of the network owners.”
  In addition, many network neutrality advocates believe that applications that require more capacity should be subject to additional customer charges based on access speeds instead of charging the source or content of the service.  Since broadband carriers already charge their customers for Internet access, trying to receive additional fees from websites is considered to be a form of “double recovery.”
   

4.  Federal Activity

In 2005, the Federal Communications Commission adopted a policy statement that outlined four principles to preserve and promote the open and interconnected nature of the Internet.  The statement declared that consumers are entitled to access to the lawful Internet content of their choice, to run applications and services of their choice, to connect their choice of legal devices that do not harm the network, and to competition among network providers, application and service providers, and content providers.
  However, while these principles guide FCC policymaking they don’t carry any enforcement power and are not a clear endorsement for net neutrality. 

In 2006, Congress introduced legislation to update the Telecommunications Act of 1996 and the Communications Act of 1934, which govern the federal regulatory framework for voice, video and data communications services.  The House of Representatives passed the Communications Opportunity, Promotion, and Enhancement Act of 2006 (COPE) and the Senate Commerce Committee passed the Advanced Telecommunications and Opportunities Reform Act to create national video franchises that, according to its proponents, intends to facilitate competition between cable and telecommunications companies.  To the dismay of many, neither of the legislations contained requirements to protect network neutrality.  Due to the end of the 109th Congress, neither COPE nor the Senate bill was passed by both houses.  

On Jan. 9, 2007, Senators Byron Dorgan (D.-N.D.) and Olympia Snowe (R.-Me.), introduced the Internet Freedom Preservation Act (S. 215), which would keep Internet service providers from prioritizing the traffic to some Web sites over others. Representative Edward Markey (D.-Mass.), chairman of the House Subcommittee on Telecommunications and the Internet, has also said he will reintroduce
 his own net neutrality legislation later this year.

5.  Resolution Number 712

Resolution No. 712 outlines the history and advantages of network neutrality with respect to the Internet.  In particular, Resolution No. 712 argues that network neutrality promotes competition and innovation among Internet service and content providers.  Without an open system, network providers can block or impede Internet content for any reason or charge websites a fee for faster service, leading to the discrimination of small Internet companies and the loss of innovation.  Finally, while there has been some activity by the federal government surrounding this issue, the resolution advocates that Congress pass enforceable protections for network neutrality in order to ensure that the Internet will continue to foster innovation, increase competition, and spur economic growth. 
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