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          1  COMMITTEES ON PUBLIC SAFETY AND CIVIL RIGHTS

          2                 CHAIRPERSON VALLONE: Welcome,

          3  everyone, to today's oversight hearing of the

          4  Council Committees on Civil Rights and Public

          5  Safety. We'll be discussing today the internal and

          6  external monitoring of the NYPD. I would like to

          7  begin by thanking the Speaker and her staff, all the

          8  staff that's been involved in all of these hearings

          9  for their attention to policing and community

         10  relations issues.

         11                 As you all most likely are aware, the

         12  Council is taking numerous steps to address and

         13  respond to community concerns in the wake of the

         14  death of Sean Bell, including hosting neighborhood

         15  forums, reaching out to clergy, holding a series of

         16  oversight hearings of which this is the second.

         17                 I would like to acknowledge Council

         18  Member Larry Seabrook, as always, for his tireless

         19  dedication for protecting the civil rights and

         20  liberties of all New Yorkers and for joining

         21  together for this series of joint hearing, and

         22  recognize my colleagues who are with me this

         23  morning, Jim Gennaro, Vincent Gentile, Helen Foster,

         24  Jim Oddo, Letitia James, and Joe Addabbo just is

         25  next door. We have another hearing going on at the
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          2  same time, and some of the delay is caused by the

          3  fact that the Governor had a breakfast for Council

          4  Members this morning and the rest was caused by the

          5  fact we didn't have a gavel. But we have that now.

          6                 Today's hearing we're going to

          7  explore the structure in place of the monitoring of

          8  the NYPD and the roles of the various monitoring

          9  entities within the structure.

         10                 We will hear from the NYPD, including

         11  the IAB, the Internal Affairs Bureau, which is

         12  responsible for investigating complaints of serious

         13  misconduct and allegations of corruption. We will

         14  hear from both the Chair and the Executive Director

         15  of the Commission to Combat Police Corruption, the

         16  independent entity that monitors and evaluates the

         17  anti-corruption programs and we'll hear from the

         18  CCRB. They are an independent mayoral agency

         19  empowered to receive and investigate here and make

         20  findings and recommend actions on civilian

         21  complaints on officers.

         22                 In addition, we'll have the experts

         23  from around the country. We have a very

         24  distinguished group of people here to testify,

         25  including NYCLU, who is here already, many others.
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          2  So, we're going to try to move this along as quick

          3  as possible.

          4                 Let me again acknowledge my esteemed

          5  Co-chair and turn to him for some opening remarks.

          6                 CHAIRPERSON SEABROOK: Thank you very

          7  much, Mr. Chairman.

          8                 Good morning. I'm Council Member

          9  Larry B. Seabrook, and I chair the Civil Rights

         10  Committee. I would like to welcome you today to

         11  today's hearing and take this opportunity to

         12  recognize again all of the members of the City

         13  Council Public Safety and Civil Rights Committee.

         14                 Today we will be conducting this

         15  oversight hearing on internal and external

         16  monitoring of police practices and procedures within

         17  the New York City Police Department.

         18                 This is the second of a series of

         19  joint committee hearings pertaining to the New York

         20  City Police Department.

         21                 As one of the Council members of this

         22  great City, I have often been approached by many

         23  members of the public with very serious questions

         24  and concerns about the monitoring of police

         25  misconduct.
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          2                 Hopefully today's hearing will answer

          3  some of those questions by examining whether there

          4  are any existing difficulties with the New York

          5  City's internal and external disciplinary

          6  procedures. And if so, whether the Council of the

          7  City of New York can do anything about them.

          8                 In an effort to improve the public's

          9  faith in the fairness of the NYPD's complaint

         10  process, the Committee staff reviewed academic and

         11  research literature to identify successful models

         12  and programs which exist in other jurisdictions, and

         13  it is my understanding that we will have witnesses

         14  testifying here today, who will enlighten us about

         15  which models and programs may be worthy of the

         16  Legislature's and the public's attention.

         17                 Time and time again critics of our

         18  systems of monitoring insist that traditional

         19  remedies for dealing with police misconduct fail

         20  because the decisions to hire and to fire is left up

         21  to the local departments.

         22                 It is their assertion that this

         23  system often leads to situations where unfit

         24  officers are able to continue to work for a

         25  Department that is unable or unwilling to terminate
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          2  them.

          3                 This is unacceptable. New York City

          4  has the largest police force in the country and it

          5  is now up to the City of New York to ensure that we

          6  have the most professional one as well. And I might

          7  add that I have the opinion that they are the

          8  greatest Police Department in this nation, but there

          9  is work to be done to make an even greater

         10  Department.

         11                 Thank you, Mr. Chair.

         12                 CHAIRPERSON VALLONE: Thank you. Let

         13  me concur with your statements there.

         14                 I notice we are joined by some

         15  esteemed members of the Police Department here

         16  today, and I notice the testimony is very long and

         17  we appreciate that, and I assume that's going to

         18  answer most of our questions, and hopefully my

         19  colleagues will find the answers to the questions in

         20  this very long testimony, because we hope to have

         21  you out of here on time before 12:00, as we

         22  promised.

         23                 We know that you have to go, we know

         24  we have witnesses who need to go on plain flights

         25  and have different religious observances and things

                                                            10

          1  COMMITTEES ON PUBLIC SAFETY AND CIVIL RIGHTS

          2  like that. So, we're going to try to keep this

          3  hearing moving. So, thank you all for coming down. I

          4  am not sure who is testifying first, but we will

          5  leave that up to you. Thanks.

          6                 Chief Campisi, welcome.

          7                 CHIEF CAMPISI: Thank you, sir.

          8                 Good morning, Chairman Vallone,

          9  Chairman Seabrook. I'm Charles Campisi, Chief of

         10  Internal Affairs for the New York City Police

         11  Department, and with me today are Chief of

         12  Personnel, Rafael Piniero and Department Advocate

         13  Julie Schwartz.

         14                 On behalf of Police Commissioner

         15  Raymond Kelly, we are pleased to be here today to

         16  discuss internal and external monitoring of the New

         17  York City Police Department.

         18                 I will begin by describing the work

         19  of the Internal Affairs Bureau, and other Department

         20  units responsible for investigating and preventing

         21  misconduct by police officers.

         22                 I will also describe the Department's

         23  disciplinary system, which is the mechanism for

         24  addressing allegations of misconduct, and I will

         25  discuss our dynamic and continuing interaction with
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          2  external monitoring agencies such as the five local

          3  district attorneys, the two local United States

          4  Attorneys, the Civilian Complaint Review Board and

          5  the Commission to Combat Police Corruption.

          6                 Chief Pineiro will then outline the

          7  Department's Performance Monitoring System, which

          8  provides a separate mechanism for assessing police

          9  officer performance and assessing problematic

         10  conduct which may occur.

         11                 I would also like to remind you of

         12  Police Commissioner Kelly's testimony before you in

         13  January, at which he described the investigation and

         14  review of all firearms discharges by the Firearms

         15  Discharge Review Board. Therefore, I'm not going to

         16  revisit that aspect of police monitoring in my

         17  remarks, but note that depending upon the

         18  circumstances of the shooting, if there is a

         19  possibility of a criminal charge against an officer,

         20  IAB will conduct the investigation with the

         21  appropriate District Attorney's Office and the case

         22  will ultimately be reviewed by the Firearms

         23  Discharge Review Board as well.

         24                 Police misconduct comes to the

         25  attention of the Police Department through many
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          2  sources. Allegations of misconduct may be received

          3  from members of the public, members of the

          4  Department, other government agencies and media

          5  reports.

          6                 Complaints made by civilians who

          7  believe that they have witnessed or been victim of

          8  or have been informed of police misconduct, are

          9  usually made to the Internal Affairs Bureau, for the

         10  Civilian Complaint Review Board, or at a police

         11  facility.

         12                 While most civilian and uniform

         13  complainants identify themselves when making a

         14  complaint, some complaints are made anonymously.

         15  Although the lack of specificity supplied by an

         16  unidentified complainant may make anonymous

         17  complaints more difficult to pursue, these

         18  complaints are also referred for investigation.

         19                 I would like to address the concern

         20  that some have addressed regarding the increased

         21  number of civilian complaints reported to the CCRB

         22  over the last few years.

         23                 We have noted a dramatic increase in

         24  the number of complaints reported to the 3-1-1

         25  system which automatically transfers the call to the
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          2  Civilian Complaint Review Board for the immediate

          3  reporting of a complaint.

          4                 We submit that the increased presence

          5  of cell phones, the user-friendly nature of the

          6  3-1-1 and the availability of filing a complaint

          7  on-line through CCRB's website, all contribute to an

          8  increase in the filing of complaints but do not

          9  indicate an increase in the incidence of police

         10  misconduct.

         11                 In fact, while the number of

         12  complaints received has increased, the complaint

         13  substantiation rate has decreased from 4.8 percent

         14  in 2001 to 3.6 percent in 2006.

         15                 We also note that in 2006, of all the

         16  allegations which were substantiated and forwarded

         17  to the Department, only eight percent represent

         18  force allegations, and further, less than one

         19  percent of all force allegations were substantiated

         20  by the Board in 2006.

         21                 With respect to the Department's

         22  commitment to addressing allegations of misconduct,

         23  we devote to the internal investigations and

         24  disciplinary process approximately 1,000 members of

         25  the Department, while roughly the same number of
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          2  personnel devoted to counter-terrorism and

          3  intelligence combined.

          4                 All police officers, regardless of

          5  rank, are charged with the responsibility of

          6  performing their duties with integrity and reporting

          7  corruption and serious misconduct.

          8                 All Department commands have been

          9  assigned an Integrity Control Officer, whose sole

         10  function is to maintain integrity within the

         11  command. Examples of his or her typical duties are

         12  to observe command conditions and visit corruption

         13  phone locations frequently and at irregular hours.

         14                 To assist the commanding officer in

         15  developing sources of information regarding

         16  integrity and corruption, to conduct investigations

         17  as assigned by the Bureau or Borough Commander or

         18  the Precinct or Unit Commander, inspect command

         19  records and inform local businesses of the

         20  Department policy and penal law provisions regarding

         21  corruption and gratuities, and to check equipment

         22  and supplies for misuse and misappropriation.

         23                 In addition, each Patrol Borough or

         24  Department Bureau has an Investigations Unit, which

         25  is responsible for conducting investigations of
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          2  misconduct.

          3                 Cases may be referred to the

          4  Investigations Unit by IAB, or may be self-generated

          5  with a notification to the Internal Affairs Bureau.

          6                 These investigations are conducted at

          7  the local level and are reviewed by the Borough

          8  Commander or the Bureau head. The more significant

          9  cases, which are referred to the Borough

         10  Investigations Units, are reviewed on a regular

         11  basis by the Internal Affairs Bureau. Investigations

         12  Units are also proactive in that they are

         13  responsible for monitoring the operational functions

         14  of their particular borough or bureau. The Integrity

         15  Control Officers and the Borough Investigations

         16  Units receive training from the Internal Affairs

         17  Bureau.

         18                 The primary command within the Police

         19  Department, whose mission it is to address and

         20  prevent corruption and serious misconduct, is the

         21  Internal Affairs Bureau. IAB is charged by the

         22  Police Commissioner with the institutional

         23  accountability, implementation and maintenance of

         24  the Department's Anti-Corruption Programs.

         25                 IAB, acting as the custodian of the
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          2  Department's reputation, is a police bureau of

          3  unparalleled integrity that is thoroughly and

          4  effectively intolerant of corruption throughout its

          5  ranks. From investigating allegations of corruption

          6  and serious misconduct, to pursuing criminal cases

          7  of police impersonation, IAB's responsibilities are

          8  essential to preserve the public's trust in our

          9  mission.

         10                 I would like to describe for you how

         11  the system works. Pursuant to the Police

         12  Department's Patrol Guide, any member of the

         13  Department who observes, becomes aware of, or

         14  receives an allegation of corruption or serious

         15  misconduct must report it to the Internal Affairs

         16  Bureau or to his or her commanding officer, who, in

         17  turn, must report it to IAB.

         18                 The Patrol Guide also requires that

         19  all civilian complaints, which allege unnecessary

         20  use of force, abuse of authority, discourtesy or

         21  offensive language, be referred to the Civilian

         22  Complaint Review Board and a separate notification

         23  be made to IAB.

         24                 Corruption is defined as criminal

         25  activity or other misconduct related to the office's
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          2  official duties or responsibilities, including the

          3  use of excessive force, perjury or making false

          4  statements during a partial investigation.

          5                 Serious misconduct, however, is

          6  conduct which is not related to the officer's

          7  position. For instance, the use of a controlled

          8  substance or insurance fraud. In either category,

          9  the officer's conduct, whether on or off duty, is

         10  treated in the same manner.

         11                 A report to IAB may also be made

         12  anonymously. The reporting member will be given a

         13  confidential source number from the Internal Affairs

         14  Bureau documenting the report.

         15                 The IAB Command Center is open 24

         16  hours a day, seven days a week, 365 days a year -

         17  holidays, weekends, we never close - and is

         18  available for receipt of allegations by members of

         19  the Department, as well as the public.

         20                 A complaint may be made in person at

         21  IAB, or at any Police Department facility, by

         22  telephone to the IAB command center, as well as by

         23  regular mail, e-mail or fax. We will take anyone's

         24  complaint against any governmental agency.

         25  Complaints not related to the NYPD are documented
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          2  and forwarded to the Department of Investigation.

          3                 Upon receipt of an allegation, IAB

          4  personnel will review the complaint and send it to

          5  the appropriate investigative unit for

          6  investigation.

          7                 In addition, civilian complaints

          8  alleging excessive force, abuse of authority,

          9  discourtesy or offensive language, fall within the

         10  jurisdiction of the Civilian Complaint Review Board

         11  and are referred there by IAB.

         12                 However, if the complaint also falls

         13  within IAB jurisdiction, for example, the criminal

         14  assault, IAB will simultaneously, yet independently

         15  investigate the cases well.

         16                 Allegations of employment

         17  discrimination and retaliation are investigated by

         18  the Department's Office of Deputy Commissioner for

         19  Equal Employment Opportunity. The Internal Affairs

         20  Bureau conducts whistle-blower investigations and

         21  may, under certain circumstances conduct EEO-related

         22  investigations.

         23                 Most important, every complaint that

         24  contains a potential criminal component is sent by

         25  the next business day to the District Attorney's
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          2  Office concerned.

          3                 In-coming allegations against members

          4  of the NYPD are divided by IAB into three basic

          5  categories: C, or corruption serious misconduct

          6  cases, M or misconduct cases, and OG cases for minor

          7  violations of Department rules and procedures.

          8                 M cases are usually forwarded to the

          9  local Investigations Unit within the Bureau or

         10  Borough Command of the subject officer or officers

         11  involved.

         12                 They are generally allegations of

         13  misconduct which do not rise to the level of

         14  corruption or serious misconduct, but nevertheless

         15  require an investigation and resolution. For

         16  example, off-duty disputes.

         17                 OG cases are usually referred to the

         18  local commander for investigation.

         19                 C cases are retained by the Internal

         20  Affairs Bureau for Investigation. Again, it should

         21  be noted that in all C cases, as well as in any

         22  other case containing a possible criminal violation,

         23  for example, a use of force, a notification is

         24  automatically sent to the appropriate prosecutor's

         25  office.
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          2                 For investigative purposes, the

          3  Internal Affairs Bureau is organized on both

          4  geographical and functional lines. IAB has 11

          5  geographically based investigative groups

          6  responsible for cases generated within a defined

          7  area, consisting of several police precincts, police

          8  service areas, transit districts and other commands.

          9                 Group commanders work closely with

         10  the local precinct and unit commanders in addressing

         11  integrity concerns.

         12                 IAB also has eight specialized groups

         13  providing functional coverage for cases that require

         14  a particular expertise or response that transcends

         15  precinct or borough boundaries.

         16                 An integral part of the investigative

         17  process is the work of IAB Steering Committee, which

         18  is in practice IAB's internal CompStat process.

         19                 The Steering Committee is comprised

         20  of myself and IAB's executive staff, with the

         21  Executive Director of the Commission to Combat

         22  Police Corruption attending every Steering meeting,

         23  and the Chair and other members of the Commission

         24  are participating on a frequent basis.

         25                 The local District Attorney's Office
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          2  also regularly participates in Steering Committee

          3  meetings. Every one of IAB's groups is responsible

          4  for presenting cases it is working on for the

          5  Steering Committee on a regular basis, with more

          6  serious cases being discussed more frequently.

          7                 The Committee process is designed to

          8  make sure the cases are being investigated correctly

          9  and that knowledge is shared, alternative

         10  investigative paths are explored, and resources are

         11  signed appropriately.

         12                 IAB investigations may result in the

         13  substantiation or partial substantial of the

         14  allegations, the exoneration of the officer, or an

         15  unsubstantiated finding.

         16                 Substantiated cases are either

         17  prosecuted criminally by the District Attorney or

         18  the US Attorney, where appropriate, or may be

         19  prosecuted administratively within the Department,

         20  which I will describe a little bit later.

         21                 In 2005, IAB investigated 1,007 cases

         22  and of the 83 percent of which that have been

         23  closed, nine percent were substantiated and 14

         24  percent were partially substantiated.

         25                 In 2006, IAB investigated 1,057
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          2  cases, and of the 32 percent which have been closed,

          3  17 percent were substantiated, and 13 percent were

          4  partially substantiated.

          5                 I would like to make a final point

          6  about investigations. Police officers are required

          7  to answer questions that relate to their employment

          8  and to the rules and regulations established by

          9  their employers.

         10                 However, because an officer is not

         11  permitted to refuse to answer such questions, the

         12  information, which is obtained from the interviews

         13  cannot be used against the officer in a criminal

         14  prosecution.

         15                 Officers may obtain legal counsel, if

         16  they wish, and are given a reasonable period of time

         17  to obtain and confer with an attorney before

         18  questioning. In addition to counsel, a

         19  representative of the member's union may also be

         20  present during the interview.

         21                 There is no longer a 48-hour rule

         22  requiring the Department to wait 48 hours to

         23  interview an officer. But in a situation where there

         24  is a potential for criminal charges, the District

         25  Attorney consistently requests that the Department
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          2  refrain from interviewing subject officers so that

          3  the criminal prosecution is not adversely affected

          4  by the constitutional rule established in 1967 by

          5  the United States Supreme Court in Garrity v. New

          6  York (sic), holding that immunity must be given to

          7  the statements and subsequent leads from their

          8  answers which are considered under the Fifth

          9  Amendment to be compelled testimony.

         10                 In addition to conducting

         11  comprehensive investigations, IAB also provides

         12  effective corruption control in other ways,

         13  especially involving the proactive measures that we

         14  have made and that has made IAB the acknowledged

         15  leader in this field. No other police agency in the

         16  world is as proactive as IAB. Our proactive measures

         17  include integrity testing, prisoner debriefings,

         18  drug testing and our own enforcement programs.

         19                 Integrity testing is a comprehensive

         20  program to combat and deter internal crime, a vital

         21  component of the Department's overall

         22  anti-corruption efforts. Essentially an integrity

         23  test is an artificial situation created by the

         24  Internal Affairs Bureau that simulates a condition

         25  designed to test the employees adherence to the law
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          2  and Department polices and procedures.

          3                 IAB undercover investigators recreate

          4  typical police citizen encounters, and monitor the

          5  responding employee's performance. These situations

          6  may include arrests, assignments requiring the

          7  officer to invoice property and/or narcotics and

          8  vehicle accidents, just to name a few.

          9                 The tests range from having one of

         10  our investigators posing as a civilian returning a

         11  wallet with $100 cash inside, to a more elaborate

         12  sting in which $12,000 in cash is left abandoned in

         13  an apartment of a purported drug dealer.

         14                 The test is captured on audio and/or

         15  videotape using sophisticated technical equipment

         16  whenever possible consistent with law.

         17                 As well as deterring corruption,

         18  evidence derived from an integrity test failure

         19  often becomes the basis for convicting officers at

         20  criminal or administrative trials.

         21                 Targeted integrity tests, intended

         22  for a specific identified member or members of our

         23  service, are used when a pattern of potential

         24  misconduct is detected or as part of an

         25  investigation of an allegation of corruption.
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          2                 By contrast, random tests do not

          3  target specific individuals, but are developed to

          4  address statistically identified corruption trends

          5  or develop intelligence about conditions in a

          6  particular area.

          7                 IAB also routinely debriefs prisoners

          8  at precincts and booking facilities seeking

          9  information not only about general crime issues, but

         10  also on corruption.

         11                 Prisoners are thoroughly debriefed on

         12  a wide variety of criminal activities, but more

         13  specifically on corruption and misconduct.

         14                 In 2006, IAB initiated a program in

         15  which sentenced prisoners are interviewed and

         16  debriefed at State and local detention facilities.

         17                 Another proactive IAB program is our

         18  Enforcement Debriefing Intelligence and Testing

         19  Program, commonly referred to as "EDIT."

         20                 EDIT is primarily used to gather

         21  corruption intelligence. IAB maintains it's own

         22  enforcement team, which concentrate on those areas

         23  that have traditionally been corruption prone.

         24                 For example, IAB does its own

         25  narcotics enforcement, prostitution enforcement,
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          2  gambling enforcement, and peddling enforcement. When

          3  we arrest individuals for these offenses, they are

          4  taken not to the local precinct for processing, but

          5  instead to a different facility where they are not

          6  only processed but thoroughly debriefed about

          7  corruption.

          8                 We gather information to form an

          9  intelligence base with the ultimate purpose of

         10  identifying targets for integrity tests. Depending

         11  upon the circumstances, the defendant can be used as

         12  our operative in conducting the integrity test.

         13                 The AWARE program, or Active Warrant

         14  Address and Review and Enforcement, provides IAB

         15  investigators with an additional proactive

         16  enforcement operation designed to acquire corruption

         17  intelligence.

         18                 Investigators seeking information

         19  about potential subjects will conduct warrant checks

         20  in the subject officer's apartment building and

         21  neighborhood. When a person wanted on a warrant is

         22  identified, IAB executes the warrant and in the

         23  course of arresting the person debriefs them about

         24  general corruption issues and on specific

         25  allegations as well.
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          2                 Another vital aspect of fighting

          3  corruption is our drug testing program. There are

          4  three primary mechanisms by which members of the

          5  Department are tested for illegal substances. First,

          6  entry level tests are given to members of the

          7  Department who are being considered for particular

          8  assignments within NYPD.

          9                 All uniformed promotions, whether

         10  they are from civil service lists, or are

         11  discretionary, as well as all entry positions into

         12  IAB, or the Organized Crime Control Bureau included

         13  drug testing as part of the process to enter that

         14  position.

         15                 This type of testing is not to be

         16  confused with candidate screening which occurs prior

         17  to employment by the Department and disqualifies an

         18  applicant from being hired.

         19                 Second, random tests are conducted on

         20  a regular basis. The Department employs a

         21  computer-generated program that randomly selects

         22  approximately 135 uniformed members of our

         23  Department to be screened for illegal substances

         24  each week.

         25                 Members are selected by Social
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          2  Security number and there are no exceptions with

          3  regard to rank or assignment. Everyone from the

          4  highest ranking uniformed member, the Chief of our

          5  Department, to the last recruit that was hired has

          6  the same chance of being selected for a drug

          7  screening test.

          8                 We test approximately 20 percent of

          9  the uniformed members of the Police Department each

         10  year. There are two exceptions to the general

         11  probability of being selected for testing. If a

         12  member is assigned to the Internal Affairs Bureau,

         13  or to the Narcotics Division, he or she will be

         14  included in a testing pool that is selected at a

         15  higher rate.

         16                 Third, any member of the service may

         17  be tested for cause, based upon a finding of

         18  reasonable suspicion by a supervisor with the

         19  approval of a Department Chief. Please note that

         20  late last year, the New York City Office of

         21  Collective Bargaining issued two orders prohibiting

         22  the Police Department from using hair samples and

         23  random tests for illegal drug use among police

         24  officers. In response, the Department voluntarily

         25  ceased the use of such hair testing, and petitioned
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          2  the New York State Supreme Court for a preliminary

          3  injunction and a reversal of the orders.

          4                 Hair testing is the most effective

          5  testing method available, and it is our position

          6  that the use of this investigatory tool is a matter

          7  of discipline and therefore not subject to

          8  collective bargaining.

          9                 We are awaiting the outcome of the

         10  City's petition for a preliminary injunction and the

         11  reversal of the orders by the New York State Supreme

         12  Court. In the meantime, the Department is utilizing

         13  urine testing for these services. Hair samples

         14  continue to be used for entry into the Department

         15  and probation testing and for cause testing.

         16                 Finally, using all of its resources

         17  and expertise, by analyzing allegations and trends,

         18  IAB seeks to identify emerging patterns and

         19  conditions relating to corruption.

         20                 Our Internal Initiative Unit confers

         21  with IAB group commanders to keep them apprised of

         22  emerging or existing corruption patterns or trends

         23  occurring within their jurisdiction, and to ensure

         24  the exchange of relevant information.

         25                 I would like next to describe for you
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          2  IAB's training initiatives. IAB is committed to the

          3  professional development of its personnel. Education

          4  and training provided by IAB's Office of

          5  Professional Development, OPD, serves to ensure

          6  excellence in our investigators and consequently

          7  superior internal investigations.

          8                 Through their attendance and

          9  participation in specialized training classes,

         10  investigators are prepared to employ the most

         11  innovative and all inclusive approach to internal

         12  investigations.

         13                 OPD is comprised of two sub units;

         14  the training section and the educational resource

         15  section. Collectively responsible for the research,

         16  development, design and delivery of specialized

         17  training courses, the unit strives to keep IAB on

         18  the forefront of proactive initiatives affecting

         19  internal investigations.

         20                 The two-week internal investigations

         21  course, accredited by the New York State Board of

         22  Regents and a national program of non-collegiate

         23  sponsors institutions, is central to the curriculum.

         24  This intensive course, recognized both nationally

         25  and internationally, provides investigators with the
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          2  knowledge and investigative tools necessary to

          3  conduct comprehensive, impartial investigations.

          4                 Specialized training is offered to

          5  Investigative Units outside the Bureau as part of

          6  our effort to deter corruption and enhance the

          7  spirit of cooperation and inclusion.

          8                 Investigators from Bureau and Borough

          9  Investigations Units, and Precinct Integrity Control

         10  Officers, routinely attend training designed to

         11  assist them in their corruption-fighting efforts.

         12                 Additionally, all PD regularly

         13  conducts topical seminars, which include, but are

         14  not limited to, modules on force and homicide

         15  investigations, case management, fraud, and

         16  surveillance.

         17                 The unit also facilitates IAB

         18  attendance at specialized Department training, and

         19  seminars provided by other law enforcement agencies,

         20  such as the High Intensity Drug Trafficking Area,

         21  the FBI and the Department of Homeland Security at

         22  the Center for Domestic Preparedness.

         23                 Training, as an essential component

         24  of Internal Affairs, is vital to the pursuit of

         25  investigative excellence. Hence, all training is
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          2  reviewed regularly for appropriateness and updated

          3  to reflect new needs.

          4                 I would also note that I personally

          5  conduct a training session for every recruit class

          6  at the Police Academy after the recruits have

          7  received extensive training and their responsibility

          8  to conduct themselves professionally at all times.

          9                 I would like now to describe for you

         10  the Police Department's disciplinary system, which

         11  manages and adjudicates allegations of police

         12  misconduct. The system includes both formal and

         13  informal discipline.

         14                 The Police Commissioner has wide

         15  latitude and discretion regarding the discipline of

         16  members of the service within the framework provided

         17  by the State and local laws. The New York State

         18  Civil Service law, establishes an employee's to

         19  representation and the right to receive written

         20  notice of charges, which also sets forth the time

         21  frame at which disciplinary action must be taken,

         22  which is 18 months, unless the allegation otherwise

         23  constitutes criminal activity.

         24                 The Administrative Code authorizes

         25  the Police Commissioner to discipline members of the
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          2  service and to appoint trial commissioners to

          3  conduct administrative disciplinary hearings and

          4  specifies the penalties that may be imposed after a

          5  finding of guilt in a disciplinary matter.

          6                 The results of a disciplinary

          7  proceeding are subject to judicial review to an

          8  Article 78 proceeding under the New York State Civil

          9  Practice Law and Rules, or through a federal civil

         10  action.

         11                 Officers becomes subjects of

         12  Department discipline in many ways, as I have

         13  previously described. A disciplinary action may stem

         14  from a violation of the Department's rules and

         15  procedures which is observed by a supervisor. It may

         16  stem from a complaint the officer made to the

         17  Department itself, or to other agencies, such as the

         18  Civilian Complaint Review Board. It may result from

         19  an investigation self-initiated by the Department.

         20  For example, an integrity test conducted by IAB.

         21                 Disciplinary action may only be taken

         22  against the police officer based on a finding of

         23  substantiation. That is that the act occurred and

         24  violated the law and/or the Department's rules or

         25  policies.
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          2                 The general policy of the Department

          3  is one of progressive discipline, which takes in

          4  account an officer's prior disciplinary and

          5  unemployment history and fashioning appropriate

          6  penalties for misconduct.

          7                 However, there are exceptions to this

          8  approach for what we characterize as zero tolerance

          9  offenses, primarily the use of illegal drugs, and

         10  absent exceptional circumstances, false official

         11  statements, operating a motor vehicle under the

         12  influence of alcohol, causing serious physical

         13  injury.

         14                 I note that questions have arisen

         15  regarding the relatively low number of officers who

         16  are terminated for making false official statements,

         17  in light of our strict policy. Please note that the

         18  policy applies to members of the service who

         19  intentionally make a false official statement

         20  regarding a material matter but does not apply if a

         21  member merely pleads not guilty in a criminal

         22  matter, or merely denies a civil claim or

         23  administrative charge of misconduct.

         24                 There are other circumstances where

         25  the concept of progressive discipline does not come
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          2  into play as well. The Public Officer's Law provides

          3  that an officer who is convicted of a felony, or of

          4  a misdemeanor involving moral turpitude

          5  automatically vacates his or her office and is

          6  terminated.

          7                 Note also that federal law prohibits

          8  anyone convicted of a misdemeanor crime of domestic

          9  violence from possessing a firearm which operates,

         10  in effect, as a termination of the officer under

         11  such circumstances.

         12                 Entry level probationary officers, or

         13  officers placed on what is called dismissal

         14  probation, which I will describe later, may be

         15  terminated without a hearing.

         16                 Civilian complaints, which are either

         17  filed directly with the Civilian Complaint Review

         18  Board, or referred to that agency by the Police

         19  Department, are investigated and reviewed by the

         20  Board, which will determine whether the allegation

         21  should be substantiated.

         22                 When allegations of misconduct are

         23  substantiated, the allegations are forwarded to the

         24  Police Commissioner for consideration. In most

         25  instances, the Civilian Complaint Review Board
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          2  forwards the case with a recommendation of one of

          3  three penalty levels: instructions, command

          4  discipline, or Charges and Specifications.

          5                 These cases are evaluated by the

          6  Department advocate, who may recommend that no

          7  disciplinary action be taken or that the

          8  substantiated allegations result in discipline.

          9                 In a significant number of cases

         10  received from CCRB as substantiated. The

         11  investigative file does not include sufficient

         12  evidence to proceed with an administrative trial.

         13  The Department is actively exploring the possibility

         14  of returning these cases to CCRB for additional

         15  investigation.

         16                 In addition, there are times when we

         17  observe the investigation to be complete, but the

         18  evidence does not support the conclusion reached. In

         19  such instances, we have constrained and have to

         20  decline to prosecute the case.

         21                 At it's most informal level,

         22  discipline may be imposed by a supervisor, by

         23  verbally admonishing a police officer who has

         24  committed a minor act of misconduct without further

         25  action or documentation. Slightly more serious is an
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          2  entry in the command's minor violations log, which

          3  maintains a record of minor infractions of

          4  Department rules and regulations.

          5                 If an officer accrues multiple minor

          6  violations, the commanding officer may take the next

          7  step, command discipline.

          8                 Note that instructions is another

          9  type of informal discipline in which the subject

         10  officer is instructed by the commander, or his or

         11  her designee regarding the circumstances of a

         12  complaint and the appropriate conduct in the

         13  situation. These types of cases often involve

         14  mistakes or misinterpretations of the law rather

         15  than intentional misconduct.

         16                 Such situations are usually addressed

         17  by training and direction from commanders. The use

         18  of instructions is particularly appropriate in an

         19  area such as stop, question and frisk encounters

         20  where officers are asked to apply complex laws under

         21  circumstances that may require the officer to make

         22  decisions regarding reasonable suspicion and the

         23  potential presence of a weapon in a matter of

         24  seconds.

         25                 We note that in 2006, 66 percent of
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          2  the allegations of improper stop and question were

          3  exonerated after investigation by the Civilian

          4  Complaint Review Board.

          5                 The effectiveness of instructions as

          6  a disciplinary option is demonstrated by the fact

          7  that officers receiving instructions are invariably

          8  found not to receive the same type of complaint

          9  again.

         10                 Command discipline is a non-judicial

         11  punishment available to a commander to correct

         12  deficiencies and maintain discipline within the

         13  command. It may be triggered by minor multiple

         14  violations or may be the result of a single incident

         15  perhaps generated by a civilian complaint.

         16                 The officer is presented with a form

         17  which notifies him or her of the allegation, and a

         18  proposed penalty. There are two types of command

         19  disciplines: Schedule A, which provides for

         20  forfeiture up to five vacation days, and Schedule B,

         21  which provides for forfeiture up to ten vacation

         22  days with an entry on the officer's central

         23  personnel record called the CPI, which Chief Pineiro

         24  will describe in more detail a few minutes from now.

         25                 The commanding officer may, in some
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          2  circumstances, choose to warn and admonish an

          3  officer instead of imposing a more severe penalty.

          4  An officer has a choice to accept the findings and

          5  penalty, to accept the findings but to contest the

          6  penalty, which leads to a review and a determination

          7  of the penalty by the next higher command, or to

          8  reject the findings, thereby opting into the formal

          9  disciplinary process. At that point the command

         10  discipline will be referred to the Department

         11  Advocate's Office, and Charges and Specifications

         12  will be prepared.

         13                 Schedule A command disciplines, which

         14  are maintained in the officer's command, are

         15  automatically expunged from an officer's command

         16  personnel folder one year after the adjudication,

         17  unless there is subsequent disciplinary action.

         18                 Schedule B command disciplines may be

         19  expunged after three years if the Officer has not

         20  been the subject of any additional Schedule B

         21  command disciplines, or Charges and Specifications.

         22                 Formal discipline is initiated by the

         23  service of Charges and Specifications on an officer,

         24  and reflects the most serious potential penalties an

         25  officer may receive - forfeiture of up to 30 days
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          2  vacation or suspension days per offense or

          3  termination.

          4                 Penalties also may include a period

          5  of dismissal probation, not to exceed one year

          6  during which an officer may be terminated without a

          7  hearing if the officer commits an additional act of

          8  misconduct.

          9                 Note that the Department has

         10  consistently supported amending the Administrative

         11  Code to extend the penalty options available

         12  following a finding of guilt to include a maximum

         13  suspension period of one-year, a monetary fine of up

         14  to $25,000, and demotion in grade or title.

         15                 Increasing the options available to

         16  the police commissioner in addressing misconduct

         17  would allow the penalty to to be more readily

         18  tailored to the offense, rather than requiring a

         19  choice between a 30-day penalty and termination.

         20                 In fact, this proposal was made by

         21  Commissioner Kelly in 1993, and it was subsequently

         22  adopted by the Mollen Commission in its final report

         23  in July of 1994, but ultimately failed to obtain

         24  legislative approval.

         25                 The Department Advocate's Office is
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          2  the entity responsible for prosecuting the charges

          3  and specification. Commissioner Schwartz, who

          4  formerly served as the Bureau Chief of the Kings

          5  County District Attorney's Office Sex Crimes Special

          6  Victims Bureau, and the Deputy Bureau Chief of the

          7  Domestic Violence Bureau, leads a staff of 30

          8  attorneys, reflecting a concerted effort on the part

          9  of the Department to increase the depth of

         10  experience among the staff, as well as the

         11  percentage of civilians for filling this roll.

         12                 For example, in 2001, 22 percent of

         13  the Department Advocate's attorneys had prior

         14  experience working as Assistant District Attorneys,

         15  compared with 63 percent in 2006.

         16                 In 2001, civilian employees

         17  represented 27 percent of the attorneys assigned to

         18  the Department Advocate's Office compared to 93

         19  percent in 2006.

         20                 Depending upon the nature of the

         21  misconduct, the strengths and/or weakness of the

         22  case, availability of the evidence, the prior

         23  disciplinary history of the member of the service,

         24  and this position in similar cases, the Department

         25  Advocate may make a plea and penalty offer to the
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          2  subject officer.

          3                 The officer may accept the offer, the

          4  parties may agree to a new offer, or the officer may

          5  elect a trial. All plea and penalty agreements must

          6  be approved by the Police Commissioner in order to

          7  be considered final. An officer may also plead

          8  guilty but request a mitigation hearing seeking to

          9  reduce penalty due to mitigating circumstances.

         10                 If there is no plea and penalty

         11  agreement, and no mitigation hearing, the matter

         12  will go to an administrative trial.

         13                 The Department's Deputy Commissioner

         14  of Trials, and Assistant Deputy Commissioner of

         15  Trials are responsible for conducting the

         16  administrative trials which result in

         17  recommendations to the Police Commissioner regarding

         18  whether the charges should be substantiated, and if

         19  so, what the penalty should be.

         20                 The Department's Deputy Commissioner

         21  of Trials, Martin Karopkin, has a long distinguished

         22  history as a jurist, most notably as a former Acting

         23  New York State Supreme Court Justice and an

         24  International Judge with the United Nations Mission

         25  in Kosovo, as well as having served as the Inspector
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          2  General of the New York City Parks Department and

          3  Inspector General of the New York City Fire

          4  Department.

          5                 Commissioner Karopkin's predecessor

          6  as Deputy Commissioner of Trials was Simon P.

          7  Gourdine, who has recently been appointed to the

          8  chair of the New York City Civil Service Commission.

          9  Commissioner Gourdine's background included serving

         10  in several high-level positions in both the public

         11  and private sectors, such as New York City

         12  Commissioner of Consumer Affairs and Director of

         13  Labor Relations for the MTA.

         14                 Commissioner Gourdine succeeded in

         15  attaining significant improvements in the timeliness

         16  and productivity of the Office of Deputy

         17  Commissioner of Trials.

         18                 The burden of proof at trial is on

         19  the Department of Advocate to establish that the

         20  officer is guilty of the charge of misconduct, by a

         21  preponderance of the credible evidence.

         22                 Strict rule of evidence do not apply,

         23  but the hearings resemble a criminal or civil trial,

         24  with a discovery process, opening statements, direct

         25  and cross examination, admission of evidence and
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          2  closing statements.

          3                 Some have suggested that

          4  administrative trials relating to CCRB complaints

          5  should be conducted by the Office of Administrative

          6  Trials and Hearings, rather than by the Department

          7  itself. Setting aside our contention that the Office

          8  of the Deputy Commissioner of Trials provides, a

          9  fair, impartial and experienced forum in which

         10  disciplinary matters are properly adjudicated, we

         11  note that the New York State Appellate Division,

         12  First Department, has found that OATH is precluded

         13  by state and local law from holding hearings based

         14  on complaints filed with the CCRB, and that such

         15  matters must be heard within the Police Department.

         16                 After the trial, the Deputy

         17  Commissioner of Trials prepares a written report of

         18  his or her findings for the Police Commissioner

         19  called a "Report and Recommendation." The report

         20  includes a finding of guilty or not guilty for each

         21  specification, and a penalty recommendation if the

         22  officer is found guilty of any charge. The Police

         23  Commissioner makes the final determination as to

         24  both guilt and penalty.

         25                 Finally, I would like to describe the
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          2  ways in which the Police Department interacts with

          3  other agencies whose missions also include the

          4  monitoring of police conduct, some of which I have

          5  already mentioned.

          6                 First, our communication and

          7  cooperation with the local District Attorneys and

          8  U.S. Attorneys is strong and constant. On a formal

          9  basis, I meet personally with all the District

         10  Attorneys, US attorneys, all their designated

         11  executive staff members at least twice a year.

         12  Informally, we are in constant contact, discussing

         13  pending cases, coordinating investigative efforts,

         14  and providing required assistance.

         15                 As I indicated before, the local

         16  District Attorneys receive a copy of every incoming

         17  complaint with a potential criminal charge by the

         18  next business day, and they are invited to attend

         19  Steering Committee meetings associated with their

         20  boroughs.

         21                 IAB also works closely with the

         22  Civilian Complaint Review Board, sharing incoming

         23  complaints falling within their jurisdiction and at

         24  times conducting parallel investigations. But the

         25  Police Department's interaction with the CCRB
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          2  transcends the work of my office alone.

          3                 In acknowledgment of the vital role

          4  the CCRB plays in helping to ensure that police

          5  officers perform their duties in a professional

          6  manner, the Police Department provides significant

          7  support to the Civilian Complaint Review Board in

          8  the form of training, staffing and information

          9  sharing.

         10                 The Police Department offers several

         11  types of training to newly hired CCRB investigators.

         12  The investigators receive instruction on Police

         13  Department practices and procedures at the Police

         14  Academy. They receive a presentation from the

         15  Department Advocate's Office, regarding the

         16  Department's disciplinary system. They visit the

         17  Department's outdoor range where they experience

         18  firearm trainings in a tactics house, and they

         19  accompany patrol officers on ride-alongs to get a

         20  practical sense of police work.

         21                 In addition, selected CCRB

         22  investigators attend the Internal Affairs Bureau

         23  two-week internal investigators' course.

         24                 The NYPD has permanently assigned a

         25  lieutenant and two police officers full-time to the

                                                            47

          1  COMMITTEES ON PUBLIC SAFETY AND CIVIL RIGHTS

          2  CCRB office providing an on-site presence which

          3  assists CCRB staff in many ways.

          4                 The Police Department's staff has

          5  access to several different NYPD databases which

          6  facilitate the quick gathering of Police Department

          7  documents requested by CCRB staff.

          8                 In the past five years, the

          9  Department has increased its own ability to utilize

         10  computerized databases. We have been able to provide

         11  real time access to this information for the CCRB's

         12  investigative purposes as well.

         13                 The database information available

         14  includes photos, complaint and arrest reports,

         15  radio-run printouts, stop, question and frisk forms,

         16  aided reports, precinct unit roll calls, vehicle

         17  fleet information, accident reports, and search

         18  warrant execution locations.

         19                 For other types of NYPD documents

         20  relative to CCRB's investigation, the request is

         21  made to IAB, and the on-site NYPD personnel are able

         22  to assist CCRB investigators in framing their

         23  request and correctly interpreting the documents

         24  they receive.

         25                 The NYPD personnel also coordinate
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          2  the appearance of police officers for official

          3  interviews at CCRB and address scheduling or other

          4  problems.

          5                 The presence of on-site Police

          6  Department personnel is supplemented by a Police

          7  Department liaison to the CCRB from the Department's

          8  Advocate's Office, who is also available to provide

          9  information and address issues as they arise.

         10                 The Department Advocate also provides

         11  to the CCRB on a monthly basis the disposition of

         12  all substantiated allegations forwarded to the

         13  Department by the Board. The Department takes

         14  disciplinary action in a great majority of cases

         15  referred by CCRB.

         16                 For example, in 1998, 50 percent of

         17  the cases referred by CCRB resulted in disciplinary

         18  action, compared to 78 percent in 2006. The

         19  Department Advocate's Office also dramatically

         20  decreased the time required to reach final decisions

         21  referred to the Department by CCRB, with the average

         22  time dropping from 457 days in 2002, to 250 days in

         23  2006, or a 45 percent decrease.

         24                 Beyond its investigation and review

         25  of individual cases, at times the CCRB makes policy
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          2  recommendations to the Police Department regarding

          3  trends it may observe or broader issues presented by

          4  the complaints received. The Police Department

          5  considers the Board's recommendations seriously and

          6  has responded with policy changes or training

          7  initiatives when appropriate.

          8                 I would also like to discuss the

          9  Department's interaction with the Commission to

         10  Combat Police Corruption. As you may recall, the

         11  Police Department and the Commission to Combat

         12  Police Corruption have sometimes disagreed on the

         13  role and jurisdiction of the Commission.

         14                 From its inception in 1995, the

         15  Commission was routinely apprised of the work of the

         16  Internal Affairs Bureau and was provided information

         17  as requested to address corruption-related issues.

         18                 The Commission reviews all IAB

         19  complaints and all closed IAB cases to offer

         20  comments and suggestions; participates in IAB's

         21  Steering Committee meetings; and conducts

         22  investigations and issues reports regarding how the

         23  Department's investigative, monitoring and

         24  disciplinary functions work.

         25                 The Department and my office in
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          2  particular have consistently provided the Commission

          3  with complete access to relevant information and

          4  reviewed the Commission's reports and suggestions

          5  with great care and interest.

          6                 However, in recent years, the

          7  Department has had some areas of disagreement with

          8  some of the inquiries pursued by the Commission,

          9  since in our view they did not fall within the

         10  Commission's mandate to monitor the Department's

         11  anti-corruption efforts.

         12                 The role of the Commission has now

         13  been clarified, and we have reached an agreement

         14  that provides that the Commission continue to review

         15  the work of IAB as it has in the past. The

         16  Commission will advise the Mayor of the intent to

         17  undertake a project it considers relevant to

         18  corruption, and if the Mayor's Office does not

         19  express reservations about the project within 24

         20  hours, the Commission will proceed and receive full

         21  cooperation from the Police Department to assist in

         22  its inquiries.

         23                 We believe that this agreement will

         24  provide a solid framework for our partnership with

         25  the Commission and look forward to continuing our
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          2  work together for the benefit of the people of New

          3  York City.

          4                 I want to thank you for the

          5  opportunity to be here today, and now Chief Pineiro

          6  will describe the Department's performance and

          7  monitoring systems.

          8                 CHIEF PINEIRO: Good morning. My name

          9  is Rafael Pineiro, and I am the Chief of Personnel

         10  for the New York City Police Department. I would

         11  like to describe for you the programs employed by

         12  the Police Department to monitor the performance of

         13  its members.

         14                 There are several monitoring programs

         15  we utilize to heighten the scrutiny and supervision

         16  of both probationary and permanent members of the

         17  Department who have engaged in conduct that raises

         18  questions concerning the acceptability of

         19  performance or behavior.

         20                 Commanding officers and supervisors

         21  of the employees in question play a critical part in

         22  performance evaluation, ensuring that their offices

         23  are adequately supervised and their conduct and

         24  attitude accurately documented.

         25                 Our centralized monitoring programs,

                                                            52

          1  COMMITTEES ON PUBLIC SAFETY AND CIVIL RIGHTS

          2  located within the Employee Management Division,

          3  compliment and support the efforts of these local

          4  commanders.

          5                 We also maintain the Department's

          6  Central Personnel Index, or CPI, a central

          7  repository of information from various

          8  administrative, disciplinary, and investigative

          9  units throughout the Department, including, for

         10  example, complaints, firearm discharges,

         11  substantiated EEO allegations, disciplinary history,

         12  and excessive sick time.

         13                 The CPI is used to make informed

         14  decisions about assignments, promotions, positions

         15  of special trust, performance monitoring, and other

         16  administrative actions.

         17                 Under normal circumstances, every

         18  member of the Department is formally evaluated in

         19  the course of their employment at least once per

         20  year to determine whether they are meeting the

         21  performance standards for their positions.

         22                 These periodic evaluations are

         23  completed by the employee supervisors who review

         24  their personnel records, disciplinary history, sick

         25  record, commendatory letters, and other
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          2  documentation of their overall performance in order

          3  to determine the employee's competency.

          4                 Employees discuss the evaluation with

          5  their supervisors and if they disagree with their

          6  ratings or comments in their evaluations, they may

          7  appeal the evaluation based on one of the four

          8  grounds: factual error; the rater's

          9  misinterpretation of instructions; bias on the part

         10  of the rater; or the evaluation is based on other

         11  than performance factors.

         12                 However, the period immediately

         13  following an employee's being hired or promoted is a

         14  probationary period, during which the members are

         15  evaluated much more frequently, to determine whether

         16  they are adjusting to the new roles and can handle

         17  their responsibilities.

         18                 There are two units within our

         19  Employee Management Division which focus on these

         20  probationary employees. The Uniform Probationary

         21  Monitoring Unit and the Civilian Monitoring Unit.

         22                 The Uniformed Probationary Monitoring

         23  Unit is responsible for monitoring the performance

         24  of all entry level police officers, and all members

         25  promoted to the rank of sergeant, lieutenant and
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          2  captain while on probation.

          3                 This oversight assures that these

          4  members receive additional instruction and closer

          5  supervision, thus identifying members who are having

          6  difficulty with the transition, and affords the

          7  Department and the members more opportunities to

          8  correct behavior before it becomes detrimental to

          9  the officer's career and diminishes their

         10  effectiveness in the job.

         11                 For newly hired police officers who

         12  receive performance evaluations at their fourth,

         13  tenth, sixteenth and twenty-second month of

         14  employment, there three levels of successively

         15  serious probationary monitoring, based on the

         16  ratings in their performance evaluations or on a

         17  referral by the officer's Commanding Officer. In

         18  Level 1, the Probationary Monitoring Unit interviews

         19  the officer and sends a monitoring package to the

         20  officer's commander, who is required to document the

         21  officer's progress.

         22                 In Level II, which is triggered by

         23  "below standards" evaluations or the commander's

         24  request, the officer's probation is extended by six

         25  months, and officers attend a two-day retraining
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          2  course at the Police Academy. At the end of the

          3  probationary period, the officer's commander

          4  providers a performance evaluation and memorandum.

          5  Based on this information and the rest of the

          6  officer's personnel history, the Employee Management

          7  Division will determine whether the member should be

          8  terminated.

          9                 Level III is Termination/Demotion

         10  Monitoring, for officers who have either been

         11  suspended, placed on modified assignment, or will be

         12  receiving Charges and Specifications. An Employee

         13  Management Division committee reviews these cases

         14  and makes recommendations concerning further action

         15  for my consideration.

         16                 For newly promoted officers, the

         17  12-month probationary period is a critical phase in

         18  the maturation process of a supervisor. The

         19  officer's Commanding Officer is responsible for

         20  ensuring that new supervisors receive added

         21  attention and guidance during this period.

         22                 The commander is also responsible for

         23  providing performance evaluations at the fourth and

         24  tenth month, documenting the officer's performance

         25  so that it can be determined whether the officer is
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          2  having difficulty in the new role and if extending

          3  probation or demoting the officer is necessary.

          4                 The Civilian Monitoring Unit assists

          5  Commanding Officers in fulfilling their

          6  responsibility to evaluate, supervise and discipline

          7  civilian members of the Department.

          8                 The Unit monitors civilian members

          9  who have received below standards performance

         10  evaluations or are otherwise referred by their

         11  commanders. Options include additional training,

         12  interim performance evaluations and, if necessary,

         13  advising the commander regarding the procedures and

         14  documentation involving seeking to dismiss the

         15  employee.

         16                 I would now like to describe the

         17  Department's performance monitoring unit, which is

         18  tasked with identifying and monitoring permanent

         19  non-probationary officers whose behavior or

         20  performance is substandard.

         21                 Screening by the performance

         22  monitoring unit is the primary method used to

         23  identify members for placement into the monitoring

         24  program, and is conducted when an officer exceeds a

         25  threshold number of CPI entries, receives a negative
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          2  evaluation, is administratively transferred or

          3  receives a disciplinary penalty, over ten days loss

          4  of pay or vacation.

          5                 Specific criteria have been

          6  established for each of the three levels of

          7  performance monitoring, which escalate in

          8  seriousness along with the level. The criteria

          9  include negative performance and/or behavior,

         10  civilian complaints including attention to excessive

         11  force complaints, negative performance evaluations,

         12  suspension of modified assignment, disciplinary

         13  penalties, failure to improve and dismissal

         14  probation.

         15                 Level I monitoring lasts about 12

         16  months, and augments the Commanding Officer's

         17  ability to correct negative behavior. After the

         18  member is placed in Level I, the commander

         19  interviews the member and together they develop a

         20  plan to correct the behavior.

         21                 The only participation of the

         22  Performance Monitoring Unit, is to assist the

         23  commander in developing a monitoring plan, if

         24  needed. However, since 2002, the Performance

         25  Monitoring Unit has partnered with the commanders in
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          2  an effort to decrease the number of uniformed

          3  members in Level I monitoring, by requiring

          4  commanders to submit a plan of action whenever a

          5  member is being considered for Level 1 monitoring.

          6                 The plan of action is aimed at

          7  reducing civilian complaint as needed, and improved

          8  overall work performance. The members of Level I are

          9  evaluated in the tenth month to assess the need to

         10  continue Level 1 monitoring or to consider placing

         11  them in Level II or Level III, if needed.

         12                 Level II monitoring lasts about 18

         13  months and is designed to closely scrutinize and

         14  supervise performance and behavior.

         15                 The officer is interviewed by the

         16  Commanding Officer of the Employee Management

         17  Division's Performance Analysis Section, and when

         18  necessary, by the Borough Commander. Additional

         19  training for the officer may be required and

         20  quarterly performance profiles must be prepared,

         21  documenting both positive and negative behavior.

         22                 Level III monitoring is the most

         23  intense form of monitoring and lasts for a minimum

         24  of two years. It is intended to closely scrutinize

         25  the performance and behavior of members who are on
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          2  dismissal probation and in special monitoring, which

          3  is for members who have not responded to Level II

          4  monitoring or other Department efforts to improve

          5  the substandard performance or behavior.

          6                 Officers on dismissal probation are

          7  automatically placed in Level III monitoring. Other

          8  officers are placed in Level III monitoring by the

          9  Special Monitoring Committee, which is chaired by

         10  the First Deputy Commissioner and includes Chief

         11  Campisi and myself. The Committee is the only entity

         12  which may remove officers from Level III.

         13                 Officers are interviewed by the

         14  Commanding Officer of the Performance Analysis

         15  Section and are reviewed mostly by their Commanding

         16  Officers, recommended for additional training, if

         17  appropriate, are prohibited from being assigned to

         18  midnight tours, are visited by the Medical

         19  Division's Absence Control Unit when reporting sick,

         20  and are subject to integrity tests. Members in Level

         21  III Monitoring are likely to face termination as a

         22  result of continued misconduct.

         23                 In its efforts to inform supervisory

         24  members of the service about the nature and function

         25  of performance monitoring, the Performance
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          2  Monitoring Unit addresses uniformed supervisory

          3  promotional classes regarding the parameters of

          4  performance monitoring and supervisory

          5  responsibility.

          6                 Since 2002, the Performance

          7  Monitoring Unit has worked with the Police Academy

          8  regarding areas identified by Commanders as lacking,

          9  and we collectively develop training that directly

         10  addresses these deficiencies.

         11                 Commanders are now enlisting the

         12  support of Integrity Control Officers, Platoon

         13  Commanders, and Squad Sergeants to work with

         14  monitored members in achieving the desired results.

         15                 We have also recently developed

         16  training courses to address specific Department

         17  needs. For example, one course which helps poorly

         18  performing supervisors and those who have found it

         19  difficult to move into higher ranks, and another

         20  course which acts as a refresher to reinforce basic

         21  duties and responsibilities for those in the ranks

         22  below sergeant.

         23                 To reinforce the sharing of

         24  information of our performance monitoring, in 2004,

         25  the Performance Monitoring Unit created and
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          2  distributed the NYPD Supervisor's Guide to

          3  Monitoring and Employee Assistance Programs,

          4  enhancing the knowledge of supervisors who oversee

          5  those in monitoring programs.

          6                 Apart from the performance

          7  monitoring, in 1997 the Department established a

          8  CCRB Profile and Assessment Program and Committee to

          9  monitor officers who have accumulated a threshold

         10  number of civilian complaints.

         11                 Civilian complaint histories are

         12  screened for possible review when the officer has

         13  received six or more CCRB complaints in the past

         14  five years, or two or more substantiated CCRB

         15  complaints in the past five years, or three or more

         16  CCRB complaints in the past 12 months, complaints

         17  which are exonerated, unfounded or mediated are not

         18  included when counting the number of threshold

         19  complaints bringing the officer within the program.

         20                 Chaired by the First Deputy

         21  Commissioner, the Profile and Assessment Committee

         22  meets on a quarterly basis to review the officer's

         23  career histories and the Committee makes

         24  recommendations concerning training, targeted

         25  testing, command assignment, transfer and duty
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          2  status.

          3                 The Committee may also request that

          4  CCRB expedite any pending complaints against a

          5  subject officer. The First Deputy Commissioner also

          6  chairs the Firearms Discharge Review Task Force,

          7  which reviews the career history of officers who

          8  have discharged their firearms on three or more

          9  occasions.

         10                 The Task Force considers the

         11  circumstances of each shooting incident and any

         12  firearms retraining that the member has received,

         13  making recommendations concerning the training, and

         14  suitability of assignment for each officer.

         15                 The Medical Division Absence Control

         16  Unit addresses sick leave abuse by monitoring those

         17  officers who are designated "Chronic Sick Category

         18  B," which applies when a member either reports sick

         19  for the sixth time in a one-year period, or reports

         20  sick for the fourth time in a one-year period and

         21  has lost 40 or more work days. Through visits,

         22  telephone supervision and examination, the unit

         23  ensures that members who are on sick report are at

         24  their residence and they're actually ill or injured.

         25                 The Department also focuses special
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          2  attention on officers who appear to be experiencing

          3  difficulties with alcohol. Where an officer is

          4  suspected of needing help to address potential

          5  alcohol abuse, the Department's Counseling Services

          6  Unit is available to assist in recovery and return

          7  the member to productive service.

          8                 Members may refer themselves to the

          9  Counseling Unit, or a supervisor may contact the

         10  Counseling Unit and request that a member be

         11  evaluated. In addition, in all misconduct cases in

         12  which the use of alcohol is indicated, an alcoholism

         13  assessment by the Counseling Unit must be conducted.

         14                 An officer who has requested or has

         15  been ordered to receive alcohol counseling may be

         16  directed to one of three programs, as appropriate: A

         17  28-day inpatient counseling, where the member is

         18  referred to an outside rehabilitation center; and

         19  outpatient counseling, 12- to 15-week program where

         20  the member will attend counseling once a week; and

         21  education counseling, where the member has not been

         22  diagnosed as suffering from alcohol abuse, but

         23  attends a six-week program of group and individual

         24  counseling.

         25                 Once initial counseling is completed,
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          2  the member is evaluated by the Department's Medical

          3  Division and is monitored by the Counseling Unit for

          4  a minimum of three months.

          5                 If the member's potential alcohol

          6  abuse has come to the attention of the Department

          7  through a disciplinary matter, ordered breath

          8  testing for the presence of alcohol may become part

          9  of a negotiated settlement of the disciplinary

         10  charges. If the testing reveals a blood alcohol

         11  level of 0.4 or more, the member is presumed to be

         12  unfit for duty, potentially resulting in the

         13  disciplinary action of up to and including summary

         14  termination. The member will typically be subject to

         15  ordered breath testing for one year on a quarterly

         16  basis, with testing during both on-duty and off-duty

         17  hours, including unannounced home visits.

         18                 With respect to alcohol-related

         19  employment issues, I would also like to note that by

         20  direction of Commissioner Kelly, an applicant for a

         21  position as police officer who has been convicted of

         22  an alcohol-related criminal offense will not be

         23  considered eligible for appointment until a minimum

         24  of five years has passed from the date of the

         25  incident.
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          2                 Finally, I would like to stress that

          3  the formal monitoring programs I have described are

          4  essentially meant to support efforts of the local

          5  Commanding Officers, who ultimately have the

          6  responsibility to ensure that their members are

          7  adequately supervised and that they get the help and

          8  guidance they need to improve their performance.

          9                 We believe that this combination of

         10  centralized monitoring and commander responsibility

         11  is the optimal mechanism for identifying, assistant,

         12  and if necessary, disciplining and dismissing

         13  officers who are not performing their duties in a

         14  satisfactory manner.

         15                 Thank you, and Chief Campisi,

         16  Commissioner Schwartz and I will be pleased to

         17  answer any questions.

         18                 CHAIRPERSON VALLONE: Thank you for

         19  your very comprehensive testimony. I see your staff

         20  worked as hard as ours did. Again, you did answer

         21  many of our questions, and we're going to try to be

         22  brief, because we want to get to the many

         23  distinguished advocates we see in the audience

         24  today. So, I'm going to turn it first to my co-chair

         25  Larry Seabrook.
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          2                 CHAIRPERSON SEABROOK: Thank you very

          3  much, Mr. Chairman. I'm going to just ask a couple

          4  of questions. Perhaps, Chief, you may not have the

          5  information, but you can probably provide it to us

          6  later.

          7                 On the issue of the integrity testing

          8  --

          9                 CHIEF CAMPISI: Yes, sir.

         10                 CHAIRPERSON SEABROOK: Would you be

         11  able to identify the number of tests that were

         12  actually given that particular year, the number of

         13  failures, and what were the results of those

         14  individuals that actually had taken the test and the

         15  numbers that were actually disciplined, terminated,

         16  that perhaps you could provide us with? Or maybe you

         17  might have that information now, I don't know.

         18                 CHIEF CAMPISI: I have some of the

         19  information that you've asked for. The rest, of

         20  course, we'll provide to you.

         21                 First of all, we don't like to tell

         22  how many tests we do each year. As a matter of fact,

         23  we've been keeping that a secret since IB was formed

         24  in 1993.

         25                 Our purpose is not to let anybody
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          2  know the exact number. We want our officers to

          3  believe that any possible encounter with a citizen

          4  might be an IAB test. But I can tell you this: We

          5  test well over 1,000 officers each year. We test

          6  every precinct, every police service area, every

          7  transit district, every day of the week. We just

          8  don't give out the exact numbers, for obvious

          9  reasons.

         10                 Our failure rate, considering that we

         11  test over 1,000 officers a year is fairly good, and

         12  we break our failure rate down into different

         13  categories.

         14                 You can fail our complaint in any one

         15  of four ways - the most serious is a criminal

         16  failure. And if you commit a criminal act while

         17  conducting one of our tests, obviously stealing

         18  money or stealing something else that we have put at

         19  part of our scenario, then you will be arrested and

         20  you will be prosecuted.

         21                 Whenever we do a targeted test,

         22  before the test is conducted, there is a conferral,

         23  not a notification, a conferral, with the local

         24  District Attorney's Corruption Unit. They give us

         25  legal advice, they give us assistance, they provide
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          2  support for us in conducting this targeted test, and

          3  if the officer fails by committing a crime, then

          4  that officer will be arrested and will be

          5  prosecuted.

          6                 Last year we had ten police officers

          7  fail a test that we considered criminal in nature

          8  and they were prosecuted. You could also fail a test

          9  procedurally. Now, a procedural failure means you

         10  didn't commit a crime, but you didn't do the job the

         11  way we expect you to do that; in that case,

         12  depending upon what you did or did not do, the

         13  penalty can raise from charges and specifications,

         14  which is the formal disciplinary process, all the

         15  way down to a command discipline.

         16                 Last year we had 42 of our members

         17  not perform the job the way we expect them to

         18  perform, the way they're trained, the way we expect

         19  them to do that. You can fail in a supervisory

         20  manner, and that means that there is a Sergeant, a

         21  Lieutenant, even a Captain present while the test is

         22  being conducted, and that supervisor does not

         23  perform his or her supervisory duties. Last year we

         24  only had two supervisory failures in that range.

         25                 Also, you can fail the test by what
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          2  we call a "fatal failure," which means you didn't

          3  commit a criminal act, you followed the procedures,

          4  it wasn't supervisory deficiencies, however, you

          5  either used offensive language, you were

          6  discourteous or you used force, and in those cases,

          7  depending on what they did or did not do, they would

          8  either be arrested or charged with charges and

          9  specifications or a command discipline.

         10                 The results of those tests I would

         11  not be able to provide for you today.

         12                 CHAIRPERSON SEABROOK: Just I want to

         13  ask another question, but one of the things that

         14  perhaps you can have some clarity here, because I

         15  certainly was not knowledgeable of and I don't know

         16  if the community is knowledgeable of, you raised the

         17  issue about the elimination of the 48-hour rule,

         18  because most of the public still believes that that

         19  exists, and you indicated that it doesn't exist?

         20                 CHIEF CAMPISI: Yes, sir, it doesn't

         21  exist. As a matter of fact, the 48-hour rule was

         22  something that received a lot of attention, but in

         23  any type of a serious allegation, the 48-hour rule

         24  really had no applicability, because if this was a

         25  criminal allegation, if this was something where the
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          2  district attorney and IAB was doing a joint

          3  investigation, then in just about every single case

          4  they request of us not to interview the person. So,

          5  the 48-hour rule in that particular instance really

          6  was meaningless.

          7                 But as of a few years ago there is no

          8  48-hour rule. What we do is we give people a

          9  reasonable amount of time to get counsel. They're

         10  entitled to counsel and if they're a subject of an

         11  investigation, it may be a little bit sooner.

         12                 In recent cases we've done interviews

         13  several hours after the incident occurred. In others

         14  it was longer, depending on the facts and

         15  circumstances. As a matter of fact, there is no

         16  48-hour rule in effect today.

         17                 CHAIRPERSON SEABROOK: The best-kept

         18  secret in town, is the assumption that people have.

         19                 Just one other point. It's good for

         20  me to know that. I have some thoughts, and perhaps

         21  you can kind of clarify it. If an entering officer

         22  is disqualified on the basis, an applicant is

         23  disqualified on the basis of use of drugs, then he

         24  is not allowed to be a police officer, then why is

         25  it a police officer who is on the force is not
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          2  terminated? If the standard is there, and the level

          3  of not for entry (sic), then what is the problem

          4  with the person?

          5                 CHIEF CAMPISI: If someone fails a

          6  drug screening test, or if they refuse to take a

          7  drug screening test when ordered, if you fail the

          8  test or refuse to take the test, you have failed to

          9  take the test. In such case you will be suspended,

         10  and we will proceed with termination proceedings.

         11  The Department policy is one of zero tolerance, and

         12  if you do fail one of our tests, termination is the

         13  thing that we push for all the time.

         14                 CHAIRPERSON SEABROOK: What's the

         15  period if the suspension would take place?

         16                 CHIEF CAMPISI: Again, we are talking

         17  about Civil Service Law which allows us to suspend

         18  somebody without pay for 30 days. At the end of that

         19  30-day period, the Department has an option, either

         20  bring that person back to work in a limited or

         21  modified capacity or leave that person on suspension

         22  with pay. Those decisions are made on a case-by-case

         23  basis by the Police Commissioner.

         24                 CHAIRPERSON SEABROOK: And just last

         25  question, because I know we have to move on: what
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          2  happens when a police officer, New York City police

          3  officer is terminated for those charges, whatever

          4  the charges may be, when he is actually terminated

          5  as a New York City police officer; is this person

          6  allowed to work in any other jurisdiction,

          7  Westchester, Long Island? What is the procedure that

          8  says that this is the guy who you made a decision,

          9  or gal, that you made a decision to terminate

         10  because of whatever the case may be, and that they

         11  can actually go some place else and be a member of

         12  another department?

         13                 CHIEF CAMPISI: Well, different

         14  jurisdictions would do their own background

         15  investigation and they will have to make a

         16  determination on that person's fitness for

         17  employment. Certainly they would take, at least we

         18  all would hope that they would take into

         19  consideration the fact that that person was the

         20  subject of serious discipline by the New York City

         21  Police Department.

         22                 CHAIRPERSON SEABROOK: Is there a

         23  certification or anything that is actually placed

         24  within the files that is sent around or put on a

         25  database that indicated that this individual has
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          2  been terminated from this jurisdiction?

          3                 CHIEF CAMPISI: Well, if the

          4  individual would apply to another agency, even

          5  another law enforcement agency, that person would

          6  have to indicate the fact that they were employed by

          7  the New York City Police Department and the reason

          8  that they left.

          9                 When we're contacted by that agency,

         10  we would say that the person, that their services

         11  were terminated or they resigned or whatever the

         12  facts were that lead to them to leave the New York

         13  City Police Department. So that other agency would

         14  have access to --

         15                 CHAIRPERSON SEABROOK: What happens if

         16  the person resigns on the basis of him being a

         17  cooperative witness in an integrity case that part

         18  of his agreement for dismissal is not to allow that

         19  information to be pursued, and he can go someplace

         20  else? What happens there.

         21                 CHIEF CAMPISI: If you resign without

         22  the permission of the Police Commissioner, that

         23  information --

         24                 CHAIRPERSON SEABROOK: What happens if

         25  you resign with that on the basis of you working
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          2  with the integrity unit as a person who has flipped

          3  and decide that he resigns on the basis of leaving

          4  with an understanding and then he goes into another

          5  jurisdiction?

          6                 CHIEF CAMPISI: If I understand

          7  correctly, this person has been caught doing

          8  something wrong.

          9                 CHAIRPERSON SEABROOK: Right.

         10                 CHIEF CAMPISI: We now use them as our

         11  operative in our operation, and if they resigned

         12  from the Police Department, the fact that they have

         13  resigned will be made known to the agency that is

         14  requesting.

         15                 CHAIRPERSON SEABROOK: With the

         16  information as to why they resigned? Or is there an

         17  agreement at times that would allow that individual

         18  to resign with nothing in his file other than a

         19  resignation.

         20                 CHIEF CAMPISI: I would have to do a

         21  little research and get back to you on that. I don't

         22  believe that --

         23                 CHAIRPERSON SEABROOK: No, but I'm

         24  just saying the possibilities that exist, an

         25  individual or an arrangement that could be made that
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          2  -- I mean, it happens, with people getting new

          3  identities and everything, the government does it

          4  all the time.

          5                 I'm not saying that the Police

          6  Department does that, I'm just stating that those

          7  things as to how we need to have some mechanism of

          8  dealing with this -- and we'll do that. I'll come

          9  around for the second round of questions, because I

         10  know that there are others.

         11                 Thank you very much.

         12                 CHIEF CAMPISI: Thank you, sir.

         13                 CHAIRPERSON VALLONE: The 48-hour

         14  rule, just as a follow-up, when did you say that was

         15  eliminated, and how was that done? Was it collective

         16  bargaining? Was it through a court case,

         17  voluntarily?

         18                 CHIEF CAMPISI: We'll find out the

         19  exact time and day. It's been in for a couple of

         20  years now.

         21                 CHAIRPERSON VALLONE: Okay. We haven't

         22  been doing our oversight job, like they said.

         23                 Okay, top of page five, I'm just

         24  going to run through your testimony, you said that

         25  in 2005, out of 1,017 cases, nine percent were
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          2  substantiated by IAB. In 2006, out of a few more

          3  cases, 17 percent were substantiated. That's almost

          4  double. That can be looked at many different ways.

          5  Better IAB work, or police work, I just wanted you

          6  to explain the increase.

          7                 CHIEF CAMPISI: It's not necessarily

          8  an increase, because IAB traditionally has

          9  substantiated between 12 and 15 percent of its cases

         10  each year, and another seven percent have

         11  traditionally been partially substantiated. That's a

         12  tradition that we have had for the last several

         13  years.

         14                 What you see here, remember, this

         15  isn't a complete picture, this is only 83 percent of

         16  the cases closed in one part, so there are other

         17  cases that need to be concluded, but of the cases

         18  that are closed, those statistics are accurate.

         19                 But traditionally IAB has had a 12 to

         20  15 percent substantiation rate over the last several

         21  years.

         22                 CHAIRPERSON VALLONE: And out of that

         23  12 to 15 percent, I know the different types of

         24  discipline, you went through it, but what is the

         25  percentage of times those disciplines are metered
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          2  out?

          3                 CHIEF CAMPISI: Whenever a case is

          4  substantiated, it's presented to the Department

          5  Advocate's Office. Then the Department Advocate's

          6  Office will make a determination of whether it

          7  should be charges and specifications or a command

          8  discipline, or some other type of discipline.

          9                 CHAIRPERSON VALLONE: But of those 15

         10  percent, how many do you bring charges, how many are

         11  given instructions, how many are given the other

         12  options you mentioned before?

         13                 CHIEF CAMPISI: I don't have that

         14  information right now, but the Department Advocate's

         15  Office has advised me that they will provide it to

         16  you.

         17                 CHAIRPERSON VALLONE: Okay. We'll be

         18  asking for that.

         19                 In going through your testimony, then

         20  discuss the CCRB on the bottom of page nine, and, I

         21  don't know, I see this as a pretty serious

         22  allegation that you say in a significant number of

         23  cases, the bottom of page nine, received from CCRB

         24  as substantiated, the investigative file does not

         25  include sufficient evidence to proceed with a trial,
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          2  then you say that the Department is actively

          3  exploring the possibility of returning these cases

          4  to CCRB for investigation.

          5                 In addition, you find cases where the

          6  evidence does not support the conclusion reached.

          7                 What is the significant number? How

          8  often does that happen? Why do you believe it's

          9  happening?

         10                 MS. SCHWARTZ: July Schwartz. I'm the

         11  Department Advocate.

         12                 I'm probably the best person to

         13  answer that question. As you see, and I'm sure

         14  you'll see when you interview CCRB, the types of

         15  cases that the CCRB Board has been substantiating

         16  have changed. In the past they were more force

         17  cases.

         18                 For example, in 2006, eight percent

         19  of the cases were forced allegations, where the

         20  majority being abusive authority allegations and

         21  discourtesy. Abuse of authority allegations are the

         22  types of cases where there is, it's difficult, more

         23  to more difficult to prove a woeful misconduct.

         24                 These are cases in which

         25  interpretations of the law are subjective, where
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          2  credibility issues come into play. So, they're much

          3  more difficult to prove in the trial room.

          4                 So, there's a difference in maybe the

          5  split second decisions are being made on the street,

          6  so that's --

          7                 CHAIRPERSON VALLONE: We're not

          8  talking about decisions of officers on the street.

          9  We're talking about decisions by the CCRB, which you

         10  are now saying are now substantiated or wrong. So,

         11  that's what we want to discuss here.

         12                 MS. SCHWARTZ: I'm saying that those

         13  cases, the analysis is not always correct.

         14                 We've had discussions with CCRB on

         15  how we can work to improve that, how we can better

         16  train their investigators to understand the

         17  appropriate stop, question and frisk laws, and to

         18  work with them so that they can do a better job so

         19  we can prosecute those cases appropriately.

         20                 CHAIRPERSON VALLONE: Okay. Well, do

         21  you believe that they have sufficient funding now to

         22  do the job that is necessary? Has that been the

         23  problem, the fact that they don't have, and we've

         24  been arguing for years, don't have investigators, do

         25  you believe they're sufficiently funded?
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          2                 MS. SCHWARTZ: Well, I'm encouraged

          3  that they received more funding by the Mayor's

          4  Office this year, so I'm sure that can help them to

          5  get that.

          6                 I think that the problem, and that's

          7  been what we've been discussing with them, is the

          8  investigators that they have are terrific, and they

          9  do a very thorough investigation. Sometimes,

         10  however, they're inexperienced on the legal end, and

         11  the analysis that they apply is not always

         12  sufficient to sustain a case to prosecute it fully.

         13                 So, we're working to help them with

         14  that, and I'm hoping with their additional funding

         15  they can do more training and train the

         16  investigators better on that end.

         17                 CHAIRPERSON VALLONE: Well, I'm

         18  looking forward to hearing their interpretation of

         19  that dispute and I'm going to withhold any judgments

         20  until I hear both sides, but you say you're actively

         21  exploring the possibility of returning them, so

         22  you're saying that's not a possibility now, or

         23  that's not something you do? What does that mean?

         24                 MS. SCHWARTZ: Well, I think that it

         25  doesn't benefit them if they just dismiss them or
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          2  don't tell them what the problem is. So, by

          3  returning them, that's an open communication to

          4  explain why this case would be difficult and why we

          5  feel that this case was not given the proper

          6  analysis.

          7                 So, by returning them it's an open

          8  form of communication so they can see how they can

          9  do that case better that would enable us to do a

         10  better job with it.

         11                 CHAIRPERSON VALLONE: Again, what is

         12  actively exploring mean? Why don't you just return

         13  them?

         14                 MS. SCHWARTZ: Excuse me?

         15                 CHAIRPERSON VALLONE: Maybe it's just

         16  written wrong, but the line here, it says the

         17  Department is actively exploring the possibility of

         18  returning these cases to CCRB for additional

         19  investigation. Why don't you just return them?

         20                 MS. SCHWARTZ: Well, sometimes we

         21  haven't returned them because in the past when we

         22  did return cases the time frame would be that by the

         23  time it came back to us, it was beyond the statute

         24  of limitations, and we couldn't do anything with it.

         25  So, now with a more open communication between the
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          2  two parties, we are looking at the types of cases

          3  that if there needs to be more investigation we can

          4  get to them quicker so they can do it in a timely

          5  manner and we will be able to do something with it.

          6                 CHAIRPERSON VALLONE: Well, it sounds

          7  like a great idea.  If there is some part of the

          8  investigation that was lacking to turn it to them in

          9  order to rectify that if time permits, so I would

         10  hope that you would explore quickly that possibility

         11  and get that done.

         12                 On the same page, I'm not going to go

         13  to stop and frisk into detail because we're having

         14  an entire hearing on that next month, I believe, and

         15  I want to let all the Council members and the people

         16  in the audience know that there will be an entire

         17  hearing dedicated to stop and frisk. But in

         18  preparation for that hearing, on page ten you

         19  mention that 66 percent of the allegations were

         20  exonerated, of improper stop and frisk were

         21  exonerated after investigation. Of the 34 percent

         22  that were not, I believe you mentioned that most of

         23  those got instructions, what would be the typical

         24  result?

         25                 MS. SCHWARTZ: In 2006, there were 77
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          2  cases that instructions were given that fell into

          3  the umbrella category of abuse of authority that had

          4  allegations regarding stop, question and frisk. Of

          5  those, 77 people received instructions.

          6                 In 2005, there were 84 of those

          7  cases. As a result, no one who received instructions

          8  on any of those cases in 2005 or 2006 has received a

          9  new complaint from CCRB regarding stop, question and

         10  frisk.

         11                 CHAIRPERSON VALLONE: Very impressive

         12  set of instructions then, because it's a very

         13  complicated area of law. But I'm still a little

         14  confused. Seventy-seven were the amount of people

         15  who got instructions. So, let's run through this

         16  from the beginning. How many allegations were made

         17  of improper stop and frisk to begin with? And not a

         18  percentage, obviously, an amount in 2006, let's say?

         19                 MS. SCHWARTZ: The allegations that

         20  were substantiated that were provided to the

         21  advocates office, or the total amount of allegations

         22  that were at CCRB?

         23                 CHAIRPERSON VALLONE: The total

         24  amount, regardless of whether substantiated or not.

         25                 MS. SCHWARTZ: Okay, that's a CCRB
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          2  number that I don't have at my fingertips. I can get

          3  back to you with that number.

          4                 CHAIRPERSON VALLONE: Okay. And how

          5  many were turned over to you as substantiated?

          6                 MS. SCHWARTZ: I can tell you who

          7  received instructions. The exact number that were

          8  substantiated, because they may have received other

          9  discipline, they're still open in 2006. Because

         10  cases that we get, we're always a year behind, you

         11  have to, you know, the allegation may have taken

         12  place in 2005, we don't get it til 2006, so they're

         13  always in flux.

         14                 So, the exact number, I can tell you

         15  who received instructions in 2006, and there were 77

         16  cases.

         17                 CHAIRPERSON VALLONE: But not out of

         18  how many total cases?

         19                 MS. SCHWARTZ: I would want to

         20  doublecheck that.

         21                 CHAIRPERSON VALLONE: Can you give us

         22  2005?

         23                 MS. SCHWARTZ: 2005. Again, I know

         24  there are 84 individuals that received instructions

         25  regarding stop, question and frisk substantiated
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          2  allegations from CCRB. But how many other were

          3  charges and specs, I would have to get back to you.

          4                 CHAIRPERSON VALLONE: I mean, this

          5  isn't that hearing, so I don't expect you to be

          6  prepared with those numbers, but it is important, 84

          7  instructions out of 85 allegations would be, you

          8  know, a big difference than 84 out of 6,005

          9  allegations. So, we would expect that information

         10  prior to the next hearing. We're requesting that.

         11                 MS. SCHWARTZ: I mean, I know that

         12  there were -- I mean, they're not always equal to

         13  when we get them, but for example, in 2006, we

         14  received 337 substantiated allegations of police

         15  officers. So, that 77 number is a proportion of

         16  that. But it could also be in 2005 we received 366

         17  substantiated allegations. So, they don't always --

         18                 CHAIRPERSON VALLONE: Of stop and

         19  frisk or of total?

         20                 MS. SCHWARTZ: No, of total.

         21                 So, you know, they get broken down in

         22  various -- and sometimes they're numerous, someone

         23  may have a stop and frisk allegation and a

         24  discourtesy and that they didn't give their name and

         25  shield. So, allegations don't always equal the
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          2  amount of individuals who have cases. You have to be

          3  very careful, and they're not always in the same

          4  year. So, I don't want to make a misrepresentation.

          5                 CHAIRPERSON VALLONE: Okay. We'll be

          6  requesting that then of you in writing and broken

          7  out. Thank you.

          8                 I'm almost done. The Mayor's

          9  Commission on Anti-Corruption, you mentioned that

         10  there have been some areas of disagreement, which is

         11  putting it mildly. We did have a hearing of

         12  oversight of that Board, perhaps a year or so ago,

         13  and the Board Chair or head resigned in protest, due

         14  to the fact that he did not believe he could do his

         15  function properly, based on the arrangement that

         16  existed with the Police Department.

         17                 He, in fact, gave specific examples

         18  of studies that he wanted to pursue, such as

         19  overtime, to see if any false claims of overtime

         20  were occurring, and that was something that was not

         21  believed by the Police Department to be within their

         22  purview and he resigned, which is a huge statement.

         23                 So, you discussed an agreement that

         24  you've reached with this Commission. You know, an

         25  agreement is interesting when one side holds all the
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          2  cards, because they're the people in charge of all

          3  the information the other side needs to actually do

          4  its investigation. So, I need to take a serious look

          5  at this in disagreement in a bigger time frame than

          6  we have right now.

          7                 But, can you explain, first of all,

          8  why something like false overtime complaints might

          9  not fall into that purview, and how this new

         10  agreement is working?

         11                 CHIEF CAMPISI: The Commission to

         12  Combat Police Corruption has traditionally, since

         13  its inception, worked very closely with the Internal

         14  Affairs Bureau. They investigate, they monitor,

         15  receive all our data, and the cooperation between

         16  IAB and the Commission has always been very good.

         17                 There were times when --

         18                 CHAIRPERSON VALLONE: I should qualify

         19  that he always said that your cooperation has almost

         20  always been very good. It's just the system that

         21  made them come to the group that they were

         22  investigating for Cooperation every time for

         23  something he had a problem with. He was looking for

         24  subpoena power, but he always did say you were very

         25  cooperative in almost all cases.
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          2                 CHIEF CAMPISI: Again, just to

          3  reiterate, whenever there was a request to the

          4  Internal Affairs Bureau regarding Internal Affairs

          5  Bureau work, they got it. It was 100 percent. There

          6  was never a time when anything that was investigated

          7  by IAB or allegation that came in was ever denied.

          8  It's when the Commission went to look at some other

          9  areas that the Police Department felt were not

         10  within their purview, and there was disagreement,

         11  there was discord, and what happens now is that the

         12  Commission has the opportunity to present their

         13  cases to the Mayor's Office, and if in 24 hours

         14  there isn't an objection, they move forward.

         15                 CHAIRPERSON VALLONE: Do you know how

         16  many times that's happened?

         17                 CHIEF CAMPISI: That they went to the

         18  Mayor's Office? I really don't know. All I know is

         19  when they ask me for stuff, they get it.

         20                 CHAIRPERSON VALLONE: I guess I can

         21  speak to the Commission about that then.

         22                 Okay, I've got so many more

         23  questions, but there are colleagues that need

         24  questions and we need to get moving. So, I'm going

         25  to do those in writing, and you've always been
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          2  responsive when we've asked.

          3                 We've got to introduce some Council

          4  members that have showed up, Council Member

          5  DeBlasio, Garodnick, Nelson, Dickens, James,

          6  Monserrate.

          7                 I'm going to first go to Council

          8  Member Gentile. Again, I'm not Chair of Finance, you

          9  don't get a full half hour to answer your questions.

         10                 COUNCIL MEMBER GENTILE: Yes. Brief.

         11  Brief.

         12                 Thank you. Thank you, Mr. Chair.

         13  Chief Pineiro, Chief Campisi, thank you for your

         14  comprehensive testimony.

         15                 Somewhere in the testimony, Chief

         16  Campisi, you did mention the fact that the trials

         17  that are conducted by, I guess it's by the Trials,

         18  Department of Trials; is that what it's called?

         19                 CHIEF CAMPISI: The Police

         20  Department's Deputy Commissioner for Trials, yes.

         21                 COUNCIL MEMBER GENTILE: Right.

         22                 And you mentioned that it's

         23  resembling a criminal or civil trial, but you do

         24  point out that at least one difference is the

         25  standard of proof, is preponderance of the credible
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          2  evidence, as opposed to guilt beyond a reasonable

          3  doubt?

          4                 CHIEF CAMPISI: That is correct.

          5                 COUNCIL MEMBER GENTILE: Okay, and the

          6  guilt beyond a reasonable doubt is a higher

          7  standard?

          8                 CHIEF CAMPISI: That is correct.

          9                 COUNCIL MEMBER GENTILE: Now, in

         10  accord with that, are there other differences that

         11  you might see, for example? Do you consider hearsay

         12  evidence during these trials?

         13                 CHIEF CAMPISI: I will let the

         14  Department Advocate, who prosecutes these cases,

         15  answer that question, please.

         16                 MS. SCHWARTZ: Hearsay is admissible

         17  under certain circumstances.

         18                 COUNCIL MEMBER GENTILE: Okay. So,

         19  you're saying under certain circumstances. I don't

         20  want to go into all the circumstances, but is there

         21  like a nutshell?

         22                 MS. SCHWARTZ: Generally a good

         23  example is if a witness, if the Internal Affairs

         24  Bureau interviewed a witness and that witness was

         25  captured on tape, the witness is no longer
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          2  available, and we could make a good faith record to

          3  show that we could not get that witness to come in,

          4  that tape would be admissible in the trial.

          5                 That's a good example of

          6  circumstances where hearsay is allowed.

          7                 COUNCIL MEMBER GENTILE: But you would

          8  have to establish that you couldn't find that

          9  witness?

         10                 MS. SCHWARTZ: We could find the

         11  witness, the witness refused to cooperate, the

         12  witness was no longer available, you know, something

         13  like that. We can't just put it in on our own

         14  because we didn't want to take the effort to find

         15  the witness.

         16                 COUNCIL MEMBER GENTILE: Right. But it

         17  is the judge in the Administrative Trial who could

         18  use that as part of his decision? His or her

         19  decision?

         20                 MS. SCHWARTZ: Yes.

         21                 COUNCIL MEMBER GENTILE: How about

         22  then direct and circumstantial evidence, do you

         23  consider that also? Is that allowed? Obviously

         24  direct would be allowed.

         25                 MS. SCHWARTZ: Right. The same rules
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          2  of evidence that would apply in a Supreme Court

          3  trial, you know, across the street, in Centre Street

          4  apply, general rules of evidence apply.

          5                 COUNCIL MEMBER GENTILE: Except for

          6  the ones you just said, with the exceptions you just

          7  gave us.

          8                 MS. SCHWARTZ: Correct. I mean, we

          9  follow, generally while hearsay can be admissible,

         10  as far as administrative trials go, it's pretty

         11  formal. There's a courtroom, there's a bench, you

         12  know, both sides have tables.

         13                 COUNCIL MEMBER GENTILE: Right. I'm

         14  more interested in the fact, do you have to have

         15  direct evidence? Can something just be decided just

         16  on circumstantial evidence?

         17                 MS. SCHWARTZ: Something can be

         18  decided on circumstantial evidence on the same way

         19  that can be decided in a criminal trial. If it's

         20  clear and convincing, if we can prove it beyond the

         21  preponderance of the evidence, then circumstantial

         22  evidence would be admissible.

         23                 COUNCIL MEMBER GENTILE: I see.

         24                 And these trials do not take place if

         25  there is a criminal investigation or criminal matter
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          2  being tried at the time?

          3                 MS. SCHWARTZ: In most cases the

          4  Department waits until the criminal trial has been

          5  completed.

          6                 Under are and exceptional

          7  circumstances there may be at times where the

          8  Department feels it's necessary to go forward. That

          9  would be, for example, if someone is attempting to

         10  leave the Department, and they have this criminal

         11  trial pending, we would, in conjunction with the

         12  District Attorney, make the proper procedures to

         13  move forward.

         14                 We set up what we call "a wall," and

         15  the group that is investigating the criminal trial

         16  would not participate in the Department trial. We

         17  have someone else do it, and we move forward under

         18  those circumstances.

         19                 COUNCIL MEMBER GENTILE: In a

         20  situation where you wait until the criminal matter

         21  is over, you proceed whether or not the criminal

         22  trial results in a conviction?

         23                 MS. SCHWARTZ: Well, as you clearly

         24  stated, the difference is there is two different

         25  standards of proof.
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          2                 COUNCIL MEMBER GENTILE: Right.

          3                 MS. SCHWARTZ: So, the criminal trial

          4  is proved beyond a reasonable doubt. So, after, say

          5  for example the officer was found not guilty in a

          6  criminal trial, it still requires an analysis by the

          7  Department advocate. Many a times it's just the

          8  burden of proof could not be met. Other times, while

          9  the officer may not have criminal misconduct, they

         10  have clearly committed administrative misconduct, so

         11  we would proceed on on that. So, it requires a

         12  case-by-case analysis.

         13                 COUNCIL MEMBER GENTILE: Now, how do

         14  the Advocate's Office of the Police Department deal

         15  with the evidence that was presented, or that was on

         16  the record in the criminal trial? Can you use that

         17  evidence?

         18                 MS. SCHWARTZ: It depends on the

         19  circumstances. When the respondent is found not

         20  guilty, the charges in the record are sealed. We

         21  then go to the court and petition in an unsealing

         22  order to get that evidence. Because it's obviously

         23  very helpful to know what we're sent in the criminal

         24  trial, to have the records of that to get the

         25  evidence. Sometimes we are able to get it, other
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          2  times judges deny us. We still will, if we feel it

          3  is the case and it's strong and we can prevail, we

          4  will take the case forward. We have our own personal

          5  files, if the case is done by someone in the Police

          6  Department, we have all those police reports,

          7  because that is our property. So, you know, it's a

          8  case-by-case analysis.

          9                 COUNCIL MEMBER GENTILE: But you would

         10  have to develop the evidence. You can't just hand a

         11  transcript of the criminal trial.

         12                 MS. SCHWARTZ: Oh, no.

         13                 COUNCIL MEMBER GENTILE: You would

         14  have to develop the evidence?

         15                 MS. SCHWARTZ: The respondent is still

         16  entitled to an Administrative hearing.  They get a

         17  new, it's a new procedure, we have to present the

         18  evidence, questions have to be proffered to

         19  witnesses, they have to be answered, evidence needs

         20  to be put in, in the same way that it would in any

         21  other trial.

         22                 COUNCIL MEMBER GENTILE: And in the

         23  case where you have an unsubstantiated finding, what

         24  happens with that finding in regard to a police

         25  officer's personnel file, if it's an unsubstantiated
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          2  finding? Is it expunged from the file? I mentioned

          3  CPI, is that a personnel file? Is that something

          4  that with unsubstantiated findings? Just tell me how

          5  that works.

          6                 MS. SCHWARTZ: I believe that's

          7  probably Chief Pineiro's.

          8                 CHIEF PINEIRO: Are you talking about

          9  civilian complaints?

         10                 COUNCIL MEMBER GENTILE: No. Well,

         11  let's talk about both.

         12                 CHIEF PINEIRO: Well, I mean, if it's

         13  charges and specifications, obviously it goes into

         14  the CPI. But then there's an indication in there

         15  that the charges were dismissed or found not guilty.

         16  Because I mean the bottom line is there may be a

         17  variety of reasons why the individual may be found

         18  not guilty in the trial room. Like she alluded to

         19  before, an individual might have been found not

         20  guilty in the trial room because, you know,

         21  complainant didn't show up, or there was some issue

         22  with the evidence. I mean, there is an indication

         23  that the man was found not guilty and it's in there.

         24                 The disposition of the charges are

         25  always going to be found --
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          2                 COUNCIL MEMBER GENTILE: Will always

          3  be in the personnel file.

          4                 CHIEF PINEIRO: It's there, yes.

          5                 COUNCIL MEMBER GENTILE: And how can

          6  an officer, would an officer have to respond to a

          7  question in the future that he or she was a subject

          8  of either departmental charges or a trial? If it was

          9  unsubstantiated or found not guilty.

         10                 CHIEF PINEIRO: Well, I think we're

         11  mixing things. You know, the Department trial, it's

         12  a guilty or not guilty finding.

         13                 COUNCIL MEMBER GENTILE: Right.

         14                 CHIEF PINEIRO: Substantiated. A

         15  substantiated deals with either a CCRB investigation

         16  or an IAB investigation. Many of those

         17  investigations will not be probably found in CPI, I

         18  would assume, because there's no -- it's

         19  unsubstantiated. And the same thing with CCRB. I

         20  think we talked before about the CCRB database where

         21  they don't find --

         22                 CHIEF CAMPISI: Different dispositions

         23  have different records. If someone received charges

         24  and specifications and were found not guilty at

         25  trial, their central personnel index would indicate
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          2  the charges, what they were for and there would be

          3  an indication that says not guilty at trial. If a

          4  case was unsubstantiated by Internal Affairs, that

          5  would be there as well. If it was substantiated, or

          6  partially substantiated, or unsubstantiated, that

          7  would be on the individual's record.

          8                 To answer your other question. If

          9  someone came before myself or anyone here looking

         10  for a position within the Police Department, that

         11  would be known to us that they had this allegation,

         12  that it went unsubstantiated, and they would be

         13  asked questions relative to that to explain what

         14  their actions were, and that would be used in

         15  consideration, whether we were going to appoint,

         16  promote or hire that individual.

         17                 COUNCIL MEMBER GENTILE: I see. Okay.

         18                 Thank you very much. Thank you, Mr.

         19  Chair.

         20                 CHAIRPERSON VALLONE: I know it's a

         21  very important topic. Thank you for keeping it very

         22  short. We'll follow up on anything you need us to,

         23  because that's very important, what happens to a

         24  complaint, an unsubstantiated complaint against an

         25  officer.
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          2                 Council Member James.

          3                 COUNCIL MEMBER JAMES: Thank you.

          4                 I just want to make sure that I

          5  understand the process. Civilian complaints are

          6  filed with CCRB, obviously, and then tried by the

          7  Department of Advocates?

          8                 CHIEF CAMPISI: Yes, Ma'am.

          9                 COUNCIL MEMBER JAMES: IAB cases are

         10  either referred to the District Attorney of the

         11  appropriate jurisdiction, and/or the US Attorney,

         12  and/or sometimes adjudicated internally, correct?

         13                 CHIEF CAMPISI: That's correct, yes.

         14                 COUNCIL MEMBER JAMES: And often times

         15  I have, based on your testimony, complaints that are

         16  received by CCRB, depending upon the serious nature

         17  of the complaint, in some cases are referred to IAB,

         18  yes?

         19                 CHIEF CAMPISI: Yes, Ma'am.

         20                 COUNCIL MEMBER JAMES: How many cases

         21  have been referred to IAB in the last, in 2006?

         22                 CHIEF CAMPISI: From CCRB?

         23                 COUNCIL MEMBER JAMES: Correct.

         24                 CHIEF CAMPISI: A very large number

         25  because if you look at CCRB, they handle four types
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          2  of allegations, force, abuse of authority,

          3  discourtesy and offensive language.

          4                 If a complaint goes to CCRB that

          5  doesn't fall into one of those four categories, the

          6  Civilian Complaint Review Board sends that to the

          7  Internal Affairs Bureau. They send it over. We

          8  assess it, make a determination. If it's corruption

          9  or serious misconduct, I would keep it. If it's

         10  misconduct but not corruption or serious, it would

         11  go to a borough. Or if it was something that was,

         12  you know, less serious, then it would go to the

         13  commanding officer, him or herself.

         14                 So, there are many, many cases that

         15  are sent from CCRB to the Police Department, because

         16  they don't fit into CCRB's purview of force, abuse

         17  of authority, discourtesy of offensive language. I

         18  really wouldn't have those numbers, but I can get

         19  them for you.

         20                 COUNCIL MEMBER JAMES: Could you get

         21  them for me, please?

         22                 CHIEF CAMPISI: It would be a very

         23  large number.

         24                 COUNCIL MEMBER JAMES: Okay. And let

         25  me ask you this question: In 2005, according to your
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          2  testimony, in 2006, in 2005, of the 83 percent which

          3  have been closed, nine percent were substantiated

          4  and 14 were partially substantiated. I understand in

          5  IAB you have three categories of cases - corruption,

          6  minor violations and cases which are forwarded to

          7  the local investigation unit and C cases.

          8                 CHIEF CAMPISI: C cases. Those are all

          9  C cases that I spoke about, Ma'am.

         10                 COUNCIL MEMBER JAMES: Okay. So, all

         11  of the cases that were substantiated and are

         12  partially substantiated were C cases?

         13                 CHIEF CAMPISI: Yes, Ma'am.

         14                 COUNCIL MEMBER JAMES: And can you

         15  tell me the level of discipline for those cases?

         16                 CHIEF CAMPISI: That's the similar

         17  question that the Chair has asked. We'll try to

         18  provide that for you.

         19                 COUNCIL MEMBER JAMES: Thank you.

         20                 And how does your numbers, your

         21  number of substantiated cases compare to that of

         22  CCRB?

         23                 CHIEF CAMPISI: Well, I think when

         24  CCRB gets an opportunity they'll be able to present

         25  it. But I think our level is a little higher. Our

                                                            102

          1  COMMITTEES ON PUBLIC SAFETY AND CIVIL RIGHTS

          2  number of substantiation is a little higher.

          3                 COUNCIL MEMBER JAMES: Could that be

          4  based on the prior question that the investigators

          5  apparently have misinterpreted the law?

          6                 CHIEF CAMPISI: Well, if CCRB sends a

          7  case over substantiated, and, again, you'll have to

          8  ask them, I think they're counting that as a

          9  substantiated case. So, even if it's our opinion

         10  that they misinterpreted, it would still come over

         11  as substantiated. But that's the question that they

         12  would probably clarify better than I.

         13                 COUNCIL MEMBER JAMES: I understand.

         14  And could I just ask a general question? What are

         15  the qualifications for an investigator for CC --

         16                 CHIEF CAMPISI: For CCRB?

         17                 COUNCIL MEMBER JAMES: Yes.

         18                 CHIEF CAMPISI: Again, I would rather

         19  defer that question to them. They would know better

         20  than I their qualifications and what they're looking

         21  for in the hiring.

         22                 COUNCIL MEMBER JAMES: And you talked

         23  a little bit about an internal Compstat.

         24                 CHIEF CAMPISI: Yes, Ma'am.

         25                 COUNCIL MEMBER JAMES: The question
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          2  is, do you review stats for police officers in

          3  general, be they specialized unit and officers,

          4  patrol uniform officers, who tend to get cases

          5  either DP'd in the District Attorney's, and/or cases

          6  that are dismissed as a result of the violation for

          7  the Fourth Amendment, Fifth Amendment, or so? And/or

          8  cases where officers routinely use cases such as

          9  disorderly conduct, obstruction of governmental

         10  administration, resisting arrest or trespass.

         11                 CHIEF CAMPISI: We'll take any

         12  complaint from anybody, regarding a wide variety of

         13  allegations.

         14                 When we're doing our CompStat,

         15  besides looking at a specific command, besides

         16  looking at a specific area, maybe a borough, we do

         17  look at individual officers.

         18                 Part of our CompStat process, our

         19  hearing process, is to see officers who are on

         20  monitoring lists, people who have been put on

         21  monitoring lists by Chief Pineiro. Cases that have

         22  been dismissed by the District Attorney does not

         23  necessarily mean that we are accepting that find. As

         24  Commissioner Schwartz said, we will go forward

         25  administratively, if we can.
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          2                 But we look at a wide variety of

          3  things. Again, individual. We look at patterns and

          4  trends, we look to see, and one of the purposes of

          5  having steering and bringing in so many people is to

          6  see, maybe a trend is establishing in one part of

          7  the City that is also evident in another part of the

          8  City.

          9                 When I talked about my proactive

         10  measures, integrity tests, edits, awares, we don't

         11  just do that on a specific precinct. If we see a

         12  trend, for argument's sake, in one part of the City

         13  developing, we will take our integrity tests and do

         14  them to other parts of the City, just to see that

         15  that trend is not pervasive throughout the

         16  Department.

         17                 So, to try to answer your question,

         18  yes, we try to look at a wide variety of factors. We

         19  try to look at individuals, we look at records, we

         20  look at commands, we look at histories of commands,

         21  we look at very many things. Because, again, we're

         22  trying to find a pattern, find a trend, we want to

         23  find the officer before they commit problems. And if

         24  we identify someone, all of our resources, whether

         25  it's an integrity test, whether it's an edit
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          2  operation, will be used to try to, you know, let's

          3  find that officer, let's get him, let's get the

          4  evidence efficient. Our first choice is always to

          5  take a case criminal, if there is a criminal

          6  component, absent that, then we go to Department

          7  advocate.

          8                 COUNCIL MEMBER JAMES: Do you ever

          9  refer cases or work in cooperation with The Legal

         10  Aid Society?

         11                 CHIEF CAMPISI: Legal Aid can, you

         12  know, file complaints with us just like anybody

         13  else. Yes, Ma'am.

         14                 COUNCIL MEMBER JAMES: So, if, in

         15  fact, The Legal Aid Society determines that a

         16  certain police officer has a disproportionate number

         17  of gun arrests, they have --

         18                 CHIEF CAMPISI: Yes, Ma'am.

         19                 COUNCIL MEMBER JAMES: Have they ever

         20  referred any cases like similar?

         21                 CHIEF CAMPISI: To memory I really

         22  can't say, but they are more than welcome to. We

         23  take complaints from anyone.

         24                 COUNCIL MEMBER JAMES: And the

         25  question with regards to hair testing, which is
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          2  rather interesting.

          3                 CHIEF CAMPISI: Yes, Ma'am.

          4                 COUNCIL MEMBER JAMES: You talked a

          5  little bit about there was a recent decision --

          6  excuse me. On page seven of your testimony, where

          7  hair samples continue to be used for entry into the

          8  Department and also used for probation testing, but

          9  apparently you're prohibited from using hair testing

         10  based on a Supreme Court case.

         11                 CHIEF CAMPISI: What happened, Ma'am,

         12  is we have been using urine analysis for quite some

         13  time, and urine analysis is very good, very

         14  accurate. What we find is that hair analysis is more

         15  accurate and it actually has a longer window of

         16  opportunity for us to look at. So, what recently has

         17  happened is we have instituted hair testing for our

         18  random program, and at that point the unions have

         19  said that their contention is that it's a condition

         20  of collective bargaining, and they have gone to the

         21  Board of Collective Bargaining, the Board has issued

         22  a rule saying that yes, it is. We don't agree with

         23  that. We disagree with that. We believe that hair

         24  testing is the best available technology out there.

         25  We're currently in court trying to get that decision
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          2  reviewed and we're hoping that we could continue to

          3  use hair testing in the future.

          4                 COUNCIL MEMBER JAMES: And hair

          5  testing is used to determine whether or not someone

          6  is abusing drugs and/or alcohol? Or just drugs?

          7                 CHIEF CAMPISI: Just drugs. And

          8  depending upon the length of the hair, it gives us

          9  the historical window of someone's use of illegal

         10  substances.

         11                 COUNCIL MEMBER JAMES: And in the past

         12  when using hair testing, how many officers were

         13  found to have had an abuse problem?

         14                 CHIEF CAMPISI: Again, without giving

         15  you exact numbers, but I could tell you that the

         16  numbers have gone down. There was a time -- I can

         17  give you almost recent numbers.

         18                 In 2006, we've had 27 members of our

         19  Department, that's not just police officers, I want

         20  to make that clear. It could be a police officer, it

         21  could be a civilian member, a tow truck driver, a

         22  traffic enforcement agent, a school safety agent, a

         23  school crossing guard, any member of our Department,

         24  we've had 27 members fail a drug screening test, all

         25  of our drug screening tests, whether it's random,
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          2  entry level or for cause, in 2006.

          3                 COUNCIL MEMBER JAMES: And the

          4  consequences of that are what?

          5                 CHIEF CAMPISI: Is termination, Ma'am.

          6                 COUNCIL MEMBER JAMES: Termination?

          7                 CHIEF CAMPISI: Yes, Ma'am.

          8                 COUNCIL MEMBER JAMES: Not counseling?

          9                 CHIEF CAMPISI: No, Ma'am. We offer no

         10  counseling. We offer no rehabilitation, we offer no

         11  second chance. If you do drugs, we feel that that's

         12  a zero tolerance, and we don't believe you can be a

         13  police officer and member of our Department after

         14  that, and we will vigorously prosecute that case.

         15                 COUNCIL MEMBER JAMES: And my last --

         16                 CHAIRPERSON VALLONE: Council Member,

         17  I'm going to have to ask you to finish.

         18                 COUNCIL MEMBER JAMES: Yes.

         19                 CHAIRPERSON VALLONE: I just want to

         20  make an announcement to everybody, the Mayor's

         21  Commission on Corruption needs to leave by 1:00, so

         22  we need to get our questioning done so they can get

         23  on there, because they have some very interesting

         24  testimony. So, thank you for keeping the questions

         25  short.
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          2                 COUNCIL MEMBER JAMES: And my last

          3  point and question -- well, two points, is the

          4  following: I see on page 12 you talked about OATH.

          5  You are precluded from using OATH and there was

          6  reference to a local law. If I could get that local

          7  law which precludes the use of cases being

          8  adjudicated by OATH, the Office of Administrative

          9  Trials and Hearings.

         10                 And lastly, do you have any thoughts

         11  on other jurisdictions? You know Big Brother is all

         12  around the country. We're using more video cameras.

         13                 CHIEF CAMPISI: Yes, Ma'am.

         14                 COUNCIL MEMBER JAMES: In some

         15  jurisdictions the Police Departments have video

         16  cameras mounted in their patrol cars, specialized

         17  unit and otherwise; any thoughts on mounting video

         18  cameras in patrol cars?

         19                 CHIEF CAMPISI: We have video cameras

         20  in some of our patrol cars. It's a pilot project

         21  that we're looking at, and it appears to be working

         22  well for us.

         23                 COUNCIL MEMBER JAMES: Any possibility

         24  of expanding that?

         25                 CHIEF CAMPISI: I'm sure there will
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          2  be, but, again, it's something we're currently

          3  working on.

          4                 COUNCIL MEMBER JAMES: Thank you.

          5                 Thank you, Mr. Chair.

          6                 CHIEF CAMPISI: Thank you.

          7                 CHAIRPERSON VALLONE: Thank you,

          8  Council Member.

          9                 Council Member DeBlasio, we apologize

         10  for not getting to you first. There was a

         11  communication mix-up.

         12                 COUNCIL MEMBER DeBLASIO: No problem.

         13  Thank you to both Chairs. And thank you, Chief

         14  Campisi, and everyone from the Police Department.

         15                 I'll be very brief.

         16                 I have talked to a number of people

         17  in the last few weeks who have had involvement with

         18  the CCRB and who have been careful observers of the

         19  CCRB, and I think there is a lot of concern. I don't

         20  think it's concern just generated by recent events.

         21  I think there is concern about the level of faith

         22  the public may have in the CCRB as a place to go to

         23  have problems addressed. That is not for a moment to

         24  say there is not a lot of good work going on there,

         25  and I respect the members of the Board very much.
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          2  But I want to first ask very quickly about the

          3  testimony, page 14, where you point out the amount

          4  of time it's taking for cases to be adjudicated.

          5                 I am concerned, I am a big believer

          6  in the concept of justice delayed is justice denied,

          7  and I am concerned that if we're at 250 days last

          8  year, as the amount of time that it took to

          9  adjudicate a case, that does not send a positive

         10  message to the community they can get their concerns

         11  heard at the CCRB.

         12                 I'm assuming, by the way, that's 250

         13  days from the filing of the case until the final

         14  resolution. Could you clarify that? And could you

         15  respond to the question of, isn't 250 days still

         16  problematic in terms of showing people a quick

         17  response to their concerns?

         18                 MS. SCHWARTZ: Well, first let me say

         19  that it is a huge -- I mean, if you look, within

         20  four years we've taken 200 days off that. So, it's a

         21  completely positive step to move the cases quicker.

         22  And it's also an average, because most cases get

         23  done much quicker than that.

         24                 Right now we don't have many old

         25  cases, because many cases go through quicker, but
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          2  sometimes when a case goes to trial, there is a

          3  usual trial process, and that is what adds on on the

          4  end. There is a discovery process, there is a trial,

          5  there is a time for the administrative judge to

          6  write a decision. The cases that go to trial expand

          7  that window.

          8                 But cases that are done on the other

          9  end that officers take please to, they move quicker.

         10  So, the 256 days is a reflection of the whole

         11  complete process. And anything that can move it

         12  quicker is always better. We're always looking at

         13  ways -- we're looking to increase our staff. More

         14  people are professionalizing staff, as you can see.

         15  In 2001 in the Advocate's Office there are 17

         16  civilians, the rest were uniformed. Now we have

         17  primarily a civilian staff, I have two uniformed

         18  attorneys who primarily do administrative functions.

         19  So, having lawyers that are prosecutors, lawyers

         20  that are prior defense attorneys, can do the

         21  analysis much quicker and do those cases quicker.

         22                 So, we are constantly looking to

         23  obviously move them quicker. But at the same time be

         24  fair to give them the attention that they deserve.

         25                 COUNCIL MEMBER DeBLASIO: I would just
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          2  say, I appreciate your answer and I appreciate there

          3  has been progress.

          4                 I do think there is a real concern

          5  and problem here. This is not the court system. The

          6  CCRB is still a relatively new institution. I think

          7  people are still trying to figure out what it really

          8  means. Historically speaking I think there has been

          9  differences in each Administration's approach to it,

         10  clearly, and that's part of the problem, in effect.

         11  So, I just would say I think that's a problem that

         12  needs to be addressed. I'm thrilled the Mayor is

         13  putting more resources in. I think that's a problem

         14  that needs to be addressed.

         15                 Second, I wanted to ask about

         16  something I've heard, and I think it's a common

         17  sense concern, and I certainly think it's a concern

         18  that must be felt by many police officers.

         19                 No one in the City is going to say

         20  there is a system of quotas, no one is going to say

         21  that there is pressure to reach numerical goals, at

         22  the precinct level. By the way, I'm the first one in

         23  the world to say I love CompStat and what it's

         24  achieved for safety in our neighborhoods, but I also

         25  understand numerical measures create certain
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          2  pressures, and some of that ends up being very

          3  productive, and some of that may be received the

          4  wrong way at the local level and may need people to

          5  feel pressured to take action for action sake.

          6                 I'd be interested in any response to

          7  the concern that numerical measures are pushing

          8  officers to take action which may in fact be

          9  increasing the number of complaints to the CCRB.

         10                 CHIEF CAMPISI: The New York City

         11  Police Department, by nature of our business,

         12  policing in general, is one where we're interacting

         13  with the public and sometimes on a negative basis.

         14  We're the ones who give out summonses, we're the

         15  ones who make arrests, we're the ones who respond

         16  when people are at their worst, when there is

         17  illness in their family, when there is a vehicle

         18  accident.

         19                 If someone is taking the enforcement

         20  action and the action is absolutely warranted

         21  because it's legally justified, it's ethically,

         22  morally correct, sometimes people do not like to be

         23  arrested, sometimes people don't like to receive

         24  summonses, and of course, I'm being very broad with

         25  that. So, of course, you're going to get complaints
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          2  when there is more citizen contacts, when there are

          3  more arrests, when there are more summonses, people

          4  are going to complain about it.

          5                 COUNCIL MEMBER DeBLASIO: I guess I'm

          6  saying, and I'll be as honest as I can be, and I

          7  hope that the two chairs will respect the way I'm

          8  phrasing this, I don't expect a fully detailed

          9  specific answer to this question, because the

         10  question of quotas has been out there for a long,

         11  long time in the City.

         12                 I am saying, all of us, in every one

         13  of our communities, seize interesting things that

         14  lead us to feel like maybe there are some quotas in

         15  terms of, you know, the most obvious thing in the

         16  world, parking tickets, but certainly beyond that,

         17  in the numerical system of CompStat that maybe there

         18  are some pressures to achieve certain things and

         19  show certain numerical results. I'm asking you, is

         20  it possible, not do people like to be arrested, I

         21  agree no one likes to be arrested, I'm saying is it

         22  possible that well-intentioned policies, such as

         23  CompStat, and the focus on numerical measures, have

         24  been translated down at the local level, local

         25  commanders, in a way that puts pressure on officers
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          2  to take action for action sake to create numerical

          3  progress, and that that in fact has led to more

          4  cases that end up at the CCRB, because officers are

          5  feeling a pressure to produce.

          6                 CHIEF CAMPISI: The question is

          7  impossible to answer. If we're demanding that our

          8  officers perform their duties, just like any good

          9  manager, we have an obligation that officers do

         10  their job efficiently and effectively. There is no

         11  way to make that determination. I mean, it's a

         12  theory, but there's no way to make that

         13  determination. However, if we expect officers to

         14  perform their duties, and we're supervising them and

         15  we're encouraging them to do their job efficiently,

         16  you know, that's a result of good management.

         17                 If people are receiving summonses,

         18  I'm sure there are complaints coming from people

         19  receiving summonses.

         20                 COUNCIL MEMBER DeBLASIO: Okay, last

         21  question. Again, on page 14 of your testimony, Chief

         22  Campisi, the point you say here that the CCRB makes

         23  policy recommendations to the Police Department, I

         24  think there is different visions around that, and it

         25  would seem to me that it would be very healthy for
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          2  the entity that spends so much time looking at the

          3  interaction between the police and citizen and

          4  police and community, to play an active role in

          5  taking that information and suggesting where we need

          6  to go with that, and what changes we might want to

          7  make in our policies and our approaches.

          8                 It seems that you're saying here that

          9  in the eyes of the Police Department that's a

         10  perfectly valid role for the CCRB to play; is that

         11  correct?

         12                 CHIEF CAMPISI: That's correct. We

         13  encourage them to make suggestions, they see

         14  patterns, they see trends, they see things

         15  developing, and any information they can give us

         16  that can help us do our job better we look at very

         17  seriously, and if warranted we enact, yes.

         18                 COUNCIL MEMBER DeBLASIO: Thank you

         19  very much.

         20                 Thank you to both Chairs.

         21                 CHAIRPERSON VALLONE: Council Member

         22  Monserrate.

         23                 COUNCIL MEMBER MONSERRATE: Mr. Chair,

         24  both Chairs of the respective Committees, welcome to

         25  the members of the Department, a special hello to
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          2  Inspector Luciano, I had the privilege of working

          3  under when I was a patrol officer.

          4                 I have a few questions really

          5  following up on my colleague's questions, Council

          6  Member DeBlasio, from Brooklyn, regarding summonses,

          7  quotas and arrests. I am of the opinion that

          8  summonses, quotas and arrests are very much a part

          9  of the Department, based on my own personal

         10  experience. So, some folks have problems calling it

         11  a quota or a goal, an average, whatever way you want

         12  to term it. But, I also had the opportunity to

         13  continue to speak to many police officers who are on

         14  patrol, who are in under-cover assignments, and they

         15  have told me personally about being in specialized

         16  units and being told about a certain number of 250s

         17  that they have to file per activity report, and

         18  police officers the same summonses and arrests. And

         19  it's interesting to me, I'm giving you for the

         20  record conversations with about 25 police officers

         21  on active duty right now in the Department within

         22  the last four to five weeks.

         23                 And it's interesting to me that at a

         24  time when the City of New York, and the Department

         25  rightfully so takes credit for tremendous reductions
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          2  in crime and safety in our City, that we will

          3  continue to be pushing our police officers to

          4  produce, "produce." So, that was my statement, now

          5  I'm going to ask you the question. I really don't

          6  need a response, because I don't think that it would

          7  benefit any of us to enter into this debate at this

          8  moment.

          9                 I think what my colleagues question

         10  is, is do we see a correlation between civilian

         11  complaints and arrests, inappropriate stops by the

         12  Department, and summonses, and perhaps the nexus

         13  that this very hard push for productivity in the

         14  Department is fueling some of that.

         15                 I would guess the best way to

         16  determine that, and probably very much available to

         17  you and your data, is that how many civilian

         18  complaints have been received for individuals who

         19  believe that they were summonsed inappropriately, or

         20  arrested inappropriately, or inappropriately

         21  stopped, questioned or frisked?

         22                 So, if you have those numbers, which

         23  you probably do, can you provide that to the

         24  Committee?

         25                 CHIEF CAMPISI: I would think that
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          2  those numbers are probably provided better by the

          3  Civilian Complaint Review Board itself.

          4                 And to try to answer the question,

          5  when you have contact with the public especially the

          6  contact where the person was arrested or summonsed

          7  or stopped, that would more than likely generate a

          8  civilian complaint and one way you just had a less

          9  confrontational contact with the public. I mean, it

         10  goes without saying.

         11                 MS. SCHWARTZ: I've actually been

         12  holding my breath. But I think that Chief Campisi

         13  had said this earlier in the testimony, to say that

         14  regarding to quotas you're ignoring the fact that

         15  CCRB has made a concerted effort to get the word out

         16  there to reach the public, there is access to 3-1-1,

         17  there is access to the Internet, they go to

         18  different precincts. They are working very hard to

         19  get access to their board, to their facilities. So,

         20  those are a lot of the reasons why there is an

         21  increase in the complaint and I think you need to

         22  take that into consideration, when you look at the

         23  number of complaints, and then when you look and

         24  they'll give you their numbers, the numbers that

         25  they could substantiate it have not really
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          2  increased, but the access to them has increased

          3  because they're working at different ways to get the

          4  public to know where they are and to make the

          5  contact.

          6                 COUNCIL MEMBER MONSERRATE: Right.

          7  Some would argue the direct opposite. In fact, some

          8  would argue that the reason that so many people do

          9  not make CCRBs is because there is such a very low

         10  substantiating rate by the CCRB.

         11                 So, I'm saying that what you're

         12  presenting has been argued against already by many

         13  of the advocates that have approached us. In

         14  particular, I'm trying to see if you have an answer

         15  to the question.

         16                 CHAIRPERSON VALLONE: Council member,

         17  you're going to have to end it up now. We've got to

         18  get to the next witnesses. I'm sorry about that.

         19                 COUNCIL MEMBER MONSERRATE: Right.

         20  Well, I still would like to make the last requests

         21  for a response to this question. How many of those

         22  do you know of, Madam, how many of these CCRBs were

         23  as a result of someone who believed they were

         24  inappropriately arrested, summonsed or stopped?

         25                 MS. SCHWARTZ: You're asking for all
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          2  different kinds of numbers. I'm not sure if you're

          3  asking for allegations that went to CCRB. They would

          4  have those numbers. If you're asking for in 2006 how

          5  many stop, question and frisk allegations were

          6  substantiated by CCRB --

          7                 COUNCIL MEMBER MONSERRATE: No. I'm

          8  asking how many were made, not substantiated.

          9                 MS. SCHWARTZ: That's a CCRB question.

         10  I only get substantiated allegations. You're going

         11  to have to ask them that question.

         12                 COUNCIL MEMBER MONSERRATE: So the

         13  Department doesn't know when there's a complaint

         14  made against an officer?

         15                 Your testimony here today, because

         16  the Chief said, you know, that's a better question

         17  to be asked of CCRB. But I'm asking the Department,

         18  when a complaint is made to CCRB against the police

         19  officer, you --

         20                 CHAIRPERSON VALLONE: You know what?

         21  I'm not allowing any more answers to be given.

         22  Please provide this information to the Committee

         23  Council Member Monserrate is requesting.

         24                 Council Member Nelson, you have 30

         25  seconds for a final statement and then we've got to
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          2  move on.

          3                 COUNCIL MEMBER NELSON: Thirty-two.

          4  Okay, thank you, Mr. Chair.

          5                 I just wanted to be on record for one

          6  thing, when the resignation word was used last time,

          7  I didn't have a chance to really publicly

          8  disassociate myself from that word. And by the way,

          9  that kind of talk just may have lead to a reported

         10  hit on the PC. I think it's ridiculous. I think it's

         11  absurd. I think that if a politician breaks the law

         12  perhaps we should get rid of the Governor or the

         13  Mayor or the Speaker. Anyway, it is ironic, as well

         14  as irresponsible, since he has and has done a

         15  stellar job as PC, as the vast, vast majority of the

         16  police, and I think we have to look at that in its

         17  proper context. Thank you, Mr. Chair.

         18                 CHAIRPERSON VALLONE: Thank you, Mr.

         19  Chair. I think it's a fitting closing statement. I'd

         20  like to say great things about the work that you do,

         21  but I don't have the time. So, thank you for your

         22  testimony. We will be following up on the questions

         23  that many Council members asked for information, and

         24  maybe we'll see some of you again at the stop and

         25  frisk hearing next month.
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          2                 Thank you, all.

          3                 Again, the Mayor's Commission has to

          4  leave at 1:00, so let's call on Mike Armstrong, the

          5  Chair of the Commission, and Marnie Blit, the

          6  Executive Director.

          7                 Thank you both for testifying today.

          8  I know you have a flight that's very soon. And we

          9  did everything we can to try to keep it short, but

         10  as you say, it's a very important comprehensive

         11  topic. So, thank you for coming down today. Please

         12  give us your statement.

         13                 MR. ARMSTRONG: Chairman Vallone,

         14  Chairman Seabrook, I thank you for having me here. I

         15  think that in the light, perhaps in the shortness of

         16  time, Chairman Vallone raised some questions that

         17  are particularly in our area of knowledge and

         18  expertise. And you have the statement and perhaps

         19  what I presume to do, if it's all right with you, is

         20  answer the question of Chairman Vallone directed to

         21  Chief Campisi with respect to our procedures first,

         22  and then if there is time, I'll read my statement,

         23  but you have it and you can read it.

         24                 Obviously there was a difference of

         25  opinion that existed when I came aboard back in the
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          2  summer of'05, and it existed in one of the two areas

          3  that this, our Commission, functions in. One is the

          4  ongoing area where we work with IAB and try and

          5  supervise and monitoring the proceedings of IAB, and

          6  that, as Chief Campisi has testified, and as others

          7  have said, and as my predecessor Mark Palmer had

          8  said when he testified here, has gone very smoothly.

          9  That Chief Campisi has been very cooperative and I

         10  think that that portion of it, there really hasn't

         11  been any difference of opinion at all.

         12                 The second area is the area of

         13  projects that our Commission might want to take on

         14  from time to time where we would look into, as a

         15  monitor, where we would look into various aspects of

         16  the Department that we think might be either leading

         17  to corruption or a corruption hazard or whatever.

         18                 We felt that both the Mollen

         19  Commission, and the Executive Order 18, which gave

         20  us birth, clearly stated that it was our job to look

         21  into any area that we felt was a corruption hazard

         22  or that might lead to corruption and to analyze it

         23  within our ability to do so, because we do not have

         24  an investigative staff, we do not have the ability

         25  to investigate as stuff, we have a budget that
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          2  provides for at most perhaps a half a dozen

          3  attorneys, so that that monitoring function on

          4  projects was something that was part of the

          5  Commission's, obviously part of the Commission's

          6  duties.

          7                 Now, the difference of opinion arose

          8  because the Department felt that the Commission

          9  should devote its attention much more to the helping

         10  out with IAB and that the projects would be more

         11  limited than some of the people on the Commission

         12  did, feeling that they intruded upon the

         13  administrative work of the Department. Clearly we

         14  don't have the right to go in and look at every

         15  little phase of the administration of the

         16  Department, and where that line was was a matter of

         17  a difference of opinion. And we decided when I came

         18  aboard, as I say, the summer of '05, that we had to

         19  settle this question before we could go forward with

         20  the project that we had (a) envisaged at that time,

         21  or that we might want to look at future projects.

         22  And so we set out on that process, and it was a long

         23  process.

         24                 It began with conversations between

         25  the Police Commissioner and me. We sat down and had
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          2  frank conversations back and forth about our views

          3  and how they differed, and where they didn't differ,

          4  and it moved on from there to a long process

          5  involving the Commissioners, involving the personnel

          6  in the Police Department, involving, and ultimately

          7  involving the Mayor's people and ultimately

          8  involving the Mayor himself. And it ended where the

          9  Commissioners had meetings with the Mayor and we

         10  came to an agreement which the Police Commissioner

         11  agrees to, which we agree to and which the Mayor

         12  agrees to, which established state protocol which I

         13  think will solve the problem. That it involves our

         14  decision. We have the right to make a decision as to

         15  an area that we think is an appropriate area for us

         16  to examine as auditors.

         17                 Secondly, being a Mayoral commission,

         18  we have to check that with the Mayor and we do so,

         19  and we tell the Mayor and he has -- it makes it

         20  sound dramatic to say has 24 hours, but that's what

         21  it is. He has a day to let us know, that, hey, wait

         22  a minute, you're not supposed to go into that, I

         23  don't agree with that.

         24                 If he doesn't do that, then we can go

         25  forward with the project as how ever as we see fit,
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          2  and we have the personal assurance of both the

          3  Police Commissioner and the Mayor that there will be

          4  no problems with our getting documents or

          5  information from the Department with respect to any

          6  such project.

          7                 CHAIRPERSON VALLONE: Let me jump in

          8  since you're answering my questions, I might as well

          9  come up with a few more.

         10                 MR. ARMSTRONG: Sure.

         11                 CHAIRPERSON VALLONE: Now, how long

         12  have you been on board as Chair?

         13                 MR. ARMSTRONG: Since the summer of

         14  '05.

         15                 CHAIRPERSON VALLONE: Have you had to

         16  use this process?

         17                 MR. ARMSTRONG: We just came to the

         18  agreement, well, a few months ago, and the problem

         19  is during that period of time, the staff that we had

         20  on board atrophied because of the fact that we

         21  really didn't have enough, we didn't have the

         22  projects to go forward with because we said, no, we

         23  don't want to go into projects until we have the

         24  jurisdictional question settled. And, so, the staff,

         25  they had other things to do, and we had dwindled
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          2  down to the point where we only had one person left

          3  on the staff, and that's Ms. Blit, who was the

          4  Executive Director.

          5                 CHAIRPERSON VALLONE: You came on

          6  board when? I'm sorry, summer of '05?

          7                 MR. ARMSTRONG: Summer of '05.

          8                 CHAIRPERSON VALLONE: So, from then

          9  until a few months ago your Board was unable to

         10  function?

         11                 MR. ARMSTRONG: Well, no. We're not

         12  unable to function. The testimony will lay out the

         13  things that we've been doing. But the things that

         14  we've been doing have been the ongoing things that

         15  Chief Campisi talked about, going to Steering

         16  Committee meetings, going to meetings that the

         17  Commissioner, with the Commissioner on presentations

         18  of major corruption problems, monitoring cases as

         19  they come across and doing a number of things. But

         20  that doesn't require a whole commission. It doesn't

         21  require a staff.

         22                 CHAIRPERSON VALLONE: It's just the

         23  two of you doing all this?

         24                 MR. ARMSTRONG: Mostly the two,

         25  Marnie. Well, for most of that time Marnie was the
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          2  Assistant Executive Director, and the Executive

          3  Director was present and they would perform those

          4  functions, show up at Steering Committee meetings

          5  and do all those functions, report to the Commission

          6  and the Commission would routinely -- but that did

          7  not result in, for instance, reports, because there

          8  weren't project reports. There was one project

          9  report that was held over from the prior year, and

         10  they finished that and that was that. But there were

         11  no project reports that were required or that were

         12  appropriate during that period of time.

         13                 CHAIRPERSON VALLONE: How do we stand

         14  now regarding staffing and your ability to get your

         15  job done?

         16                 MR. ARMSTRONG: Well, our staffing,

         17  we've commenced. We've hired one person, who is

         18  sitting here watching for her first function. And we

         19  have interviewed several other people. There again,

         20  anything that happens in City government takes time,

         21  and getting clearances and what have you takes time.

         22  I must say that we have had good cooperation from

         23  the Mayor's Office in expediting the process so far.

         24  But we have to hire a staff.

         25                 Now, hiring a staff doesn't mean we
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          2  have to hire the FBI. I mean, we're hiring just two

          3  or three lawyers, and those lawyers will be aboard,

          4  I would think shortly, and then we have already

          5  identified a number of projects that we would like

          6  to think about doing. And some of them, incidently,

          7  were matters of some, perhaps difference of opinion

          8  before, the Police Commissioner has agreed

          9  specifically to, for instance, the overtime, I mean

         10  that's one that we talked about, and we said, fine,

         11  go ahead. So that I think the area --

         12                 CHAIRPERSON VALLONE: I was going to

         13  ask you if that would be something you would be able

         14  to go public about, but I'm glad you are able to

         15  tell us that compromise occurred.

         16                 MR. ARMSTRONG: There are other areas.

         17  I think the areas of difference on substantive

         18  matters has narrowed very considerably. There may be

         19  one or two things that the Police Commissioner will

         20  think is inappropriate, and he will say it to the

         21  Mayor and if the Mayor says it's inappropriate,

         22  well, it's his commission.

         23                 CHAIRPERSON VALLONE: I'm not saying

         24  they're wrong or they're right, but if they consider

         25  it's inappropriate for you to look into that area,
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          2  who would it be appropriate for to look into that

          3  area?

          4                 MR. ARMSTRONG: It depends on what it

          5  is. It could be lots of things. I mean, the main

          6  thing that the Commissioner has said is that he has

          7  the job of administering the Police Department, and

          8  it's not up to us to go and tell him to investigate

          9  whether people are improperly wearing white socks or

         10  something like that, and he's right. But where is

         11  the line between that kind of thing, and other

         12  things that may be, it might appear administrative,

         13  but also have aspects to them that might lead to

         14  corruption.

         15                 The Mollen Commission emphasized, and

         16  I think made a point of it that the atmosphere of

         17  corruption that can lead to corruption is in itself

         18  the problem, and there are things that while not in

         19  and of themselves, they do not involve corruption,

         20  they can lead to corruption, and that is the kind of

         21  thing that we say we are able to look into and I

         22  think it's now agreed that we are able to look into

         23  things that are not themselves "classic corruption,"

         24  but that go beyond that into areas that -- well, the

         25  swamp from which the disease arises.
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          2                 CHAIRPERSON SEABROOK: Thank you very

          3  much. You've been talking about the areas that the

          4  Police Department felt their interest; what were

          5  those interests that you felt that you should go

          6  into? Other than overtime?

          7                 MR. ARMSTRONG: That we should go

          8  into?

          9                 CHAIRPERSON SEABROOK: Yes. You said

         10  the Police Department have identified in areas of

         11  interest. I was reading your testimony.

         12                 MR. ARMSTRONG: Yes. I think basically

         13  what the result of our discussions has been an

         14  agreement that we are free to make a decision

         15  ourselves in the first instance, and that the

         16  specifics that have existed in the past that we may

         17  or may not, one that I think I can, I think I can

         18  mention, there is no problem mentioning, is that we

         19  wanted to look into the machinery at the borough

         20  levels for examining the corruption, the lesser

         21  corruption that they were responsible for

         22  investigating as Chief Campisi I think described to

         23  you. And that's another area that we are going to be

         24  able to get into.

         25                 The problem that existed was a
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          2  problem of getting information from the Department

          3  and that was a problem that was caused by their

          4  reluctance to give us information in areas --

          5                 CHAIRPERSON SEABROOK: We have that

          6  same problem.

          7                 MR. ARMSTRONG: -- In areas that they

          8  felt it was inappropriate for us to be looking at

          9  it.

         10                 And I think we solved that problem. I

         11  mean, I have the Commissioner's word and the Mayor's

         12  word that if we don't get a document, or if we don't

         13  get some information, pick up the phone and I call

         14  them directly and they will see to it that we get

         15  whatever it is we need.

         16                 CHAIRPERSON SEABROOK: Just a quick

         17  question, because I wanted to ask Chief Campisi, my

         18  concern is that I have never heard a Police

         19  Department prior to the Knapp Commission, prior to

         20  the Mollen Commission, ever say that there was a

         21  problem of corruption in their department. People

         22  don't admit that they're bad. The Commissions find

         23  out that they're bad, and then they do the

         24  reporting. So, no one wants to admit that.

         25                 What concerns me is that IAB does all
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          2  of this -- because I wanted to find out who monitors

          3  IAB?

          4                 MR. ARMSTRONG: We do.

          5                 CHAIRPERSON SEABROOK: And the

          6  question is, if you monitor IAB, how are the people

          7  selected in IAB? And has there ever been reports of

          8  corruption or people who have been terminated out of

          9  IAB, and for what reason?

         10                 MR. ARMSTRONG: Well, I think you

         11  realize that the Mollen Commission arose as a result

         12  of a fact that IAD, which then existed, was

         13  ineffective and there were lots and lots of problems

         14  with it at that time. And I think that Commissioner

         15  Kelly has emphasized that he feels the way that we

         16  can be most helpful is to make sure that doesn't

         17  happen again, is for us to help in the Commissioner

         18  himself being able to make sure that the entity that

         19  is in charge of looking into corruption does it

         20  properly.

         21                 As you talk about the history, I am

         22  old enough to be able to -- I was Counsel to the

         23  Knapp Commission.

         24                 CHAIRPERSON SEABROOK: I remember.

         25                 MR. ARMSTRONG: So --
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          2                 CHAIRPERSON SEABROOK: I'm old enough

          3  too.

          4                 MR. ARMSTRONG: You don't look it.

          5                 CHAIRPERSON VALLONE: I don't know

          6  what you're talking about.

          7                 MR. ARMSTRONG: And there was a

          8  totally different situation at that time. At that

          9  time you had a climate of corruption throughout the

         10  Department at a lower level that everybody kind of

         11  winked at and everybody looked at and IAD was, they

         12  would do their job in specific instances, but they

         13  did not have anywhere near the -- it was nothing

         14  like what they've got now and what I observed now

         15  that Chief Campisi has. And at some point you've got

         16  to say that you trust the people who are selected to

         17  lead the agencies that are responsible for these

         18  sensitive activities, and I think, I remember back

         19  in the Knapp Commission days, I would say at that

         20  time that it seemed to me that what you really

         21  needed in the Police Commission was to do away with

         22  police corruption - the best way to do away is to

         23  get somebody like General Patton or Lombardi, Vince

         24  Lombardi, and make him Police Commissioner, and make

         25  him responsible. Well, I don't want to make
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          2  invidious comparisons, but this Police Commissioner,

          3  I think by all reports, is a strong person and we've

          4  got to believe that he is going to exercise his job,

          5  unless he proves he isn't doing it now. Our job is

          6  to monitor the various aspects of the Department to

          7  see whether he is. And I don't know, I think it's a

          8  long-winded answer to your question which probably

          9  isn't satisfactory.

         10                 CHAIRPERSON SEABROOK: Because you

         11  raised the issue, if you had not been able to

         12  receive a lot of the documents, and we still have

         13  not received all of the information on the stop and

         14  frisk and a number of other things and the

         15  astronomical numbers that are basically with the

         16  explanations or less with the explanations, and

         17  we're running into that problem.

         18                 One of the things that perhaps the

         19  Commission -- we've held speakouts all over the City

         20  and continue to do that, and it may not be monetary

         21  corruption, but the level of disrespect by officers

         22  have been a constant, constant statement throughout

         23  all of the hearings about the disrespect and level

         24  of language that's been displayed. How does this

         25  Commission, has there been any discussion as it
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          2  relates to that, has there been any reporting? How

          3  do we address that issue? That's not the issue of

          4  corruption, but that's the issue that Ms. Jones

          5  brings to every single public meeting of the level

          6  of discourtesy and disrespect that's given to them,

          7  and it's a form of human corruption and the level of

          8  disrespect. How do we address that?

          9                 MR. ARMSTRONG: I am not aware of

         10  whether that topic was considered before I came

         11  aboard.

         12                 MS. BLIT: If I may, Council member?

         13  That's not really within our jurisdiction. It's in

         14  the purview of the Civilian Complaint Review Board.

         15  They deal with the discourtesy allegations.

         16                 CHAIRPERSON SEABROOK: I understand.

         17                 MS. BLIT: I don't believe that would

         18  be considered corruption, so we wouldn't be able to

         19  study that.

         20                 MR. ARMSTRONG: I agree with Marnie. I

         21  don't think it's part of ours. I don't know whether

         22  we ever discussed it before. I don't think we've

         23  even discussed it, because it seems to me to be

         24  clear that that is by, I think by name it is part of

         25  the job of the Civilian Complaint Review Board and
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          2  not ours.

          3                 CHAIRPERSON SEABROOK: Okay, thank

          4  you.

          5                 Have you all issued any reports?

          6                 MR. ARMSTRONG: Yes. There is one

          7  report which is we reflected in the testimony and

          8  one report that was underway before I got there and

          9  we finished it up, and it was with the Performance

         10  Monitoring Unit, the one that keeps track.

         11                 CHAIRPERSON SEABROOK: Has that been

         12  made available to us?

         13                 MS. BLIT: Well, I believe the copies

         14  were sent.

         15                 We have also in the past, I don't

         16  know if you're referring to in the past year or

         17  throughout our existence, we've issued 33 reports in

         18  total.

         19                 CHAIRPERSON SEABROOK: Okay. So, I'd

         20  like to see if we could be provided with that.

         21                 MS. BLIT: They were asked at the last

         22  Council hearing and they should have all been

         23  provided. And they're also on the website, as well,

         24  okay?

         25                 CHAIRPERSON SEABROOK: Okay. Thank
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          2  you.

          3                 CHAIRPERSON VALLONE: I'd like to

          4  welcome Council Member Reyna, and we'll go to

          5  Council Member Koppell for questions.

          6                 COUNCIL MEMBER KOPPELL: Thank you,

          7  Mr. Chairman.

          8                 I take it from your written

          9  statement, which I reviewed quickly, that

         10  essentially for the last year since you've been

         11  Chairman, about a year and a half, there has really

         12  been very limited staff; is that correct?

         13                 MR. ARMSTRONG: It became more limited

         14  as the time went on.

         15                 COUNCIL MEMBER KOPPELL: So, when was

         16  your last annual report issued?

         17                 MR. ARMSTRONG: Well, our last

         18  official annual report was a year ago, a year ago

         19  February.

         20                 MS. BLIT: February 2006.

         21                 COUNCIL MEMBER KOPPELL: And I assume

         22  that they were available, but what I would like to

         23  just renew, because I haven't looked at this

         24  recently, is to see your last annual reports. But

         25  have you had any investigators on your staff since
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          2  2005 when you took over?

          3                 MR. ARMSTRONG: Well, we don't have

          4  any investigators usually on the staff at all. I

          5  mean, people on the staff where we had an Executive

          6  Director, an Assistant Executive Director, and two

          7  or three attorneys who work with us, and the

          8  attorneys left, and I guess the answer to your

          9  question is probably directed at the staff

         10  attorneys. Do you know, Marnie, when they left?

         11                 MS. BLIT: We had two staff attorneys.

         12  One staff attorney left at the end of 2005, the

         13  other one left in the first quarter of 2006. And the

         14  decision was made until the jurisdiction issue was

         15  settled, not to replace the staff at that time. That

         16  was a joint decision between the Commissioners and

         17  City Hall.

         18                 COUNCIL MEMBER KOPPELL: So, the

         19  question of jurisdiction here is, you say you just

         20  settled the question of jurisdiction.

         21                 MR. ARMSTRONG: I hope so.

         22                 COUNCIL MEMBER KOPPELL: You, I

         23  gather, Mr. Armstrong, and I know you've had a

         24  distinguished career as an investigator and as

         25  someone who has looked into corruption, you
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          2  indicated you were counsel to, was it the Knapp

          3  Commission?

          4                 MR. ARMSTRONG: That's right.

          5                 COUNCIL MEMBER KOPPELL: So, the Knapp

          6  Commission investigated police corruption, right?

          7                 The Knapp Commission had

          8  investigators on the staff; is that correct?

          9                 MR. ARMSTRONG: That's correct.

         10                 COUNCIL MEMBER KOPPELL: But you don't

         11  have any investigators on the staff?

         12                 MR. ARMSTRONG: No.

         13                 COUNCIL MEMBER KOPPELL: So, I take it

         14  you view your function, or at least you or your

         15  immediate predecessors, I think maybe one of your

         16  predecessors is going to testify, you viewed your

         17  function as reviewing the way in which the IAD

         18  investigates corruption, but not investigating

         19  corruption yourself; is that correct?

         20                 MR. ARMSTRONG: Partially.

         21                 We do not think our task is limited

         22  to reviewing IAB. That's part of it. We think that

         23  our task is to monitor the Department in its efforts

         24  to combat corruption in all of its forms, and to

         25  provide an auditor's function, if you will. The job
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          2  of other Commissions, such as the Mollen Commission

          3  and such as the Knapp Commission was to investigate

          4  highly publicized charges of serious corruption that

          5  existed at the time and to see whether there were

          6  patterns of corruption that existed in the

          7  Department, which indeed in both cases it turns out

          8  there were.

          9                 We had people from, I mean back in

         10  the Knapp Commission days we had a whole bunch of

         11  federal agents on loan from federal agencies who

         12  came in and they were investigators and we sent them

         13  out with wires and we had, you know, we conducted an

         14  investigation. We are not empowered to do that, and

         15  that's not our job.

         16                 COUNCIL MEMBER KOPPELL: So, you will

         17  recall, and, of course, as you know, I guess you

         18  know that I was very much involved in the efforts of

         19  former Speaker Vallone to continue that function,

         20  that is there be an ongoing Commission to

         21  investigate corruption that would be, if you will,

         22  independent of the Mayor.

         23                 I take it you don't see that as your

         24  function?

         25                 MR. ARMSTRONG: Well, I testified also
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          2  before the Commission that set this up, so my own

          3  views as to what kind of a commission should exist,

          4  or if you will, what kind of a body are not relevant

          5  to my interpretation of what my powers are.

          6                 I look at the powers that we have

          7  been given as such that we do not have investigative

          8  powers.

          9                 COUNCIL MEMBER KOPPELL: So, have you

         10  received, since you've been chair, have you received

         11  any complaints, if you will, from either members of

         12  the Department or members of the public about

         13  corruption? Have you received any complaints?

         14                 MS. BLIT: We do receive complaints.

         15  Any complaints we received are referred either to

         16  the Internal Affairs Bureau's command center or to

         17  Civilian Complaint Review Board, or if appropriate,

         18  to District Attorneys' offices.

         19                 COUNCIL MEMBER KOPPELL: So you don't

         20  view your function as looking into those complaints?

         21                 MS. BLIT: That's correct.

         22                 MR. ARMSTRONG: No. We do not.

         23                 COUNCIL MEMBER KOPPELL: So, do you

         24  believe that you are then carrying out the functions

         25  of a continuing independent police corruption review
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          2  board, which Chairman Mollen suggested ought to be

          3  in place after his temporary commission went out of

          4  business, if you will?

          5                 MR. ARMSTRONG: Well, I believe our

          6  independence rests on the degree to which the public

          7  has faith in us as people.

          8                 We are a Mayoral commission. There is

          9  no question about it. It's a little difficult to see

         10  how you would set up a commission that wasn't

         11  beholden to somebody, but we are a Mayoral

         12  commission, that's a fact, but we have our own

         13  integrity and our own feeling of responsibility in

         14  this, I would like to emphasize, volunteer job, to

         15  give people assurance that we're going to look into

         16  things as we see them.

         17                 COUNCIL MEMBER KOPPELL: But the

         18  Mollen Commission was also a Mayoral commission, was

         19  set up by the then Mayor, I believe.

         20                 MR. ARMSTRONG: But with a different

         21  job.

         22                 COUNCIL MEMBER KOPPELL: With a

         23  different job?

         24                 MR. ARMSTRONG: I mean, their job, as

         25  I understand it, was to investigate and find out
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          2  what was going on with corruption that had filled

          3  the headlines before that.

          4                 I mean, the Mollen Commission was

          5  brought into being after there were tremendous

          6  headlines. Similarly the Knapp Commission was

          7  brought into being after the Serpico Dirk

          8  revelations were on the front page of New York Times

          9  and the Mayor himself was indirectly or directly

         10  implicated at that time.

         11                 We were appointed as a Mayoral

         12  commission but in effect to investigate the Mayor.

         13                 COUNCIL MEMBER KOPPELL: Indeed, but

         14  the recommendation of Chairman Mollen was that there

         15  should be an ongoing commission that would continue

         16  that function even if there weren't headlines. And

         17  there have been stories about -- I mean, there have

         18  been instances of corruption in the Department since

         19  the Mollen Commission. Maybe not as dramatic, but

         20  nonetheless even recently. I mean, I could pull them

         21  out on the newspapers. The fact is that you do not

         22  see your commission as performing that function.

         23                 MR. ARMSTRONG: That's correct.

         24                 COUNCIL MEMBER KOPPELL: And, yet,

         25  certainly Mayor Giuliani, when he opposed the
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          2  legislation that this Council passed under the

          3  leadership of then Speaker Vallone, Mayor Giuliani

          4  said, oh, I'm going to create this independent --

          5  not independent, I'm sorry -- I'm going to create

          6  this police investigation commission, your

          7  commission, the one you now chair, to perform that

          8  function, but now you're saying you're not

          9  performing that function; am I not correct about

         10  that?

         11                 MS. BLIT: I think if you look at our

         12  Executive Order it specifically states that we do

         13  not have investigative power, or power to conduct

         14  individual investigations. I would have to differ

         15  with you about what Mayor Giuliani intended.

         16                 COUNCIL MEMBER KOPPELL: Well, all I

         17  can tell you is that when Mayor Giuliani vetoed the

         18  independent police-- the exact title, I keep missing

         19  it, independent police, I don't know what it was

         20  called. Well, it wasn't called the review board.

         21  Investigation and audit board, I think was the name

         22  of it. When the Mayor vetoed that legislation, which

         23  he did twice and took us to court or the Council to

         24  court twice, I acted as a lawyer for the Council in

         25  that instance, I believe the Mayor suggested that
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          2  what he was creating by Executive Order was in

          3  essence do that function, but now you are, and I

          4  think you're being very honest about it, and I

          5  appreciate it, indicating that's not your function,

          6  which I think compels us, namely the Council, to

          7  create that type of board, because that's what

          8  Chairman Mollen suggested ought to always be in

          9  place.

         10                 MR. ARMSTRONG: Well, if you're fixing

         11  on the word "independent."

         12                 COUNCIL MEMBER KOPPELL: I'm only

         13  fixing on that word because you've indicated

         14  yourself that you're not independent.

         15                 MR. ARMSTRONG: When you say

         16  independent, we are a Mayoral commission. We are

         17  independent in the sense that the Mayor has given us

         18  independence and the Police Commissioner has agreed

         19  to it. We are allowed to look into anything we want.

         20  The Mayor himself maintains the ability to say no, I

         21  don't think that you should look into that area. In

         22  the present context of what is going on in the

         23  Department that is what people seem to think is

         24  sufficient.

         25                 After the Knapp Commission they set
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          2  up a special prosecutor to prosecute separately

          3  corruption in the Criminal Justice System, and

          4  throughout the Criminal Justice System, that was

          5  carried on for a number of years and then decided

          6  that, the powers that be decided that it was not

          7  necessary and it was done away with.

          8                 COUNCIL MEMBER KOPPELL: It seems to

          9  me you're disagreeing with your own director here,

         10  because you're saying that she said you're not an

         11  investigative board, and now you're saying that you

         12  could be an investigative board.

         13                 MR. ARMSTRONG: No. If you took my

         14  words to say that, I certainly didn't mean it. We

         15  are definitely not an investigative board. We do not

         16  have the power. We do not have the staff. We do not

         17  have the mission. We are not supposed to investigate

         18  individual cases of corruption. What we are supposed

         19  to do is to monitor the Department and help to see

         20  that the Department maintains a corruption-free

         21  status.

         22                 COUNCIL MEMBER KOPPELL: Well, how can

         23  you monitor the Department if you don't have

         24  investigators? If you can't independently -- I know

         25  you're a Mayoral commission, but if you can't -- so
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          2  was the Mollen Commission, so was the Knapp

          3  Commission. If you can't independently monitor

          4  instances of possible corruption, or allegations of

          5  corruption, how can you, in fact, monitor the

          6  Department?

          7                 If all you're going to do is sit in

          8  on meetings, like you said you've been doing for the

          9  last few years, in my humble opinion, while that may

         10  be helpful to some degree, I don't see how you can

         11  really monitor what the IAB is doing. If you don't

         12  have your own independence investigative power.

         13                 MR. ARMSTRONG: There are many things

         14  we can do, depending on what it is we're looking

         15  into. If we're looking into something that is

         16  susceptible of analysis by documents, for instance,

         17  we get the documents. We look at the documents, we

         18  talk to anybody we want.

         19                 The line you're drawing between

         20  investigation and monitoring, I think is, with all

         21  due respect, is not a realistic one. If you're

         22  talking about investigators, I'm talking about

         23  sending guys out with wires on undercover. That's

         24  what I think of as an investigator. We don't have

         25  that. We don't have the ability to go out and find
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          2  individuals who are involved in corrupt behavior, as

          3  we did in the Knapp Commission, as the Mollen

          4  Commission did.

          5                 What we have, what we have is

          6  absolute power to get any document we want, talk to

          7  anybody we want, look at any system we want in the

          8  Department and see whether, in fact, it is

          9  functioning properly. As an auditor, that's what

         10  we're supposed to do.

         11                 I don't think that the fact that we

         12  don't have what would be classically called an

         13  investigator, means that we don't have a function to

         14  perform. Whether there's another function to

         15  perform, that could be better done by a different

         16  kind of a body, fine. That isn't what they asked me

         17  to do.

         18                 COUNCIL MEMBER KOPPELL: Well, I think

         19  the answer is, I think the answer to that is, yes, I

         20  think there is a better function to be performed,

         21  and I think you're very honest in saying you can't

         22  perform it, and that's unfortunate. And that's why I

         23  think, Mr. Chairman, with all due respect, we need

         24  some new legislation. Whether it may need a Charter

         25  amendment, I don't know. I guess it does need a
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          2  Charter amendment, because that's what the court

          3  told us.

          4                 Thank you.

          5                 CHAIRPERSON VALLONE: Yes, you're

          6  absolutely right. We did try twice and the court has

          7  said we can't do exactly what might be best and what

          8  you think.

          9                 You did mention that you have

         10  absolute right to documents, and that's not the case

         11  because the last chair resigned over the lack of

         12  subpoena power. You only get the documents that the

         13  Mayor says you have the right to.

         14                 MR. ARMSTRONG: No, no. If I may? What

         15  the Mayor has reserved for himself is the right to

         16  tell us that when we embark upon a project to say,

         17  wait a minute, let's talk about that. That is the

         18  administration. He has the right, when we embark

         19  upon a project, to say, no, let's wait. Once we

         20  embark on the project, once we do, then we have the

         21  right to anything we want. All documents.

         22                 CHAIRPERSON VALLONE: Right. I

         23  completely understand that. If you think you have

         24  the right to overtime documents and he says no, then

         25  you don't get them. So, we both understand each
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          2  other here.

          3                 By the way, you have entered a system

          4  that you did not create, and I think you're doing

          5  everything you can under that, and I think you're

          6  doing a great job. But we have a difference of

          7  opinion as to whether or not we should give you any

          8  more power, because we trust you so much.

          9                 I've been given a note. Pretty much

         10  every witness that has to testify has given us a

         11  note that they have to leave by three, so just for

         12  planning purposes, the CCRB goes next, then we have

         13  Mr. Jerome, who has traveled here from DC, Richard

         14  Davis, I'm sorry, to testify. Richard Jerome and

         15  Richard Davis, I'm sorry, to testify, who traveled

         16  here from DC, and then we're going to try our best

         17  to move this along and get to everyone who needs to

         18  leave by 3:00.

         19                 CHAIRPERSON SEABROOK: Just one thing

         20  --

         21                 MR. ARMSTRONG: I really have to go.

         22                 CHAIRPERSON SEABROOK: I know you have

         23  to leave. Because you raised the issue in reference

         24  to those commissions who were established on the

         25  basis of all of the press and everything else that
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          2  was there and it doesn't exist now for present, but

          3  I might remind as a point of clarification, the

          4  former Police Commissioner was indicted and evicted.

          5                 MR. ARMSTRONG: Right.

          6                 CHAIRPERSON SEABROOK: And that was

          7  corruption. So, I'm just saying that if it existed

          8  at that level --

          9                 MR. ARMSTRONG: That's one of the

         10  reasons that we have said all along that it makes it

         11  necessary to have a monitoring commission that does

         12  have the power to look into pretty much anything it

         13  wants to look into. Because even though most people

         14  agree, I have no hesitancy in saying I think this is

         15  an excellent, well-run Police Department.

         16                 CHAIRPERSON SEABROOK: Oh, I'm not

         17  saying that.

         18                 MR. ARMSTRONG: But now, as you point

         19  out, it hasn't been long since it wasn't that way,

         20  and what is necessary is to have a monitoring group

         21  that is able to oversee the Department with its own

         22  discretion as what it wants to do, and I think

         23  that's what we have.

         24                 CHAIRPERSON SEABROOK: We'll work on

         25  it. Thank you.
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          2                 CHAIRPERSON VALLONE: We know you have

          3  a flight to catch very soon, so we don't want you to

          4  miss that so thank you for waiting, for testifying.

          5  We have a lot more we would have gone into, but

          6  maybe we'll speak privately some other time. So,

          7  thank you, both. I hope you hire some staff soon to

          8  help you out.

          9                 MR. ARMSTRONG: We're working on it.

         10  If you know anybody, send them over.

         11                 CHAIRPERSON VALLONE: Resumes. He's

         12  accepting resumes.

         13                 We have Flo Finkle from the CCRB, as

         14  well as Franklin Stone.

         15                 Thank you, Ms. Stone, Ms. Finkle.

         16                 In the interest of time we'll let you

         17  just begin, as soon as you're ready.

         18                 MS. STONE: Okay. Chairman Seabrook,

         19  Chairman Vallone, and members of the New York City

         20  Council, I am honored to have the opportunity to

         21  testify about the Civilian Complaint Review Board

         22  and the role that we play in strengthening community

         23  police relations.

         24                 With me is the agency's Executive

         25  Director, Florence Finkle, who will also be
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          2  available to answer questions after my testimony.

          3                 Before addressing the topic at hand,

          4  I would like to thank you for your consistent

          5  support of the CCRB. During each of the last four

          6  years, as the agency found itself confronting the

          7  prospect of handling more complaints with fewer

          8  resources, you on the Council provided necessary and

          9  much appreciated funding in our adopted budgets, and

         10  we thank you.

         11                 I am here today as the Chair of the

         12  CCRB to discuss two issues: First, the CCRB's

         13  specific responsibilities as currently defined by

         14  the New York City Charter, and the impact of its

         15  activities on police community relations.

         16                 And second, how our complaint

         17  investigation model of police oversight compares

         18  with other police oversight options.

         19                 Prior to July 4th, 1993, complaints

         20  about police officers involving excessive force,

         21  abuse of authority, discourtesy or offensive

         22  language were investigated by the New York City

         23  Police Department's internal Civilian Complaint

         24  Investigations Bureau. This Bureau employed both

         25  civilian and police investigators and complaints
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          2  were evaluated by a board comprised of both police

          3  executives and private citizens.

          4                 In January 1993, the New York City

          5  Charter was amended to establish an all civilian

          6  agency, the Civilian Complaint Review Board, charged

          7  with investigating these complaints, making findings

          8  and recommending disciplinary action to the Police

          9  Commissioner.

         10                 To assist the CCRB in fulfilling its

         11  mission, the Charter empowers the Board to issue

         12  subpoenas and explicitly requires the Police

         13  Department to cooperate with the Board by providing

         14  records and making officers available for

         15  interviews.

         16                 Since 1993, the CCRB has received

         17  more than 70,000 complaints from members of the

         18  public. Each one of these complaints, whether

         19  involving a serious injury or a casual obscenity,

         20  reflects a dissatisfaction with the actions of those

         21  sworn to protect and serve the public, and we give

         22  every complaint the serious and professional

         23  consideration it deserves.

         24                 We have made substantial improvements

         25  to our investigative process, since the early days
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          2  of the agency, and as a Board member who reads

          3  nearly 2,000 case reports a year, I can attest that

          4  the agency's investigations are detailed, thorough

          5  and fair.

          6                 Fulfilling our core mission provides

          7  a number of substantial benefits to both the public

          8  and the Police Department. Our complaint process is

          9  well publicized and open. If they wish to do so,

         10  civilians can file a CCRB complaint, without ever

         11  setting foot inside a police building or speaking

         12  with a police officer.

         13                 Ideally, the existence of the CCRB

         14  and its investigations act to improve the quality of

         15  policing generally. The prospect of being subject to

         16  a complaint and having that complaint undergo a

         17  rigorous objective investigation should help to

         18  deter misconduct in the first place.

         19                 Ultimately, public faith and the

         20  legitimacy of the complaint investigation process,

         21  as well as the disciplinary system, enhances public

         22  trust in the Police Department as a whole, a trust

         23  that is essential to effective policing.

         24                 Although 80 percent of the agency's

         25  resources are concentrated in its Investigations
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          2  Division, we, in fact, do a great deal more than

          3  investigate complaints. The Charter requires the

          4  CCRB to inform the public about the Board and its

          5  duties, to issue two reports a year, summarizing its

          6  activities and actions, and to establish a mediation

          7  program. In fulfilling these mandates, we have

          8  conducted hundreds of public outreach meetings, with

          9  various groups over the years. We issue monthly

         10  statistical reports and semi-annual reports that

         11  comprehensively detail complaint data, case

         12  completion time and case dispositions, and we have

         13  established the largest police complaint mediation

         14  program in the country.

         15                 Organizing and releasing complaint

         16  data provides important but undervalued benefits to

         17  both the Police Department and the public. Writing

         18  in the Ohio State Journal of Criminal Law, former

         19  CCRB Board Member Deborah Livingston, a Columbia

         20  University Law Professor, highlights the importance

         21  of information gathering and public reporting, and I

         22  quote: "Complaints can shed light..." she writes,

         23  "... on problem officers, problem squads or problem

         24  precincts. Whatever their disposition, they

         25  eliminate patterns of conduct."
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          2                 Professor Livingston recommends,

          3  among other things, that complaint data be an

          4  integral part of police management systems, such as

          5  early warning programs, and the NYPD's CompStat

          6  process.

          7                 The Police Department in New York

          8  City has incorporated CCRB complaints into the

          9  CompStat process and we have received invitations to

         10  speak at roll calls in precincts whose complaint

         11  numbers have spiked.

         12                 Discussions with officers throughout

         13  the CCRB complaint process and strategies for

         14  interacting with civilians generally lead to a

         15  decrease in complaint filings.

         16                 The CCRB also opens up a small window

         17  into the Department's disciplinary system by

         18  reporting the discipline, if any, imposed by the

         19  Police Department on officers cited by the Board for

         20  misconduct. We not only issue monthly and yearly

         21  reports describing the discipline imposed in

         22  specific cases, we also compile this data into

         23  charts and outline trends in our semi-annual

         24  reports.

         25                 Even though the final disciplinary
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          2  decision rests with the Police Commissioner, our

          3  reporting allows the public to be informed, and

          4  actively involved in the debate over police

          5  misconduct and discipline.

          6                 The CCRB's mediation program,

          7  recently profiled in a front page feature story of

          8  the New York Times, provides civilians and officers

          9  with an opportunity to resolve their dispute by

         10  discussing it frankly and confidentially in the

         11  presence of a trained mediator.

         12                 Although mediation is currently only

         13  available for certain types of complaints, such as

         14  those involving discourtesy and street stops,

         15  mediation often provides a higher level of

         16  satisfaction to the participants than the

         17  investigative process.

         18                 In addition, the CCRB has attempted

         19  to improve the overall quality of policing in the

         20  City by making policy recommendations to the

         21  Department regarding training procedures and record

         22  keeping. In the past few years, for example, we have

         23  issued recommendations which have led to the

         24  creation of a search warrant database, new

         25  procedures regarding officers' obligations to show
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          2  search warrants and to identify themselves to

          3  civilians and improved training on strip search

          4  procedures.

          5                 We intend to continue issuing policy

          6  recommendations that stem from our investigation of

          7  complaints.

          8                 While the CCRB effectively fulfills

          9  its statutory duties, some scholars and experts have

         10  pointed out the inherent limitations of the

         11  complaint investigation model of civilian oversight

         12  of the police.

         13                 In her article, Professor Livingston

         14  herself states that, "Complaint investigation is but

         15  a small piece of any comprehensive strategy aimed at

         16  improving policing and minimizing abuse."

         17                 Most experts in the field of citizen

         18  oversight and police reform, including Merrick Bobb,

         19  president of the Police Assessment Resource Center,

         20  and Samuel Walker, a Professor of Criminal Justice

         21  at the University of Nebraska, have taken special

         22  interest recently in the auditor or monitor models

         23  of police oversight.

         24                 Understanding where the powers of the

         25  complaint investigation model end, and those of a
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          2  monitoring model begin, helps frame the discussion

          3  of what the CCRB can and cannot and should

          4  accomplish.

          5                 In an auditor or monitor model, an

          6  all civilian government office is given a broad

          7  mandate to evaluate police practices and is afforded

          8  comprehensive access to police records and data.

          9                 In most municipalities with a

         10  monitor, the Police Department's Internal Affairs

         11  Division investigates the kinds of complaints the

         12  CCRB handles in New York. The monitor then oversees

         13  all internal police investigations, disciplinary

         14  systems and early warning programs and makes

         15  recommendations regarding those processes, and on

         16  practices and procedures that give rise to flawed

         17  police actions.

         18                 Some of these monitors, such as the

         19  Office of the Independent Monitor in Denver, have

         20  real-time access to Police Department records and

         21  investigative files, and still others, such as the

         22  office of Independent Review in Los Angeles County,

         23  actively participate in investigations.

         24                 In some cases monitors are civilians

         25  employed directly by the Police Department, such as
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          2  the Office of Professional Accountability in

          3  Seattle.

          4                 Because they generally have a more

          5  far-reached mandate, monitors can offer some

          6  advantages that our civilian complaint model does

          7  not. However, because monitors generally do not

          8  investigate civilian complaints, they do not provide

          9  some of the benefits that the New York City CCRB

         10  offers, and they do not offer a proper benchmark for

         11  evaluating the CCRB's performance.

         12                 In an examination of the CCRB, it is

         13  important to frame the question properly; how well

         14  do we perform the job that we do, and how can we

         15  improve that performance.

         16                 Professor Walker identifies three

         17  minimum requirements for civilian agencies that are

         18  responsible for investigating police complaints:

         19  One, adequate resources; two, access to the

         20  testimony of police officers and Police Department

         21  records; and three, subpoena power.

         22                 As you know, historically the CCRB

         23  has struggled with inadequate resources.

         24                 Since 2002, the number of complaints

         25  filed with the CCRB has grown from 4,612, to 7,699,

                                                            165

          1  COMMITTEES ON PUBLIC SAFETY AND CIVIL RIGHTS

          2  a rise of 66 percent. Despite a 53 percent increase

          3  in the CCRB's productivity during this period, we

          4  have not been able to keep pace with the increasing

          5  number of complaints.

          6                 Given Mayor Bloomberg's commitment in

          7  the State of the City Address to expanding the

          8  CCRB's resources to ensure that all complaints are

          9  dealt with swiftly and seriously, we are optimistic

         10  that the Fiscal Year 2008 Executive Budget will give

         11  us additional resources this coming year.

         12                 In addition, the New York City

         13  Charter provides us with Professor Walker's other

         14  two minimum requirements; access to police officers

         15  and Department records, and subpoena power. These

         16  crucial tools are, in fact, relatively rare in a

         17  world of civilian investigative agencies.

         18                 Our ability to obtain Department

         19  records has also been enhanced over time by

         20  technological advances. Police databases, including

         21  the Stop and Frisk Report Database, and the

         22  Department's database of officers' photographs are

         23  now available to us on site, accessed directly by

         24  NYPD officers, cutting weeks off the time it takes

         25  us to obtain documentary evidence.
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          2                 With more resources and better access

          3  to Department records, the CCRB is poised to operate

          4  even more effectively than it has in the past.

          5                 Once again, thank you for the

          6  opportunity to speak to you about the CCRB. I am

          7  particularly happy to be here engaging in a

          8  substantive discussion, instead of merely pleading

          9  for resources. I am grateful for your time.

         10                 CCRB Executive Director Florence

         11  Finkle and I will be happy to answer any of your

         12  questions.

         13                 CHAIRPERSON VALLONE: You can plead

         14  for resources on the 20th.

         15                 MS. STONE: I'll be back.

         16                 CHAIRPERSON VALLONE: We'll have the

         17  budget hearing then. Actually we're going to go more

         18  in-depth into your budget needs on that day. We're

         19  not going to do that today, unless we have some time

         20  constraints for other witnesses.

         21                 The Police Department testified that

         22  your substantiation rate had decreased from 4.8

         23  percent in 2001 to 3.6 percent in 2006. I know you

         24  have kind of a different take on substantiation

         25  rates, so please let me hear about those.
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          2                 MS. FINKLE: CCRB has several

          3  different types of case closures. Of all of the

          4  complaints we received, we can close them through

          5  the mediation process. There are cases, a large

          6  portion of our cases where the civilians, or alleged

          7  victims, could not cooperate with the investigation,

          8  and then we have cases where the complainant or

          9  alleged victim does cooperate and we attempt to

         10  reach the merits of the case, and we call those full

         11  investigations.

         12                 And of the full investigations we

         13  conducted in 2006, the Board substantiated one or

         14  more allegations, ten percent of the time, that is

         15  down -- it's the same as it was in 2002, but down

         16  from a high of 16 percent in 2004, and each

         17  complaint can contain more than a single allegation

         18  and can have different outcomes of allegations

         19  within a single complaint.

         20                 So, of all the allegations that we

         21  fully investigated in 2006, we substantiated six

         22  percent, which, again, is low in the last five

         23  years. So, the substantiation rate has gone down

         24  slightly.

         25                 CHAIRPERSON VALLONE: How about the
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          2  rate of complaint into your office, the complete

          3  rate of complaint with your office, this year it's

          4  up again, it's followed a trend for the last five or

          5  six years at least, the Police Department attributes

          6  that, as you've heard, to 3-1-1, Internet, more

          7  outreach; I'd like to hear your opinion on that.

          8                 MS. FINKLE: Well, certainly what's

          9  driven the complaint rate are complaints made by

         10  telephone, and one can speculate that 3-1-1 has

         11  something to do with that, one can also speculate

         12  that 3-1-1 cell phones have something to do with

         13  that.

         14                 But the large, the increase in

         15  complaints, what's really driving the increase, if

         16  you look at the types of complaints that we're

         17  receiving are abuse of authority, and included in

         18  the abuse of authority category are the allegations

         19  stop and question, frisk and search.

         20                 So, for example, since 2002 all

         21  complaints increased by 66 percent, but in that same

         22  time frame the complaints that included an

         23  allegation of frisk and/or search increased 179

         24  percent. And of complaints that included an

         25  allegation of question and/or stop, those complaints
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          2  increased 305 percent. So, those increases far

          3  surpass the overall complaint increase. This

          4  indicates that the complaints are going to continue

          5  to increase in 2007.

          6                 CHAIRPERSON VALLONE: The numbers

          7  we're recently attained from the Police Department

          8  show that stop and frisks have increased from

          9  100,000 in 2001/'02 to about 500,000. Now, again,

         10  that's not completely attributable to increase of

         11  stop and frisk, because some of that has been

         12  reporting. But it does by any stretch of the

         13  imagination show that there have been a great deal

         14  more, there has been a great deal more of this type

         15  of activity on the streets. So, would that explain

         16  what you just stated, or do you believe something

         17  else is going on?

         18                 MS. FINKLE: I don't know that we have

         19  enough information, including all sorts of

         20  documented police encounters, to make firm

         21  conclusions about why complaints go up or down. But

         22  the stop and frisk data is going to help us in the

         23  future, help track our complaint rate.

         24                 We've seen the same stop and frisk

         25  data that you've seen and it's organized by the
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          2  command of the officer who conducted the stop. It

          3  might be easier for us, for example, to analyze the

          4  data with respect to complaint trends if it was

          5  organized by the precinct in which the stop

          6  occurred. It's easy to track complaint rates by the

          7  precinct in which an incident occurred.

          8                 CHAIRPERSON VALLONE: I'm sorry, why

          9  can't you do it that way?

         10                 MS. FINKLE: We have sometimes

         11  difficulty attributing complaints to a certain

         12  command. They certainly have this data, but the way

         13  the data was organized as it was presented to you

         14  was organized by the stopping officer's command,

         15  rather than the precinct in which the stop occurred,

         16  and it's most easy to track complaint rates going up

         17  or down by looking at the location of incidents.

         18                 CHAIRPERSON VALLONE: So, what do you

         19  recommend can be done about that?

         20                 MS. FINKLE: Well, in addition to all

         21  the data, the voluminous data that they've given

         22  you, they could simply add an appendix that would

         23  organize the complaint numbers by precinct of

         24  occurrence.

         25                 CHAIRPERSON VALLONE: We'll be

                                                            171

          1  COMMITTEES ON PUBLIC SAFETY AND CIVIL RIGHTS

          2  requesting that then. What is the amount of stop and

          3  frisk complaints, you may have said this, that you

          4  received as a percentage of the whole and as an

          5  actual figure?

          6                 MS. FINKLE: In 2006, for example, of

          7  all the complaints we received, 7,669, 22 percent

          8  contained an allegation of frisk and/or search, and

          9  27 percent contained an allegation of question

         10  and/or stop.

         11                 CHAIRPERSON VALLONE: And of those,

         12  how many did you substantiate?

         13                 MS. FINKLE: Well, that's tracking

         14  only the complaints coming in. The year in which we

         15  dispose of a complaint may be different than the

         16  year it's come in.

         17                 What I can tell you is that in 2006

         18  the rate at which the Board substantiated the

         19  allegation frisk, when it was fully investigated,

         20  was 13 percent. The Board substantiated a search of

         21  a person ten percent of the time, and substantiated

         22  the allegation and/or stop nine percent of the time,

         23  just slightly, all of those percentages are slightly

         24  above the overall average.

         25                 CHAIRPERSON VALLONE: Okay. This may
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          2  be a silly question, but you referred to the

          3  information we received as information you rely on

          4  to do your work, I'm assuming that you get your own

          5  information, but maybe I'm wrong about this?

          6                 MS. FINKLE: Well, the Department

          7  provides us information about the number of arrests

          8  it makes a year and the number of summonses issued

          9  by uniformed officers, and we receive the -- after

         10  the Council was provided with the stop and frisk

         11  data, we received the same data from the Department

         12  and the Department has agreed to provide us the stop

         13  and frisk data at the same time that they provide it

         14  to you.

         15                 CHAIRPERSON VALLONE: So, have you

         16  requested that they provide it in a manner that will

         17  be helpful to you? We will be doing that, but I

         18  assume you have your own methods and success rate at

         19  getting that information?

         20                 MS. FINKLE: We haven't made that

         21  specific request, but we can do so.

         22                 CHAIRPERSON VALLONE: Actually, we

         23  will be doing it from here but I actually recommend

         24  you do it. I'd like to know the results of that.

         25                 Again, in the interest of time, the
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          2  Police Department stated that a significant number

          3  of cases they received from you as substantiated do

          4  not include sufficient evidence to proceed, that

          5  they're investigating the possibility of returning

          6  these to you. In addition, there are times when the

          7  investigation is complete, but the evidence does not

          8  support the conclusion reached. That's a pretty

          9  serious allegation. They said that happens

         10  significant amount of times. I'd like to hear your

         11  opinion about that.

         12                 MS. STONE: I'd like to address that.

         13  I think we categorically reject the suggestion that

         14  our investigations and legal analysis, that the

         15  quality has declined in any respect.

         16                 In fact, we think it has increased

         17  and I think it's increased over the time that I've

         18  been on the Board.

         19                 CHAIRPERSON VALLONE: Well, that could

         20  actually be an increase. It didn't say it isn't. It

         21  still says a significant amount of time this occurs.

         22                 MS. STONE: I can't say that every

         23  case that we send over is a case that can

         24  necessarily be won at trial. There will always be

         25  differences of opinion on that, there will always be
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          2  witnesses that disappear, there will always be he

          3  said/she said situations that maybe aren't winnable

          4  at trial, but I will stand behind the quality of our

          5  investigations. As someone who reads 2,000 case

          6  reports a year, I can see how detailed they are, and

          7  the Police Department also led you into a discussion

          8  that the quality of our investigative staff, they

          9  are college graduates, many with substantial

         10  experience. Generally speaking, in fact more than

         11  generally speaking, most of the time the reports are

         12  very, very well done.

         13                 The Police Department left the Board

         14  completely out of the discussion. We have an

         15  incredibly experienced Board, a large percentage of

         16  lawyers, a large percentage of those lawyers have

         17  criminal justice or law enforcement experience.

         18  Every single case that goes over to the Police

         19  Department has been reviewed by one of their own

         20  designees. Three of our designees are Police

         21  Department, often lawyers, former Police Department

         22  executives, and they've approved them and found that

         23  they are fully substantiated. And we're the ones who

         24  review this, so I disagree with the contention that

         25  we are on a regular basis misunderstanding and
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          2  misapplying the law.

          3                 I also reject, as someone who has

          4  read these cases, the notion that we don't

          5  appreciate that police officers sometimes make

          6  good-faith mistakes. And some of those cases where

          7  we think there has been a good-faith

          8  misunderstanding of the law, on the panels that I've

          9  sat on over the years, we don't substantiate. Or

         10  sometimes we do substantiate, and we substantiate

         11  with instructions. We do make distinctions there.

         12                 We also make credibility findings

         13  that we think ought to be respected and tested by

         14  the principal of the trial room.

         15                 CHAIRPERSON VALLONE: I think it's

         16  clear to anyone involved in law enforcement, there

         17  are good-faith mistakes made, especially in the stop

         18  and frisk. I think Chris Dunn and I could look at

         19  100 arrests today and disagree about 50 percent of

         20  them, as to whether or not they were appropriate or

         21  not. No police officer on the street can figure out

         22  the ever-changing stop and frisk laws. I don't think

         23  anybody would fault anyone based on that.

         24                 But outside of the complaints that

         25  they've sent back, or not acted on because witnesses
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          2  were gone, or -- first of all, how many cases do you

          3  send over that they refuse to act on? And other than

          4  the ones where witnesses testify, do you agree with

          5  their finding that there should be no action taken

          6  on these cases? And what happens in that instance?

          7                 MS. STONE: I want Ms. Finkle to

          8  address the statistical data, and what we have and

          9  what we don't have. We don't actually, we aren't

         10  actually able to parse it all through quite the way

         11  you set it out.

         12                 There has been a decided increase in

         13  the use of instructions with respect to all of our

         14  substantiated cases, and that cannot be attributed,

         15  as I've just said, to a decline in the quality of

         16  our investigations. I just don't believe that.

         17                 Secondly, it is not attributable to

         18  an overall decline in the severity of the misconduct

         19  that we're sending over, because if you do the

         20  analysis within a category of complaints, failure to

         21  provide identification, or abuse of authority, you

         22  see that even with a category of cases the use of

         23  instructions has increased.

         24                 CHAIRPERSON VALLONE: But before you

         25  move on, because I've heard that and it's a little
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          2  confusing, that could be looked at two ways, for

          3  someone who isn't involved in your office. The use

          4  of instructions has increased as opposed to no

          5  action in the past or as opposed to tougher action

          6  in the past?

          7                 MS. STONE: As opposed to tougher

          8  action in the past.

          9                 MS. FINKLE: The Department has a

         10  category of how it resolves cases when it does not

         11  take disciplinary action or go forward, and when

         12  they refuse to prosecute, it's called "Department

         13  unable to prosecute." And of the 360 cases,

         14  substantiated CCRB cases Department resolved in

         15  2006, 12 fell in that category.

         16                 They also dismissed 25 others after

         17  serving charges and they did not take the case to

         18  trial.

         19                 That number is not, the Department

         20  unable to prosecute hasn't radically changed over

         21  time. The overall rate at which the Department has

         22  imposed some discipline, and if you include

         23  instructions in that, we include instructions in

         24  that, it is at all all-time high of 78 percent, but

         25  the rate at which cases were brought to trial is at
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          2  an all-time low, 13 percent, the guilty rate after

          3  trial is at an all-time low since 1997, 20 percent,

          4  and the rate at which the Department has imposed

          5  instructions is at an all-time high of 73 percent.

          6                 And just to follow up on something

          7  the Chair was saying. The Department has said that

          8  the increasing uses of instruction is because the

          9  number of force cases that the Board is

         10  substantiating has declined. And it is true that the

         11  number of force cases the Board is sending over to

         12  the Department has increased, which is a good thing,

         13  but if you take just allegations within a certain

         14  category and track them, the rate at which

         15  instructions has been used since 2005 has

         16  dramatically increased. For all abuse of authority

         17  allegations, for example, that they've disposed of,

         18  where they've imposed some discipline, they imposed

         19  instructions 70 percent of the time, in 2003 that

         20  was 25 percent of the time.

         21                 CHAIRPERSON VALLONE: Apparently these

         22  instructions work, though, if you believe their

         23  testimony. Every person who had received

         24  instructions, this year at least, was never found

         25  complained about again.
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          2                 MS. STONE: We disagree with that

          3  assertion.

          4                 MR. FINKLE: Well, we certainly

          5  haven't provided that data to them. We are still

          6  analyzing our data, because that was the first time

          7  that I've heard that claim today. And also, the use

          8  of instructions, the high percentage rate at which

          9  instructions are being used is fairly recent

         10  phenomenon starting in 2005. So, it's really too

         11  early to say yet whether officers who might have

         12  received instructions in 2005 or 2006, whether that

         13  has cured a problem.

         14                 I think the Chair might also want to

         15  address that there might be a public perception

         16  problem there.

         17                 MS. STONE: I think there is a

         18  perception problem now. We understand it is the

         19  Police Commissioner's prerogative to impose

         20  discipline, I believe that they have overstated the

         21  value of instructions and understated the value of

         22  discipline. And public perception and the perception

         23  within the Police Department that wrongful activity

         24  will receive some sort of discipline, I think we're

         25  losing some aspect of that with this increased use
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          2  of instructions as a response to our substantiated

          3  cases.

          4                 CHAIRPERSON VALLONE: I'll get more

          5  into detail with that, everything you just

          6  mentioned, Ms. Finkle, in person or in writing, but

          7  again, we have some time constraints so we'll move

          8  on to Chair Seabrook.

          9                 CHAIRPERSON SEABROOK: Thank you very

         10  much. I just have a couple of questions. One is that

         11  there was an article that was -- I had seen that

         12  there was a dismissal of 800 cases in one day. Can

         13  you kind of explain how that took place and what

         14  that was all about? In reference to these 800 cases

         15  that were actually done away with.

         16                 MS. STONE: I'm not certain there was

         17  800 cases. I'm not all together positive. But I can

         18  address it by explaining to you how we do our work.

         19                 The CCRB investigators and

         20  supervisors review case reports and they are

         21  delivered to our Board members. When I first started

         22  on the Board, it was about 100 cases a month. And

         23  mind you, we are part-time workers, most of us have

         24  other full-time jobs. So, the case reviews get fit

         25  into -- you know, there are things that we don't do
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          2  with our families, and hobbies and everything else,

          3  in order to be able to review these cases in the

          4  serious and give them the serious and thorough

          5  review that they deserve. We are now up to about 175

          6  cases. A significant portion of those, currently

          7  about 60 percent are what we call truncated. I don't

          8  like that term, but that's what we call them. Most

          9  of those cases involve the complainant or the victim

         10  refusing to cooperate with the investigation.

         11                 So, it's not a failure on the CCRB's

         12  part, or at least we don't view it that way, it's a

         13  failure of the complainant to be willing to pursue

         14  the complaint that he or she has originally made.

         15                 So, that cuts that group down to

         16  considerably smaller than 175 a month that we're

         17  reviewing. Each Board member gets their cases in

         18  their office or in their home and reviews them over

         19  the course of a month and then fills out a voting

         20  sheet. We then meet as a panel, and discuss those

         21  cases where we, there are two things we discuss: We

         22  discuss those cases where we disagreed with each

         23  other on what should happen to the case. Sometimes

         24  we've all disagreed with the investigator and think

         25  that a case should be substantiated, in which case,
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          2  you know -- but it's where we disagree, we have a

          3  discussion.

          4                 Also, on any case where any one of us

          5  has voted to substantiate a case, we discuss that

          6  case as well. That is a much smaller subset. So, the

          7  notion that 800 cases get disposed of in a day is a

          8  misnomer when you've cut down to the actual number

          9  that need to be discussed.

         10                 The team that you're talking about,

         11  the panel that you're talking about had difficulties

         12  getting together for a variety of reasons, and they

         13  did dispose of those cases all in one day, but the

         14  actual discussion of the cases was only with respect

         15  to a relatively limited number and hides, it's like

         16  the tip of the iceberg and hides the tremendous

         17  volume of work that gets done by the investigators

         18  and by the Board members before they get together in

         19  person.

         20                 CHAIRPERSON SEABROOK: Those cases

         21  that were actually the number -- it was reported in

         22  the paper it was 800 cases in one day. How would the

         23  public have access to review, or is there a public

         24  review of cases that were actually dealt with that

         25  one could see if they were fairly judged or

                                                            183

          1  COMMITTEES ON PUBLIC SAFETY AND CIVIL RIGHTS

          2  substantiated, what you said?

          3                 MS. STONE: Let me make one comment.

          4  Those cases were not dismissed. They were dealt with

          5  and ruled on by the panel. I just missed your word

          6  of dismissed. Many of those cases were substantiated

          7  and sent on to the Police Department.

          8                 The only way in which the public can

          9  review what the Board decides to do with cases is

         10  through statistical analysis. Because our review and

         11  discussion of cases is not a matter that is done in

         12  a public session.

         13                 CHAIRPERSON SEABROOK: Well, let me

         14  just kind of deliver a community message. We've been

         15  around the City holding public speakouts and

         16  hearings, and the number one complaint of a number

         17  of people talk about the abusive language and the

         18  disrespect of police officers to not criminals but

         19  just law-abiding citizens, and that this display of

         20  this language that we heard from grandmothers and

         21  mothers, and then there was the issue of the

         22  response that we have gone to the CCRB and nothing

         23  has ever been done.

         24                 What are the percentage of those

         25  complaints? How are they dealt with and what has
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          2  been the punishment, if any, or what has been the

          3  basis of those cases that have been resolved so that

          4  the people in the community, because that is their

          5  issue that they are raising?

          6                 And then lastly, the last question

          7  is: You talked about other ways of filing civilian

          8  complaints, and Ms. Jones don't have a computer, she

          9  don't know nothing about on-line, don't know

         10  anything about that at all, she don't go to the

         11  precinct, because she's filing against the person

         12  who works there or any others; what local places

         13  that's available for Mrs. Jones to file a complaint,

         14  such as a Council office or State legislator's

         15  office, community office, community planning boards?

         16  Perhaps you can kind of give us a discussion on

         17  that?

         18                 MS. STONE: I'm going to ask Ms.

         19  Finkle to address your question about the numbers.

         20                 CHAIRPERSON SEABROOK: Okay.

         21                 MS. STONE: But I want to address your

         22  other two points.

         23                 We take complaints of discourtesy

         24  very seriously. And I have certainly been on panels

         25  that have substantiated those complaints. We do not
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          2  treat those lightly, and I please ask you to ask

          3  them to filed complaints about when they're the

          4  subject of discourtesies, because we do take them

          5  seriously.

          6                 Secondly, it's very easy to file a

          7  CCRB complaint. We actually get relatively few over

          8  the Internet. Our forms are around in various

          9  places, besides the Police Department, where they

         10  can be gotten, but the easiest thing to do is to

         11  call 3-1-1.

         12                 MS. FINKLE: The forms are really not

         13  used as frequently anymore, because of 3-1-1. So,

         14  anyone who wants to file a complaint, they don't

         15  have to use the Internet and they don't have to go

         16  to the precinct. In fact, a decreasing number of

         17  people are filing complaints at precincts. They can

         18  pick up the phone and call 3-1-1. They could come to

         19  the CCRB's offices and be interviewed immediately.

         20  They could go to their local Council member. We get

         21  referrals from Council Members' offices quite

         22  frequently.

         23                 CHAIRPERSON SEABROOK: Is there a form

         24  that is at the community boards that they could

         25  actually have that they can complete that can be
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          2  sent in?

          3                 MS. FINKLE: The Councilperson may

          4  have forms.

          5                 CHAIRPERSON SEABROOK: Have you

          6  provided the Council offices with any forms?

          7                 MS. FINKLE: Not on a regular basis.

          8                 CHAIRPERSON SEABROOK: On any

          9  businesses?

         10                 MS. STONE: Well, they're available on

         11  line.

         12                 CHAIRPERSON SEABROOK: I'm just

         13  stating that --

         14                 MS. FINKLE: When the Council members

         15  request them, we supply them a form.

         16                 CHAIRPERSON SEABROOK: All of them are

         17  requesting it. All of them are requesting it. They

         18  all should be in every office made available. All of

         19  the community boards are requesting it and they

         20  should all be there, and the public service that you

         21  should provide to say that these are actually there,

         22  that this is actually going to be the case. And

         23  perhaps people from your office have sat in those

         24  meetings that we've had all over the City, and

         25  that's a real issue and a real concern that we have

                                                            187

          1  COMMITTEES ON PUBLIC SAFETY AND CIVIL RIGHTS

          2  discourtesy, professionalism and respect, and that's

          3  what they are complaining, that somebody needs to

          4  listen to them, and they don't need all of the other

          5  things to go through. And I'm saying that each and

          6  every one, and if you don't have the staff, and if

          7  you don't have the money, that maybe this is the

          8  time to talk to us about putting that in and getting

          9  the publications, but it needs to be made available

         10  so that people who have a complaint, should have

         11  that opportunity to go elsewhere. When you said

         12  various, I didn't hear where.

         13                 MS. FINKLE: We'd be happy to send

         14  complaint forms to every Council Member's Office,

         15  and to community boards.

         16                 It's sometimes much easier for

         17  someone to pick up the phone and actually the

         18  questions and answers, even if we don't have the

         19  live staff, the voicemail system provides extensive

         20  Q and A to someone who calls, and we actually get

         21  more detail and information through phone calls than

         22  through the short form. But we are going to, at your

         23  suggestion, send out a mailing.

         24                 CHAIRPERSON SEABROOK: Thank you very

         25  much.
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          2                 CHAIRPERSON VALLONE: Thank you.

          3                 I'd like to sit here and take

          4  testimony all day, but witnesses need to go so we're

          5  trying to keep this brief.

          6                 So, Council Member DeBlasio.

          7                 COUNCIL MEMBER DeBLASIO: Very briefly

          8  to both chairs. Thank you. I want to express my

          9  appreciation to Franklin Stone for being here and

         10  for her service. She lives in my community, which

         11  makes me biased. I know her good work in the

         12  community as well.

         13                 I'm also very pleased the Mayor has

         14  devoted new resources. I am fundamentally concerned,

         15  however, that the only way to understand the history

         16  of this body is to look at it through the prism of

         17  three different mayoralties, there have been three

         18  different approaches, and I think we have to

         19  acknowledge that that is a problem, because I think

         20  this should be something in a sense that gets locked

         21  into a long-term pattern of being a strong presence

         22  in our City, in our communities, and I'm not sure

         23  that's been possible with different Mayors having

         24  approached it in different ways. And I'm being

         25  polite at this moment by saying that. I believe
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          2  there were some fundamental mistakes made along the

          3  way. But just prefacing, real quick questions.

          4                 It seems to me that there is an

          5  opportunity for the CCRB to have a very major role

          6  in the public debate on issues facing the Police

          7  Department, and I think that may be particularly

          8  needed at this moment in our City's history.

          9                 We have heard in your testimony and

         10  the police testimony you have the capacity to

         11  acknowledge policy areas that need change and to

         12  suggest policy ideas. You clearly have the ability

         13  to see trends running through precincts, or there

         14  might be problem areas. There is some in your

         15  testimony, some indication of getting information

         16  out to the public, but honestly, and I don't think

         17  it's in bad faith, but I don't feel like that all

         18  adds up to a strong consistent public role, and my

         19  question is, is that something that could be

         20  achieved with the current structure in the CCRB? Do

         21  you need a charter change, do you need a different

         22  budget? What would allow the CCRB to be much more

         23  present in the every day lives of New Yorkers?

         24                 MS. STONE: In my testimony I

         25  distinguish between the complaint investigation
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          2  model, which is what the CCRB is, and the auditor

          3  monitor model, which is in effect in a number of

          4  cities, and I talked about the advantages and

          5  disadvantages of both.

          6                 One of the disadvantages -- there are

          7  many advantages to the investigations model, but one

          8  of the disadvantages is that the New York City

          9  Charter has set us up, the way our read it, our

         10  involvement in policy discussions is really limited

         11  to, or our mandate is limited to receiving

         12  investigation and making recommendations on

         13  individual complaints, and making policy

         14  recommendations and investigations that come out of

         15  the matter that come out of the data that we have

         16  from our own complaints. I don't, as I read the

         17  Charter, see that we have the authority to issue

         18  broad subpoenas to the Police Department or other

         19  data collection locations to obtain evidence that

         20  isn't directly related to our complaints, and that

         21  limits our ability to do some of the things and have

         22  some of the presence that others would have us have.

         23                 COUNCIL MEMBER DeBLASIO: Would you

         24  say, therefore, the other model might be better for

         25  this moment in our history?
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          2                 MS. STONE: I think it offers

          3  advantages and disadvantages. And certainly, you

          4  know, I have not -- I can't say that New York City

          5  necessarily has to have a monitor or auditor model,

          6  but the CCRB has not been asked to do that. If we

          7  were asked to do that, I think we could.

          8                 COUNCIL MEMBER DeBLASIO: Do you think

          9  the Mayor's Office has weighed in on the question of

         10  that interpretation of the Charter that you put

         11  forward, meaning that? Because obviously what would

         12  be crucial here is their reading of how far you

         13  could go in your current construct. Do you believe

         14  they have made a definitive decision of whether

         15  there is a way to stretch the current role?

         16                 MS. STONE: I do not know whether they

         17  have made that decision.

         18                 I was stating my own view. Because we

         19  have had discussions, public discussions at the CCRB

         20  at our monthly meetings. We've been discussing

         21  exactly this. But I think the general consensus on

         22  the Board is that we are an investigative model and

         23  not a monitor or auditor model.

         24                 COUNCIL MEMBER DeBLASIO: I'll be real

         25  quick. I think people in the community certainly
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          2  look to us as a form of oversight, and there's a

          3  certain comfort dealing with their local elected

          4  officials.

          5                 I think by definition, some of the

          6  other obvious checks and balances, like District

          7  Attorneys are by definition far away from the daily

          8  discourse of public life. People do not feel like

          9  they have a give and take with a District Attorney's

         10  office. You know, the CCRB is made up of experts and

         11  people from the field. I don't think there is any

         12  other entity that currently offers the community

         13  some kind of an ability to have a dialogue and have

         14  a real gathering place around these issues, or

         15  debate around these issues. So, I do think we need

         16  to ask ourselves now, and I think recent events

         17  point to something more than ever, that we need to

         18  look at either changing our current interpretation,

         19  or look at other ways to broaden the CCRB's role. I

         20  think it should be a place where the individual case

         21  or the larger debate naturally occurs.

         22                 Now, just real quickly I asked the

         23  police about earlier. I appreciate that there has

         24  been progress on the time it takes to resolve

         25  complaints. I believe 250 days is a problematic
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          2  average, given the history of the CCRB. And that's

          3  not a reflection on present company. That's saying

          4  that I don't think this entity necessarily has

          5  gotten to the point where people have a clear and

          6  consistent understanding of it, and certainly in

          7  people in communities where there's questions about

          8  police community relations have come to have full

          9  faith in the CCRB. So, I'm concerned about that

         10  average, and I want to ask the specific question,

         11  how many cases are dropped, in other words, not

         12  continued by the complainant, perhaps in large

         13  measure because it takes so long to resolve them?

         14                 MS. STONE: Let me make a couple of

         15  comments. The 250 day number is the average number

         16  of days for the Police Department to dispose of our

         17  cases. I'm not positive of what our number is, Ms.

         18  Finkle is looking for it. But that was what they

         19  testified to.

         20                 COUNCIL MEMBER DeBLASIO: You're

         21  saying on top of your process?

         22                 MS. STONE: On top of our process.

         23                 COUNCIL MEMBER DeBLASIO: So, it's

         24  worse. And I don't mean that as a value judgment, it

         25  is longer.
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          2                 MS. STONE: There is no question.

          3  We've got two separate systems prosecuting these.

          4  The investigation is taking place in one place, and

          5  then the prosecution taking place somewhere else.

          6  So, we do have a long period of time.

          7                 We work as hard as we can to shorten

          8  the length of time. Because there is no question

          9  that the shorter the period of time is between the

         10  filing of the complaint and the adjudication, you're

         11  going to have a stronger case. But I'm not positive

         12  that there's a length of time that's associated with

         13  our truncation rate, because our cases tend to

         14  become truncated within the first weeks or months

         15  when we're unable to track down the complainant and

         16  get them in to testify.

         17                 COUNCIL MEMBER DeBLASIO: Has there

         18  been any study of how many people ended their own

         19  cases because they didn't feel that they would end

         20  up with a timely result or a fair result?

         21                 MS. STONE: Not that I'm aware of.

         22                 MS. FINKLE: We've taken a look at the

         23  truncation rate, and the truncation rate has gone in

         24  the last five years from about 50 to 60 percent. So,

         25  60 percent of the people file complaints with the
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          2  CCRB, including the complainant and the alleged

          3  victim who may not have initiated the complaint, do

          4  not proceed with the complaint. And we, the Board

          5  itself was concerned about this issue and took a

          6  look at it, and to analyze it over a five-year time

          7  frame. And what the Board found is that the factors

          8  that play into whether a person cooperates or not is

          9  linked to, one, how the complaint was filed.

         10  Complaints made by phone are much more likely to

         11  result in a truncation, a person dropping out, than

         12  people who file it by other methods. And

         13  interestingly, the person who files the complaint

         14  more immediately than by a person who waits, is more

         15  likely to drop out of the process, which leads one

         16  to the conclusion that the person might have been

         17  hot under the collar initially right after the

         18  complaint was filed, and then as that person cools

         19  down, is not particularly interested.

         20                 The other thing that has to do with

         21  complainants or alleged victims that we can't find,

         22  the people who file those complaints initially at

         23  the Department, and then the Department refers it to

         24  us because it falls within our jurisdiction, we're

         25  more likely not to be able to locate those people,
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          2  than if they had filed their complaint directly with

          3  us, and that's because of the Department may not

          4  collect as much contact information for that person

          5  as we do, if they file the complaint with the CCRB.

          6                 COUNCIL MEMBER DeBLASIO: Well, I will

          7  just say the obvious. That could be right there a

          8  cause for a problem with public faith, if someone

          9  thinks they duly registered a complaint and then

         10  never hears anything. But can we get a copy of your

         11  analysis of the truncation rate over time?

         12                 MS. STONE: Yes.

         13                 COUNCIL MEMBER DeBLASIO: Thank you.

         14  The last, the very last, again I will have to be

         15  plain spoken, I'm sure everyone is going to have to

         16  do a certain amount of dancing. Let's admit it,

         17  there is a quota system of some sort, or a strongly

         18  encouraged numerical system pervading our public

         19  safety entities; can you comment on whether you have

         20  any concern as people are real experts on the

         21  question of police community relations, whether the

         22  pressure to meet numerical goals at the precinct

         23  level is contributing to an increase in the number

         24  of cases -- complaints, I should say?

         25                 MS. FINKLE: We have no idea. We can't
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          2  draw any particular conclusion from an impression of

          3  officers that there is and how that might --

          4                 COUNCIL MEMBER DeBLASIO: Do you think

          5  it's an issue worthy of further study?

          6                 MS. STONE: It doesn't come out of our

          7  data. The way we collect our data, I don't think we

          8  can make that connection. I would like to say,

          9  having been here in the budget dance repeatedly with

         10  the Council, and I'm delighted to be dancing on

         11  substantive issues.

         12                 COUNCIL MEMBER DeBLASIO: Well said.

         13                 Mr. Chairman, we're going to start a

         14  clock of how many days that people deny the presence

         15  of the quota system, present company excluded.

         16  Obviously the more interesting answers were from the

         17  Police Department. But thank you very much for the

         18  opportunity to question.

         19                 CHAIRPERSON VALLONE: I think they're

         20  as plain spoken as you ask them to be.

         21                 Council Member James. Again, we need

         22  some time constraints, so thank you.

         23                 COUNCIL MEMBER JAMES: Thank you.

         24                 Mayor Bloomberg in his State of the

         25  City Address, as you indicated, talked about
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          2  expending CCRB's resources. In the event that that

          3  is adopted, what are your plans for those resources?

          4                 MS. FINKLE: Well, so far the

          5  preliminary budget essentially baselined the number

          6  of investigators that the Council has been including

          7  in our budget in each adopted budget. So, the

          8  overall headcount of investigators right now as of

          9  the preliminary budget plan, is only one higher than

         10  what it has been in the adopted budget.

         11                 We're hopeful, and we're obviously

         12  having discussions with the Mayor's Office, that

         13  they're going to increase our resources even further

         14  in the Executive Budget plan. And part of what we

         15  believe that we need is a significant number, higher

         16  number of investigators.

         17                 COUNCIL MEMBER JAMES: What are the

         18  qualifications for an investigator? As I'm sure you

         19  were here earlier and you heard from the Police,

         20  they said some of the reasons why CCRB's cases were

         21  dismissed is because investigators misinterpreted

         22  the law.

         23                 MS. FINKLE: Well, Chair Stone

         24  addressed the broader question earlier. But the

         25  Board, comprised of former Police Department
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          2  executives, and community, people involved in the

          3  community and many lawyers, actually make the

          4  findings on each and every case that the agency

          5  closes, including substantiated cases. So, there is

          6  a review process of the cases submitted to them by

          7  -- that the investigative staff submits to them.

          8                 The investigators have to have a

          9  bachelor's degree and the qualities we look for in

         10  investigators is that they have broad experience

         11  with different socioeconomic ethic groups, that they

         12  have analytical skills, that they have the

         13  personalities where they're going to be able to

         14  question officers who are represented by union

         15  attorneys, and that they have strong communication,

         16  verbal and written communication skills.

         17                 We also conduct significant training

         18  of those investigators, including training that the

         19  Police Department conducts in addition to our own

         20  three-week in-house training, and of course

         21  on-the-job training.

         22                 And we have, each team is run by a

         23  manager that has ten or more years of investigative

         24  or law enforcement experience.

         25                 COUNCIL MEMBER JAMES: And is there a
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          2  backlog of cases currently?

          3                 MS. FINKLE: People use that term

          4  backlog, and I'm not sure what that means. We have,

          5  last year we received nearly 8,000 complaints. We

          6  currently have a docket, an open docket of more than

          7  4,000 complaints and about 40 to 50 percent of those

          8  cases right now are pending Board review.

          9                 We have consistently, the Board has

         10  increased its productivity over the last five years

         11  by 53 percent. We've been pretty consistent in

         12  stating to the Council that despite the productivity

         13  increases, we haven't been able to quite keep up

         14  with the increased number of complaints, which is

         15  increased by 66 percent over the same time frame.

         16                 COUNCIL MEMBER JAMES: And in your

         17  testimony you talked about the fact that you have

         18  access to the stop and frisk report database; what,

         19  if anything, have you done with that database?

         20                 MS. FINKLE: Well, we use that

         21  database in connection with the investigation of our

         22  complaints. So, for example, if someone comes to the

         23  CCRB and says that he or she was improperly stopped,

         24  one of the first things that we're going to look for

         25  is for that stop and frisk log and stop and frisk
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          2  report.

          3                 COUNCIL MEMBER JAMES: So you do a

          4  cross-reference?

          5                 MS. FINKLE: Well, those computer

          6  databases are actually computer operated by Police

          7  Department personnel that are assigned to the CCRB,

          8  and we submit a request to those officers and they

          9  conduct the search of those records for us.

         10                 A lot of the other times that we use

         11  a stop and frisk database is if someone has had an

         12  encounter with an officer and we don't know who the

         13  subject man is. We would look to see what units were

         14  operating within the vicinity of that encounter, to

         15  try to determine what units might have had the

         16  encounter with this particular person, particularly

         17  if it's a plain clothed unit. We look to see if

         18  there are stop and frisk encounters near the

         19  incident location.

         20                 COUNCIL MEMBER JAMES: So, if, in

         21  fact, there is no back up document for an alleged

         22  illegal stop and frisk, is that grounds for, is that

         23  something that you consider with respect to whether

         24  or not that complaint is substantiated or not?

         25                 MS. FINKLE: Absolutely.
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          2                 COUNCIL MEMBER JAMES: And you do

          3  realize that often times some stop and -- illegal

          4  stop and frisks that are being done, the police

          5  officers don't fill out the 250s?

          6                 MS. FINKLE: Absolutely. I mean, we

          7  use the 250. Certainly if we determine that the stop

          8  and frisk has occurred, and there has been no 250

          9  filed, it's relevant for our determination as to

         10  whether the stop was punishable misconduct, and one

         11  point I want to make is that the decision about

         12  whether a stop and frisk is misconduct, is not the

         13  same question as to whether it was unlawful. You can

         14  conduct an unlawful stop and frisk and it not be

         15  punishable misconduct for some of the same issues,

         16  that you've already discussed, because that area of

         17  the law is very complicated.

         18                 So, not only does the Board examine

         19  whether the stop was improper, if it determines it

         20  was improper, we have to determine whether it's

         21  punishable misconduct, and we look to see whether

         22  there is evidence that it was intentionally done

         23  unlawfully, knowingly done unlawfully, or whether

         24  the stop was so grossly unlawful, the officer should

         25  have known it was unlawful. And the absence or
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          2  presence of a stop and frisk report is relevant to

          3  that analysis.

          4                 COUNCIL MEMBER JAMES: Do you engage

          5  in any pattern and practice cases? Particularly if

          6  you see a certain officer's name over and over

          7  again?

          8                 MS. FINKLE: Well, what we do is, if

          9  we see patterns in our cases, we have in the past

         10  issued policy recommendations to the Department to

         11  cure what we see to be a problem.

         12                 So, for example, we noticed that

         13  there were a lot of improper strip searches being

         14  conducted, and officers admitted to conducting the

         15  strip searches, but believed either that the conduct

         16  didn't constitute a strip search or it was okay what

         17  they did. And so we made a recommendation pointing

         18  out that problem to the Department, and in response

         19  they realized a FINIS (phonetic) message reinforcing

         20  what proper strip search procedures were, and they

         21  recently, finally, in January of this year, prepared

         22  a training video to supplement that order.

         23                 In fact, since we issued that

         24  recommendation in 2004, the rate at which strip

         25  search allegations were substantiated has declined.
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          2                 COUNCIL MEMBER JAMES: And I'm not

          3  familiar with your Board, are there any plans to

          4  expand it? And is your Board diverse? And when I say

          5  diverse, not only diverse in terms of demographics,

          6  but diverse in terms of political opinion,

          7  affiliation, life experience and/or work experience?

          8                 CHAIRPERSON VALLONE: Council Member

          9  James, just in the interest of time, they're fine

         10  questions, but we have a hearing on the 20th

         11  regarding budget and you can ask any of these

         12  questions of the Board you want, but we have five

         13  witnesses who need to leave by 3:00 that we need to

         14  get to.

         15                 COUNCIL MEMBER JAMES: Mr. Chair, this

         16  is the last question.

         17                 CHAIRPERSON VALLONE: Thank you.

         18                 COUNCIL MEMBER JAMES: Thank you.

         19                 MS. FINKLE: Well, I can say from my

         20  perspective of working for the Board as an Executive

         21  Director, and I don't know if any of you have worked

         22  for a Board, but there are 13 authorized positions

         23  in the Board and they certainly represent a broad

         24  spectrum of political views and they certainly don't

         25  always agree either amongst themselves or with the
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          2  staff. And you can look on our website and there are

          3  pictures of all the Board members, they do reflect a

          4  broad spectrum of New York City, some of them have

          5  -- not all of them are lawyers, there are only

          6  three that can be and they must have prior

          7  experience as law enforcement professionals, and the

          8  five City Council designees certainly must, they

          9  must under the Charter, come from one of the five

         10  boroughs, so all five boroughs are represented.

         11                 COUNCIL MEMBER JAMES: And lastly,

         12  your standard of review is?

         13                 MS. FINKLE: By a preponderance of the

         14  evidence.

         15                 COUNCIL MEMBER JAMES: Thank you.

         16                 CHAIRPERSON VALLONE: I've got more

         17  questions, I'm not going to go into them now,

         18  regarding the Police Department's saying that they

         19  are going to explore the possibility of turning

         20  cases to you. I want to discuss that with you, but

         21  we need to let you go today. So, maybe at the next

         22  hearing.

         23                 Thank you both for the job you do,

         24  and we'll see you very soon.

         25                 MS. FINKLE: Thank you.
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          2                 MS. STONE: Thank you.

          3                 CHAIRPERSON VALLONE: And any help we

          4  can give you, you let us know.

          5                 I'm going to call Richard Jerome and

          6  Richard Davis.

          7                 Thank you both, and I apologize for

          8  making you wait. But as you see, we're trying to get

          9  this done as quickly and humanly possible, but it's

         10  a very passionate subject.

         11                 MR. JEROME: I'll start. My name is

         12  Richard Jerome, and I very much appreciate being

         13  invited to testify here. The work that the Committee

         14  is doing and the Council is doing, you know, is very

         15  much at the heart of police reform, police

         16  accountability and bias-free policing. To give you a

         17  quick rundown on kind of my background and what I

         18  do, let me just start out by saying there certainly

         19  have been significant strides in police community

         20  relations in many jurisdictions, and also in

         21  enhancing police integrity over the years, but

         22  distrust of the police, particularly in minority

         23  communities, continues at very unhealthy levels, and

         24  I think it's an issue that needs to be addressed

         25  throughout the country.
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          2                 CHAIRPERSON VALLONE: Mr. Jerome, just

          3  so people know, you are currently the Deputy Monitor

          4  and Special Master for Police Reform Settlements in

          5  Cincinnati, and you were formerly Deputy Associate

          6  United States Attorney, coordinating the efforts to

          7  promote police integrity and address police

          8  misconduct.

          9                 MR. JEROME:  Yes.

         10                 CHAIRPERSON VALLONE: Okay. I want

         11  people to listen to you, that's why.

         12                 MR. JEROME: Okay. So, let me just

         13  very briefly, at the Justice Department I was

         14  Attorney General Reno's point person on police

         15  accountability and racial profiling issues. I did

         16  help oversee the Civil Rights Division Pattern or

         17  Practice Program, as well as working with the COPS

         18  Office on Best Practices (phonetic) on

         19  accountability and police integrity.

         20                 Since 2001 I've been in private

         21  practice, working on police reform issues and civil

         22  rights. I am currently the court-appointed Special

         23  Master in Cincinnati on two settlements there. One

         24  of those is a Justice Department Memorandum of

         25  Agreement that addressed basically use of force,
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          2  accountability, citizen complaints and risk

          3  management.

          4                 The second agreement is a Class

          5  Action settlement, a private Class Action that is

          6  called "The Collaborative Agreement," and that

          7  addresses concerns regarding racial profiling and

          8  police community relations.

          9                 We're now in the fifth year of these

         10  five-year agreements, and are working to address how

         11  the reforms that are put in these agreements can be

         12  continued and institutionalized after the

         13  agreements. So, you know, clearly changing

         14  organizational culture is not an easy thing, and

         15  there are certainly plenty of situations where

         16  Police Departments try to hold their breath until

         17  the monitor goes away, and we are in the process of

         18  trying to address those questions and

         19  institutionalize some of the reforms that have been

         20  put in place through these measures.

         21                 I have also done a lot of work in

         22  other jurisdictions, in terms of evaluating and

         23  assessing police oversight, particularly civilian

         24  oversight of law enforcement, so I'm going to spend

         25  a little bit of time today talking about the
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          2  different models of police accountability, and ways

          3  both in terms of external civilian oversight and

          4  ways to internally promote accountability in a law

          5  enforcement agency. But I do want to spend just a

          6  little bit of time, and I'll do this at the end,

          7  talking about the issues of racial profiling and

          8  stops and biased-free policing, and I think it

          9  addresses many of the questions that come up, and

         10  that you'll be working on in another hearing.

         11                 Generally police accountability

         12  certainly requires internal systems for holding

         13  officers accountable when they engage in misconduct,

         14  better systems for investigating systems complaints,

         15  risk management systems for identifying officers

         16  that engage in at-risk behavior, so, for example,

         17  early warning systems. And for accountability to

         18  really take hold, best practices really need to be

         19  not just adopted by the agency and reviewed by

         20  oversight entities like the City Council, entities

         21  like CCPC, but also need to be embraced by the

         22  police leadership and the political leadership of

         23  the jurisdiction.

         24                 I think there is broad agreement that

         25  law enforcement business, in general, is the
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          2  public's business and therefore needs to be open and

          3  transparent. The privilege of the police to self

          4  regulate comes with an obligation for them to be

          5  fully open, in terms of their records, to

          6  representatives of the public, such as monitors and

          7  oversight bodies and certainly the City Council.

          8                 Very quickly, in terms of the goals

          9  of civilian oversight and entities that engage in

         10  that kind of work, include reducing misconduct by

         11  providing an objective review of citizen complaints

         12  and identifying improper behavior and ensuring

         13  appropriate discipline is imposed, identifying

         14  patterns or trends is misconduct, recommending

         15  improvements in police policies, tactics and

         16  training that will serve to increase police

         17  integrity and improve performance of the Police

         18  Department, certainly helping to create systems to

         19  identify problematic behavior before discipline is

         20  warranted so that there can be corrective action

         21  taken and move officers, you know, who have some

         22  early signs of problems in the right direction, and

         23  then really to increase the public trust in both the

         24  police and to strengthen the relationship between

         25  the Police Department and the community. And I do
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          2  think it's important as well for these oversight

          3  entities to provide a forum, as was talked about

          4  earlier, by Council Member DeBlasio for public

          5  concern and comments about the Police Department.

          6                 So, you have a situation where there

          7  is some transparency and outside scrutiny for

          8  agencies that are often viewed as fairly insular.

          9                 There is a great challenge in terms

         10  of civilian oversight for law enforcement. It's

         11  difficult for them to effectively review and prompt

         12  change in Police Departments when law enforcement

         13  agencies are traditionally fairly insular,

         14  suspicious of outsiders, jealous of their own

         15  authority to manage and discipline their members,

         16  and where those officers have legitimate procedural

         17  rights and protections for their actions.

         18                 So, oversight, particularly civilian

         19  oversight entities have to maintain credibility both

         20  with groups in the community, and with the Police

         21  Department that often have very widely different

         22  views and sometimes opposite views of the Police

         23  Department, and still maintain the support of the

         24  agencies appointing authority.

         25                 So, let me just go very quickly
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          2  through different models of oversight and then we

          3  can address a little bit New York City and the

          4  issues of racial profiling and bias-free policing.

          5                 I do want to note before going into

          6  this, though, that in terms of New York City, there

          7  is no other jurisdiction in the country where an

          8  oversight entity, whether it's a civilian review

          9  board or a monitor has to deal with a police

         10  Department of the scale of the NYPD. There is no

         11  question that the NYPD dwarfs any other local law

         12  enforcement department, Police Department or law

         13  enforcement agency in the country, so there are real

         14  challenges in figuring how to address these kinds of

         15  questions here for New York.

         16                 The first type of civilian oversight

         17  is a Civilian Review Board or Commission. Generally

         18  those members work on a voluntarily basis and their

         19  findings and recommendations are advisory. Most of

         20  the boards focus their efforts on reviewing citizen

         21  complaints, or appeals from complaints. A variant of

         22  the Civilian Review Board is what you have here in

         23  New York City where you actually have the Board that

         24  has a professional staff that undertakes the

         25  investigations of citizen complaints. So, examples
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          2  in addition to the CCRB are in Cincinnati there is

          3  the Citizen Complaint Authority, in Washington,

          4  D.C., there is the Office of Police Complaints.

          5  There are a number of, although only a small number,

          6  of agencies where the Civilian Review Board actually

          7  undertakes the investigation of complaints.

          8                 There was some discussion a little

          9  earlier by Ms. Stone regarding auditors and monitors

         10  and I think this is a fairly recent development in

         11  police oversight, where you have the entity

         12  responsible for assessing and evaluating the work of

         13  the Police Department's Internal Affairs Bureau and

         14  reviewing the Department's policies and practices.

         15  There are other terms.  In some places they're

         16  called "ombudsman," or "inspector general." But some

         17  examples of this include the Inspector General for

         18  the Los Angeles Police Department, the San Jose

         19  Independent Police Auditor. Tuscon has an

         20  Independent Police Auditor. Portland and Denver also

         21  have an Office of Independent Monitor.

         22                 CHAIRPERSON VALLONE: Is that like

         23  RCCPC? Is there a difference?

         24                 MR. JEROME: There is a difference in

         25  some ways. It seems the CCPC is doing some auditing
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          2  and review, but for the most part, one of the things

          3  that most of these monitors and auditors do is to

          4  have an ongoing review and an ability to oversee and

          5  work with the Police Department as they're doing

          6  their investigations. Or at least that's I think

          7  probably the best model. There are some I think

          8  similarities. For example, the CCPC, as I understand

          9  it, does review the IAB cases and does some audits

         10  of closed cases, and that's certainly one of the

         11  areas that these monitors do review. But I guess one

         12  of the things that CCPC may not do, and that a

         13  number of auditors or monitors do review, is in

         14  addition to review citizen complaint investigations

         15  and the kind of criminal investigations that IAB

         16  does, many of the monitors also are involved in the

         17  review and evaluation of use of force investigations

         18  and officer-involved shooting investigations, and

         19  that's something that I don't believe CCPC does.

         20                 Most of these entities are set our in

         21  the city ordinance, although there are two examples

         22  where the office was actually established through

         23  contract, and there are two entities that actually

         24  are models of some very effective oversight, and one

         25  is the Los Angeles County Commission hired a Special
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          2  Counsel Merrick Bobb to monitor the LA Sheriff's

          3  Department policies and practices, and the county

          4  also recently created the Office of Independent

          5  Review. And there again, that's a group of mostly

          6  attorneys who audit the internal investigations.

          7                 There have been some hybrid models,

          8  and I'll skip those, but let me just say that the

          9  principle strength of the monitor model is the

         10  ability to address systemic issues and seek

         11  accountability within the Police Department for

         12  eliminating problems and abuses.

         13                 So, in addition to looking at

         14  individual citizen complaint cases, what they are

         15  doing is trying to look at a broader picture.

         16  Although, some also do have the ability to conduct

         17  additional investigation if they believe that

         18  certain investigations were incomplete or

         19  insufficient.

         20                 Again, let me just say two quick

         21  things about the monitor model, and the most

         22  efficient where effective models had generally been

         23  ones where the auditor is able to monitor and

         24  evaluate the internal investigations, as well as the

         25  citizen complaints, and also there is the question
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          2  of whether they can only audit or monitor closed

          3  cases, versus open cases. And there are a number of

          4  jurisdictions that have established the authority

          5  for the monitors to review ongoing investigations in

          6  addition to closed cases.

          7                 Again, one of the distinctions

          8  perhaps from the system that you've got here, in

          9  some places there is an aspect of oversight in terms

         10  of evaluating administrative investigations, for

         11  example, of officer-involved shootings, and

         12  in-custody deaths, and serious uses of force,

         13  whether or not there is a complaint associated with

         14  that officer-involved shootings. And here I'm not

         15  necessarily talking about the criminal

         16  investigation, which is generally done by the DA,

         17  but the issue of whether or not the officer's

         18  actions, both in terms of the use of force and what

         19  led up to the use of force, involve any kind of

         20  administrative violations.

         21                 I think, in addition, the aspect of

         22  that kind of evaluation that is most effective is

         23  looking at the tactical questions that go into the

         24  particular incident. So, you know, are there

         25  training issues or policy issues or tactics that are
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          2  related to this particular use of force

          3  investigation or generally in terms of a pattern of

          4  cases that suggest we ought to revise the way we

          5  train officers in use of force or in defensive

          6  tactics.

          7                 Let me very quickly turn to kind of

          8  the internal mechanisms for accountability. No

          9  question, law enforcement agencies, like the NYPD,

         10  must have a credible Internal Affairs Unit that

         11  conducts thorough and fair investigations of police

         12  misconduct. My understanding is, well, within the

         13  IAB here in New York there is also a separate unit

         14  that does audits of their own investigations. I

         15  don't have a great expertise in terms of how they do

         16  that, but I know that's part of what they do.

         17                 In addition to the Internal Affairs

         18  Unit, most large law enforcement agencies also have,

         19  or certainly should have, a unit that's responsible

         20  for inspections and audits, and here I'm talking

         21  about audits and inspections that go beyond the kind

         22  of roll call and staff inspections of officers'

         23  weapons and uniforms or assessing whether police

         24  cars are properly equipped.

         25                 Just to give you a quick example, one
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          2  of the things that has been done in terms of police

          3  audits, particularly in California, the LAPD has

          4  developed, I think in part in response and because

          5  of a consent decree with the Justice Department, an

          6  audit expertise and audit unit that reviews a whole

          7  series of Police Department policies and practices-

          8  gang units, confidential informants, audits,

          9  integrity audits on warrants and warrant

         10  applications and the supporting affidavits, warrants

         11  on arrests and stops and such.

         12                 So, that's an aspect I think to some

         13  extent, and there may be already, I'm not an expert

         14  in NYPD, I know they have the Quality Assurance Unit

         15  that does some level of review and inspections and

         16  audit, but that's just something that I think the

         17  Council needs to look at and assess how that is

         18  done.

         19                 Ideally those kind of audits should

         20  be done with protocols and check lists that are

         21  consistent with the, you know, GAO standard for

         22  audits. It's known as "the yellow book." That has

         23  not really yet been brought into most Police

         24  Departments, some departments have started to adopt

         25  that audit standard. But, you know, issues that
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          2  would be addressed in this kind of review would be

          3  things like, as was mentioned by Mr. Alexander, I

          4  think, police overtime, review of sick, injured and

          5  light-duty officers, the question of off-duty

          6  employment, property room systems, crime statistics,

          7  and also crime lab and forensic work.

          8                 Again, for the most part, the

          9  importance of that kind of evaluation, and an

         10  inspections or quality assurance division, is

         11  organizational problem solving and improvement. You

         12  know, it's separate from Internal Affairs and

         13  specific investigational activities of individual

         14  officers.

         15                 CHAIRPERSON VALLONE: Just for time

         16  sake, we have your testimony.

         17                 MR. JEROME: Yes.

         18                 CHAIRPERSON VALLONE: It's voluminous,

         19  and we appreciate that.

         20                 MR. JEROME: No problem.

         21                 CHAIRPERSON VALLONE: We are going to

         22  spend a lot of time speaking with you after today

         23  about this, but you go through all the models, what

         24  do you recommend for us? Save us the time and the

         25  effort, please.
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          2                 MR. JEROME: Well, I think there have

          3  been some questions that you've raised already, in

          4  terms of, for example, you've got the CCRB that is

          5  doing the citizen review, the review of citizen

          6  complaints, but there is a question, is it also

          7  given the resources and staff to be able to do some

          8  of those larger reviews of police practices and

          9  policies. And I think whether it's a question of

         10  providing resources and authority to the CCRB, or

         11  whether it should be in developing an additional

         12  authority for the CCPC or other entities, I do think

         13  there is a role for an oversight entity to do kind

         14  of an examination in as well, kind of a public

         15  dialogue about police strategies and police tactics,

         16  use of force issues, you know, should we have

         17  tasers, should we not have tasers? Do we have

         18  problems in terms of our training on communication

         19  issues? So, I think there is certainly a role for an

         20  oversight entity to play in terms of the larger

         21  picture of police strategy, and policies and

         22  tactics. That's one area that certainly should be

         23  addressed.

         24                 CHAIRPERSON VALLONE: They're good

         25  suggestions, but any time we've tried in the past to
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          2  give more authority, we have been stymied by the

          3  courts, you know, the State Charter. How has this

          4  been overcome elsewhere? Is it the peculiarities of

          5  our State laws? How have they overcome this

          6  elsewhere to give the real power to these oversight

          7  agencies that we have not been able to do here

          8  because of the courts?

          9                 MR. JEROME: I will tell you I don't

         10  have the specifics about the State Charter. I know

         11  that many local entities, when they set up their

         12  oversight, whether it's a monitor position or even

         13  some of the review boards, do have policy authority,

         14  or review of policies as part of their mandate.

         15                 CHAIRPERSON VALLONE: We'll have to

         16  look into why that is. So, again, keep summing up

         17  for us.

         18                 MR. JEROME: Okay.

         19                 CHAIRPERSON SEABROOK: Just a point,

         20  were some of those cases in municipalities and

         21  jurisdictions, were they consent decrees as it

         22  relates to actions by the federal government

         23  imposing on the Justice Department?

         24                 MR. JEROME: Well, I was talking about

         25  voluntary efforts by the jurisdictions to create
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          2  those kind of entities. There are a number of

          3  jurisdictions that do have monitors imposed as part

          4  of a settlement or a consent decree, and that's

          5  what's happened certainly in Los Angeles, in

          6  Detroit, in Cincinnati and DC. And to some extent,

          7  not only are those monitors reviewing the specific

          8  provisions of the agreements, but they have been

          9  doing a little bit more than the normal entity

         10  that's set up by the jurisdiction.

         11                 So, for example, you know, in LA

         12  there is a lot of review of audits and examinations

         13  of kind of the gang units and such. In New Jersey

         14  the monitor is focused very specifically on traffic

         15  stops and racial profiling and a review, for

         16  example, of all the MVR and DVR in-car camera

         17  reviews. In Cincinnati we've got a kind of specific,

         18  in addition to the general accountability reviews

         19  and our reviews of internal investigations on use of

         20  force and citizen complaints, we also address

         21  problem-oriented policing, which is a specific

         22  aspect of the agreement in terms of shifting the

         23  Police Department's approach at crime prevention

         24  from the kind of traditional reactive method of

         25  responding to calls for service and random patrol to
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          2  a much more problem-oriented approach.

          3                 CHAIRPERSON SEABROOK: When you're

          4  talking about this and some of the issues as it

          5  relates to dismissal, where is it, with those

          6  consent decrees is the Police Commissioner the sole

          7  person who can terminate an unfit officer? Under

          8  these commissions is there someone else who could

          9  make a decision as to termination?

         10                 MR. JEROME: In none of the Justice

         11  Department agreements, and in none of the other

         12  settlements that I'm aware of that relate to Pattern

         13  or Practice, has any of those agreements shifted the

         14  authority for imposing discipline and terminating

         15  officers from the normal method that either the

         16  Police Chief or the City manager to the monitor,

         17  none that I'm aware of.

         18                 There are some jurisdictions where,

         19  for example, in Milwaukee there is an entity, the

         20  Fire and Police Commission, and that was set up by a

         21  statute back in the '80s/'09s, but they actually had

         22  the authority, the final authority for hiring and

         23  firing. But most places around the country, that

         24  authority is left with the Police Department.

         25                 CHAIRPERSON SEABROOK: Okay.
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          2                 MR. JEROME: All right, I just want to

          3  cover, I'm not going to go through the whole

          4  question in terms of racial profiling and the other

          5  issues, but I do want to raise one aspect, and I

          6  think it also relates to some of the questions that

          7  were asked earlier, and to give you an example of

          8  one of the reasons why some of these issues have

          9  such high visibility. In Cincinnati, part of the

         10  agreement is to bring in an outside researcher to

         11  evaluate, you know, how effective is the agreement,

         12  and have you been making progress, and one of the

         13  things, and in this case we used the Rand

         14  Corporation, and one of the things they do is not

         15  only look at all the traffic stops, look at the MVR

         16  interactions, do surveys in arrests, but the

         17  interesting thing that they found is, even though

         18  they didn't find a general pattern of bias and

         19  policing, they certainly did find that blacks and

         20  whites in Cincinnati experienced very different

         21  policing. And for the most part, you know, blacks in

         22  Cincinnati are more likely to live in neighborhoods

         23  characterized by crime and disorder, and residents

         24  in high-crime neighborhoods are more likely to see

         25  and experience, particularly in Cincinnati, but I
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          2  think this is true elsewhere, aggressive policing,

          3  such as invasive traffic stops, individuals being

          4  stopped and patted down on the street corner. So,

          5  while you can say it's the neighborhood crime rate

          6  rather than race that might be the rationale for

          7  that action, if the message from the police

          8  leadership to the street cop is, you know, just make

          9  more stops in high-crime neighborhoods, and those

         10  neighborhoods are predominantly black or Hispanic,

         11  law-abiding residents in those neighborhoods, black

         12  and Hispanic, are going to be bearing a much heavier

         13  burden, and also has a significant impact on the

         14  perception of the Police Department.

         15                 So, I think this is a difficult issue

         16  to address, because there is no question that Police

         17  Departments around the country are faced with

         18  differing expectations. In high-crime neighborhoods,

         19  you know, those same residents who live in those

         20  neighborhoods are saying we need more police

         21  services, we need more protection. But at the same

         22  time, if the answer is we're just going to, okay,

         23  those will be our hotspots, we're going to just make

         24  more arrests in those neighborhoods or we'll go

         25  ahead and use a zero tolerance police saturation
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          2  patrols, you are going to end up with even more

          3  disparities in arrests and policing.

          4                 I think the one thing I would say

          5  about that is that over the past ten years there has

          6  been a lot of research and learning and evolution in

          7  the police profession, where you have different

          8  approaches to policing that has been reviewed. So,

          9  you have community policing, you have

         10  problem-oriented policing, and there are some

         11  approaches that are more effective than others, and

         12  I guess I would suggest, and I think this also

         13  relates to things that were brought up by the

         14  Council member, too, if the incentives are set up so

         15  that we're just looking for more arrests, that is

         16  not necessarily going to be the most effective way

         17  of resolving crime.

         18                 I mean, you're looking for trying to

         19  address, you know, gun violence and serious crime,

         20  there are ways to target police strategies using

         21  problem-oriented policing. There are some approaches

         22  called "the pulling levers approach," where you

         23  really target repeat offenders in a certain way, as

         24  opposed to the broad brush we're going to make, you

         25  know, stops of anyone in the neighborhood, and, you
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          2  know, as many arrests as possible.

          3                 So, I think that's one of the things

          4  that you need to kind of consider, as you look at

          5  some of these issues. And on that, I think I will

          6  pass it on to my co-panelist.

          7                 MR. DAVIS: Thank you. My name is

          8  Richard Davis. I come at this from a variety of

          9  perspectives: As a former Prosecutor; I also had the

         10  privilege in the late '70s of overseeing the

         11  operations of three major federal law enforcement

         12  agencies - Customs, Secret Service and ATF; I was

         13  Chair of the Mayor's Commission to Combat Police

         14  Corruption from 1996 through 2002; I was on a

         15  commission in 1987 that reviewed the overall

         16  operations of the Philadelphia Police Department;

         17  and I was on the Task Force on Police Community

         18  Relations, appointed after the attack on Abner

         19  Louima.

         20                 Now, I'm going to skip over some

         21  early part of my testimony, which gives some sort of

         22  basic philosophy, in the interest of time, other

         23  than to say it's intended to establish, one, the

         24  importance of an ongoing monitor, in order to

         25  provide the kind of confidence that we need; two,
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          2  that given the difficulties that are inherent in

          3  policing, in which the demands both to catch the

          4  criminals, and not to catch the non-criminal,

          5  so-to-speak, that's the importance of having clear

          6  and consistent guidelines for police officers so

          7  they're not caught in the middle, so they know what

          8  the rules are and expectations, and the importance

          9  of public confidence in the police, from the

         10  police's perspective, as well as the public's

         11  perspective, because it makes their job's easier, as

         12  well as it makes, as the Mollen Commission pointed

         13  out, it makes their job on the streets safer.

         14                 In turning to the Commission to

         15  Combat Police Corruption, it is clear that that is

         16  an agency that has the authority to audit and

         17  monitor the Department's systems for combatting

         18  corruption, as well as the Department's efforts with

         19  conditions and attitudes that might contribute to

         20  corruption.

         21                 During my tenure, we issued

         22  approximately 23 reports. Now, they covered a lot of

         23  territory. Yes, they covered IAB. They covered how

         24  well they investigated cases. They covered the

         25  quality of their interview of officers by listening
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          2  to the tapes and critiquing them. They reviewed the

          3  IAB intelligence operations, integrity testing

          4  programs, operations of the command center, did a

          5  survey of former IAB members to determine how do you

          6  make that more attractive, so you get higher quality

          7  people willing to stay in an IAB. But recognizing

          8  the decentrality of the disciplinary system, to

          9  sending critical messages within the Department to

         10  the public at large as to what kinds of conduct will

         11  and will not be tolerated, the Commission also

         12  devoted very significant resources to reviewing that

         13  system; did multiple reports on how the Department

         14  disciplined officers found to have lied, to have

         15  committed off-duty misconduct, including misuse of

         16  firearms off duty, other violent acts, domestic

         17  violence; looked at how the Department dealt with

         18  alcohol abuse, and how the Department performed the

         19  police prosecution function.

         20                 The Commission also reviewed a lot of

         21  non-IAB, and I think this was some of the recent

         22  frictions that you saw with the Commission, because

         23  there was a reluctance to look at the disciplinary

         24  system, but we also looked at a lot of non-IAB

         25  things. We looked at background investigations, we
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          2  looked at training. Yes, we looked at the Borough

          3  investigation. We looked at all sorts of non-IAB

          4  proactive programs to try and deal with corruption.

          5  And it went back, because it was an ongoing

          6  Commission, and re-examined areas previously looked

          7  at to see what changes had been made, what

          8  recommendations had been implemented and what had

          9  not.

         10                 But I think it is clear, while it had

         11  an extremely, what I will call tiny investigative

         12  authority, this was not an investigative commission.

         13  It was an audit and monitoring commission.

         14                 Now to some specific issues. For the

         15  reasons, you know, that I referred to in my written

         16  testimony, and it's recognized by the Mollen

         17  Commission, if we are to avoid the cyclical focus on

         18  rooting out corruption and misconduct, which has

         19  repeatedly led to debilitating scandals over the

         20  last hundred years, in approximately 20-year

         21  intervals, I might say, it's almost like clockwork,

         22  a permanent monitoring commission remains important.

         23                 I do believe it would add to the

         24  credibility of the Commission's work, however, if it

         25  existed by virtue of City Council approved
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          2  legislation, rather than just by Executive Order.

          3                 Judicial rulings flowing from the

          4  Council's attempt to create such a commission in the

          5  1990s, preclude the Council from sharing the

          6  appointive power for the membership of such

          7  commission. Because that was, I think, a principal

          8  focus of the court rulings.

          9                 Nonetheless, I would hope the Council

         10  could work with the Mayor to see how such a

         11  commission might be created. It's going to be

         12  inherently more credible, no matter how good a job

         13  we think we were doing.

         14                 I also believe, and here I disagree

         15  with, he is no longer here, Councilman Koppell, a

         16  little bit, such a commission should be a monitoring

         17  auditing agency with, at most, independent

         18  investigative authority only when the allegations

         19  involve the Commissioner or the head of IAB. As

         20  discussed in detail in the December 2001 Sixth

         21  Annual Report of the Commission, if an ongoing

         22  commission is perceived as a rival investigator to

         23  IAB, it would seriously undermine the commission's

         24  ability to be an effective auditor/monitor. In

         25  addition to the IAB, there are others - five
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          2  District Attorneys, two US Attorneys, the FBI, who

          3  could do investigations, but this commission would

          4  be the outside monitor of the Department. Thus,

          5  based on my experience as Chair of the Commission, I

          6  actually don't agree with the Mollen Commission's

          7  view that an ongoing commission should have more

          8  investigative authority in addition to performing

          9  the auditing/monitoring function.

         10                 That doesn't mean, by the way, that

         11  we didn't look at open matters. It didn't mean that

         12  we didn't see how things were going, as they were

         13  going along, but it meant we were not taking hold

         14  and doing our own independent investigations, so

         15  that we could sit with IAB without fear, their fear,

         16  well, they're sitting here today, I guess they're

         17  going to be taking over and running their own

         18  investigation separately. I don't think that that --

         19  I think you should have a separate auditor/monitor.

         20                 Also, while I believe the current

         21  Commission Charter is clear, given the recent

         22  disagreements between the Department and the

         23  Commission, and I'm glad that they've been largely

         24  resolved, it should be made more explicit, and if

         25  there is any legislation, or if there's a new
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          2  executive order, that the Commission's jurisdiction

          3  is not limited to IAB oversight, but includes all

          4  those policies and procedures which affect the

          5  culture of the Department, as it might affect

          6  corruption. As I said before, most importantly, this

          7  includes reporting on all aspects of the

          8  disciplinary system.

          9                 I do believe that to effectively

         10  manage the Department, the Police Commissioner

         11  should be ultimately responsible for imposing this

         12  discipline. However, given the critical nature of

         13  those judgments, the operations of the Department,

         14  and to public confidence, it is similarly

         15  appropriate that how that authority is exercised

         16  should be subject to review and monitoring by a

         17  Commission which can then issue public reports. So,

         18  it should have the authority, but it shouldn't be a

         19  secret about how it's exercised.

         20                 An example of the importance of an

         21  ongoing commission providing oversight of the

         22  disciplinary system is how the Commission repeatedly

         23  addressed the issue of officers found to have lied.

         24                 In 1996, the Commission reported that

         25  the Department was not sufficiently punishing such
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          2  officers. The Commission at the same time worked

          3  with the then Commissioner on a new policy: that

          4  absent exceptional circumstances, such officers

          5  would be terminated.

          6                 Then the Commission in a series of

          7  reports regularly reported on how this policy was

          8  being implemented by the Department, finding both

          9  positives and negatives in how the policy was being

         10  applied. And after my departure, the Commission

         11  recently has reported critically on how this policy

         12  has been weakened in recent years. The Commission

         13  needs to be able to follow these types of issues

         14  relating to the disciplinary system, and as I said,

         15  other things as well, but particularly the

         16  disciplinary system, and to report publicly on them.

         17                 In July 2000, the Commission found

         18  serious deficiency in how the Police Department

         19  prosecutors functioned. Among its recommendations

         20  was that in CCRB-initiated cases, CCRB personnel

         21  should be the prosecutors. In other words, you

         22  wouldn't hand it off to the Police Department. There

         23  were multiple reasons for this recommendation, and

         24  you saw some of them today. One, it ends the

         25  fingerpointing between CCRB and the Department as to
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          2  whether prosecution problems were due to too many

          3  poor CCRB investigations of CCRB-substantiated

          4  cases, or Department prosecution failures. It

          5  promotes accountability, and it provides greater

          6  assurance, and this is frankly what we argued to

          7  some of the police officers, it providers greater

          8  assurance that CCRB would only substantiate cases

          9  where there was sufficient proof to prevail at trial

         10  since trying the cases they substantiated would now

         11  be their responsibility.

         12                 The Department in early 2001 actually

         13  accepted this recommendation, and following

         14  union-initiated litigation the courts, and it was

         15  the same case that said they couldn't do it in OATH,

         16  but they upheld the legality of assigning this

         17  prosecution function to CCRB. I continue to believe

         18  this recommendation should be implemented.

         19                 6. While, as discussed above, through

         20  its focus on the disciplinary system the Commission

         21  touched on a variety of areas, all of these off-duty

         22  misconduct areas of alcohol abuse, et cetera, an

         23  issue exists as to whether the Commission's

         24  jurisdiction should be focused on corruption, as it

         25  is today, or broader. This goes to some of the
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          2  questions that were asked earlier.

          3                 I do not believe that the Commission

          4  should be a general monitor of all Police Department

          5  operations and strategies. For example, I don't

          6  think I should be, if I was still in that, second

          7  guessing the Commissioner in how he's dealing with

          8  terrorism and in some of these kinds of issues.

          9  However, expanding the Commission's focus to include

         10  how the Department prevents and deals with all forms

         11  of misconduct, even if it does not involve

         12  corruption, should be seriously considered.

         13                 7. The Commission does not have

         14  meaningful subpoena power. I say meaningful, it has

         15  in theory to get subpoenas by going through the

         16  Department of Investigations. While hopefully it

         17  would have to be used rarely, the Commission should

         18  have subpoena power, limited obviously to matters

         19  within its jurisdiction.

         20                 8. Finally, I wanted to address the

         21  issue of having a permanent special prosecutor for

         22  all types of police misconduct, because that's been

         23  the topic of discussion for a number of years.

         24                 While I understand the argument that

         25  at particular moments the existence of such an
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          2  office might provide some added sense of public

          3  confidence, on balance I share the Mollen

          4  Commission's view that the creation of such an

          5  office would be a mistake.

          6                 Such an office previously existed,

          7  and I think, frankly, it had very uneven results,

          8  and indeed it existed at the very time the problems

          9  highlighted by the Mollen Commission developed.

         10  Instead, I believe that we should continue to hold

         11  our elected District Attorneys accountable for

         12  performing this function, knowing that two US

         13  Attorneys' offices also have relevant jurisdiction.

         14                 I should also say that even if you

         15  don't have a permanent special prosecutor, it

         16  doesn't rule out in the most exceptional

         17  circumstances the ability to create a Special

         18  Special Prosecutor. I should say that I'm not the

         19  biggest fan of Special Prosecutors, despite the fact

         20  that I was a Special Prosecutor earlier in my

         21  career.

         22                 In sum, I end where I began, the

         23  Police Department is clearly one of the most

         24  critical public agencies. It has an enormously

         25  difficult job, and we are all vested in it being as
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          2  successful as possible. As part of making it

          3  successful, meaningful oversight of how it deals

          4  with and acts to prevent misconduct is an essential

          5  part of maximizing the public confidence in the

          6  Department which is so important to all of us.

          7                 Thank you.

          8                 CHAIRPERSON SEABROOK: Well, I

          9  certainly want to thank the both of you for the

         10  testimony and the recommendations that's there. And

         11  just a couple of questions.

         12                 One is, when you talked about the

         13  Department in 2001 accepting the recommendations of

         14  the CCRB, in terms of the litigations and the

         15  functions, and then you said you had hoped that this

         16  recommendation would be implemented, they agreed;

         17  then what happened?

         18                 MR. DAVIS: What happened was in 2001,

         19  after I would say about seven or eight months of

         20  discussion, we had made a number of recommendations

         21  about the police prosecution function, but one of

         22  the core ones was in CCRB cases, CCRB should

         23  prosecute them. And the then Commissioner decided he

         24  agreed with that and the procedures were put in

         25  place. Some of the police unions then sued. There
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          2  was litigation that went on for a couple of years.

          3  It went up to the Appellate Division. The Appellate

          4  Division ultimately upheld the ability, yes, the

          5  prosecution function could be transferred to CCRB.

          6  Although, they said that all prosecutions, whoever

          7  did them, had to be in front of the trial room and

          8  not in OATH. I think now there has been no decision

          9  to now actually go back to the 2001 decision and

         10  actually implement that. That would require Mayor

         11  and Police Commissioner and CCRB agreeing, that

         12  let's go implement that. And, again, as I said, I

         13  think it should happen. We saw today why we still

         14  need to have that accountability and I think it

         15  would promote accountability.

         16                 CHAIRPERSON SEABROOK: And then you

         17  raised the issue about one of the things that the

         18  Commission repeatedly found and wasn't addressing

         19  with the police officers, found who had lied and the

         20  lack of sufficient punishment. Can you elaborate on

         21  that? Were these police officers under oath doing

         22  this as well?

         23                 MR. DAVIS: I think it comes in three

         24  categories, really. Category one, if they're

         25  convicted at a criminal trial of perjury, they're
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          2  gone in that circumstance, as Chief Campisi pointed

          3  out. You're convicted of a felony, you're done.

          4                 Second bucket (sic) would be when it

          5  is under oath in a Police Department investigation

          6  or the like, and the third bucket where it may not

          7  be under oath, but it's part of what you're doing as

          8  a police officer, and you're found to have lied.

          9                 I think what we believed is that

         10  really all of those circumstances, absent

         11  exceptional circumstances, the officer should be

         12  terminated, because we really believe that this is

         13  one of the most important messages you have to send

         14  through the disciplinary system that lying won't be

         15  tolerated. Because the Mollen Commission focused a

         16  lot on the Blue Wall of Silence, it's very important

         17  to send this message. Yes, there may be some

         18  exceptional circumstances where you wouldn't do it,

         19  but we believed strongly that it needed to be done.

         20                 When we looked at it first in '96, we

         21  plainly found that across the board it wasn't being

         22  done sufficiently. The Commissioner, then

         23  Commissioner Safir, adopted the policy, absent

         24  exceptional circumstances to terminate, then between

         25  then and my departure in early 2002, we must have
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          2  looked at that four or five times, and we found I

          3  think generally they were doing it reasonably well,

          4  although as time went on, if it was in the non-sworn

          5  context, you saw less of a willingness to take that

          6  step. And one of the reasons we always said is,

          7  let's assume an officer is -- remember we're talking

          8  about found to have been lied, some finding. You

          9  know, this officer is called to testify in a trial.

         10  I mean, one of the things police officers have to

         11  do, their credibility is important in the court

         12  room. So, it sort of undermines their ability to be

         13  an effective officer.

         14                 After I left, the Commission has

         15  reported the policy itself has been somewhat

         16  weakened in terms of what it now covers. There have

         17  been some more exceptions carved into it.

         18                 CHAIRPERSON SEABROOK: And just as a

         19  point, that I raised the issue with the Chief, what

         20  happens to an officer, or has there been a

         21  discussion, that's actually terminated for cause or

         22  may have some reason been dismissed, and that

         23  officer is allowed to go and work in another

         24  jurisdiction right across the border? In my case, in

         25  the Bronx, he walks across the block, he is in Mount
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          2  Vernon. So, is there some way we can deal with the

          3  person who have actually been dismissed, been

          4  terminated, and then comes back and can work in

          5  another jurisdiction?

          6                 MR. DAVIS: I can't say that I

          7  personally have a good answer to that. I do think

          8  that there is some obligation on obviously the

          9  hiring jurisdiction to really question any officer

         10  who has been in another Department. I know I'm at a

         11  law firm, if we have somebody come from another law

         12  firm, we --

         13                 CHAIRPERSON SEABROOK: People have

         14  been hired.

         15                 MR. DAVIS: Hopefully, we try. Now,

         16  the issue is what will the New York PD say? You

         17  pointed out in the questioning, yes, if the person

         18  was clearly terminated for wrongdoing, but what if

         19  they cooperated and came to some understanding? I

         20  don't know what the policy is in that regard. But

         21  plainly, policing is such an important function, I

         22  think we should have some mechanism that if somebody

         23  has really fundamentally failed, because of

         24  corruption or gross misconduct to the level that

         25  they would have been terminated, we shouldn't
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          2  necessarily be giving them a gun in another

          3  jurisdiction.

          4                 MR. JEROME: The only thing I would

          5  note, I mean, there are certainly a number of states

          6  that have a statewide certification for officers and

          7  a decertification process. But I think that tends to

          8  be for officers particularly where they have been

          9  terminated, and not a situation where they've been

         10  involved in a misconduct investigation and then

         11  resigned before, you know, the final disposition. It

         12  makes it a lot harder.

         13                 CHAIRPERSON SEABROOK: Okay. Thank you

         14  very much.

         15                 CHAIRPERSON VALLONE: Yes, I also want

         16  to thank you. I wish I could pick your brain for

         17  hours because the expertise sitting at that table is

         18  just tremendous, and perhaps we will at a later

         19  date, a later time. I just can't do it now

         20  unfortunately. So, thank you for coming in from

         21  Washington for this. The suggestions for New York

         22  City is what we're looking at here and we're going

         23  to be having staff, Ms. Dubin, contact you, and

         24  hopefully working with you in the future.

         25                 MR. DAVIS: I should say also, one of
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          2  my other hats is currently Chair of Citizens' Union,

          3  and Citizens' Union, actually recognizing the

          4  importance of this issue, is doing its own review.

          5  So, today I was testifying in my individual

          6  capacity. Our Executive Director has been watching

          7  because the CU feels this is an issue of

          8  governmental operations that it should weigh in on.

          9                 CHAIRPERSON VALLONE: I did not know

         10  Dick was here today. Okay, great. The more eyes

         11  looking at this, the better. So, thank you, both.

         12                 MR. DAVIS: Thank you.

         13                 MR. JEROME: Thank you.

         14                 CHAIRPERSON SEABROOK: I certainly

         15  thank the both of you for the tremendous insight.

         16                 Normal Siegel. Is he here? Also,

         17  Michael Meyers? And Rabbi Moskowitz. We're going to

         18  have three.

         19                 MR. SIEGEL: Good afternoon, Chair

         20  Seabrook, Chair Vallone and Council Member DeBlasio.

         21  First, let me begin by having the record reflect

         22  that Seabrook, Vallone and DeBlasio are the only

         23  elected City Council people here at this point of

         24  this hearing. That means only three members of the

         25  two committees are here to listen to public
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          2  testimony, on what we believe is a critical topic.

          3  This is a disgrace, and it underscores why many New

          4  Yorkers do not believe that the City Council people

          5  really do care about achieving accountability over

          6  the NYPD.

          7                 This hearing I assume has been called

          8  because of the overriding concern about what

          9  happened to Sean Bell. So, I'd like to just very

         10  briefly, and briefly touch upon four or five quick

         11  points, and then go to my testimony with regard to

         12  the purpose of this hearing.

         13                 First, and so many people, including

         14  elected officials, the Mayor, have violated this

         15  point, and first and foremost, when people are

         16  talking about the Sean Bell case, the presumption of

         17  innocence, that you're innocent until proven guilty,

         18  must be first and foremost on everyone's mind, and

         19  that applies even to police officers.

         20                 Second, the City Council should

         21  support legislation on a State level to create

         22  preliminary hearings in New York State, so that

         23  cases of this nature do not exclusively go to grand

         24  juries. The grand jury process is, in fact, I

         25  submit, the worst structure for cases of this
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          2  nature. The grand jury process is secret, secrecy

          3  breeds mistrust and distrust. The public has a right

          4  to know when their decision comes out. One part of

          5  the community is going to be angry, no matter what

          6  the decision is, and if the public, as they have in

          7  California, was able to listen to what's going on in

          8  the secret rooms right now, perhaps the result would

          9  ameliorate the tensions that are inevitably going to

         10  happen on this case, and what history has shown

         11  previously.

         12                 I disagree with Richard Davis's

         13  comments about a special prosecutor. This should be

         14  the year of the special prosecutor, and I, and I'm

         15  sure at least one of the panelists, Mike Meyers, is

         16  going to touch upon it as well.

         17                 I also want to eventually touch upon

         18  and suggest that the Committees give serious

         19  consideration to the concept of certification and

         20  decertification of police officers.

         21                 It is astounding that there are 44

         22  states in this country that have moved to create

         23  peace officer standard and training commissions, and

         24  we in New York City, and we in New York State, our

         25  heads are in the sand. We believe that only we in
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          2  New York know what's right on this issue, and, yet,

          3  the country has moved much further on the issue of

          4  police accountability than we in New York, and I

          5  would hope that these hearings and the two

          6  Committees would at least provide some leadership on

          7  this issue.

          8                 And, finally, just to go back,

          9  because it's almost just like deja vu sitting here,

         10  the faces that I'm talking to change, but the

         11  dynamic is still the same. When we marched, when

         12  over 1,200 people got arrested in the Diallo

         13  situation, one of the few things that we, in the

         14  Civil Rights Community, got from this body, was the

         15  racial profiling bill. When we found out, because of

         16  the good work of the Civil Liberties, and Chris Dunn

         17  specifically, the Police Department had not filed

         18  the reports that were required by that bill that was

         19  passed by this Council, we were astounded. And the

         20  question was, are we serious about this? And why

         21  weren't people in the Council, including the ones

         22  that are here today, letting us in the public know

         23  that, in fact, the Police Department was contempt of

         24  that particular bill?

         25                 We can't go back in time at this
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          2  point, but the point is, is that if people put their

          3  time and effort into trying to persuade you to pass

          4  legislation and you do do that, we would expect you

          5  to enforce the law, and when the Police Department

          6  doesn't follow the law, you should go after them.

          7                 CHAIRPERSON VALLONE: Just for

          8  clarification, you mean the Police Disclosure Bill,

          9  not the Racial Profiling Bill. That was just two

         10  years ago.

         11                 MR. SIEGEL: Thank you for the

         12  correction.

         13                 That was with regard to that they

         14  would give you quarterly reports with regard to the

         15  250s.

         16                 Nine years ago Margaret Fung, from

         17  the Asian American Legal Defense Fund, and to my

         18  left, Michael Meyers from the Civil Rights

         19  Coalition, and myself, representing the Civil

         20  Liberties Union, offered a report, a dissenting

         21  report, when we were on Giuliani's Task Force with

         22  regard to the issue of police community relations,

         23  the report was published by the New York Civil

         24  Liberties Union and in preparation for this hearing,

         25  I pulled it out and it was astounding that almost
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          2  everything we talked about was still applicable for

          3  today.

          4                 So, I'm going to touch upon and read

          5  some of it, because I think it's very relevant to

          6  the topic of internal/external review, and I

          7  specifically was told that I should address my

          8  remarks to specific recommendations so that there is

          9  something concrete here.

         10                 CHAIRPERSON VALLONE: Before you get

         11  there, Mr. Siegel, you mentioned preliminary

         12  hearings. Back when I was a DA, that was a

         13  possibility, as opposed to grand jury; so how do you

         14  want that law to be changed?

         15                 MR. SIEGEL: No, I don't think that

         16  New York allows for a preliminary hearing at this

         17  point.

         18                 CHAIRPERSON VALLONE: It may have been

         19  changed, but I know it used to exist, so we'll have

         20  to check on that.

         21                 MR. SIEGEL: If it does exist, then we

         22  should encourage people to use it, especially in the

         23  case of Sean Bell, that of enormous racial overtones

         24  and create tensions about police community

         25  relations. With due respect, I don't think that
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          2  exists. And if it doesn't exist, my recommendation

          3  would be that you recommend, because then I think it

          4  has to go to the State Legislature in order to

          5  change it.

          6                 And, again, in California they have

          7  it, it's an option, and when I've talked to people

          8  out there, they say it works because then when the

          9  result comes down, people at least have heard the

         10  testimony.

         11                 So, hypothetically, if there is no

         12  indictment, people don't understand why there is not

         13  an indictment, but there could be that they violated

         14  patrol, could be that it's a wrongful death, but

         15  there was no criminal intent, there is no criminal

         16  element there. Likewise, for people who are on the

         17  opposite side of this issue, if they hear what

         18  actually happened that evening, maybe they would

         19  better understand why there is an indictment, but

         20  when you don't hear what's going on, when you hear

         21  the result, I guarantee you, there is going to be a

         22  part of the City that's going to be angry, and we've

         23  seen it before and we should try to ameliorate that.

         24                 With due respect to the Civilian

         25  Complaint Review Board, and I see that the Chair is
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          2  still here, you have asked the question what needs

          3  to be changed - what needs to be changed is the

          4  personnel. It's as elemental as that. When I hear,

          5  to answer your questions with regard -- I was

          6  involved, and the Civil Liberties Union was

          7  involved, in the drafting of the legislation. We

          8  drafted that legislation so that it was not limited

          9  to individual complaints by people coming to the

         10  CCRB. The statement by the members of the CCRB, when

         11  it went into effect on July 5th, 1993, they listed

         12  13 things, and if I remember 11 and 12 talks about

         13  that their mission is to address patterns and

         14  practices. So, the idea that they can't issue a

         15  subpoena for anything other than the individual

         16  case, that is self-limitation. There is no

         17  limitation, and the dynamic should be, the

         18  leadership should be doing what is necessary to have

         19  that institution be a viable structure on this

         20  dynamic, and if someone has the argument that they

         21  can't do some of the things that we're talking

         22  about, let them go to court and challenge it. But

         23  when you self-limit, it's a self-fulfilling

         24  prophesy, and you're not going to get what those of

         25  us who were involved in the creation of the Civilian
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          2  Complaint Review Board envisioned.

          3                 That was a fight for 30 years. There

          4  were many people in the City of New York who were

          5  involved in that struggle, and to hear the current

          6  leadership limit what the Civilian Complaint Review

          7  Board is all about, and what their powers are,

          8  really, first, it's just not correct historically,

          9  and second, it speaks volumes to the leadership

         10  that's there at this point.

         11                 Civilian review, inherent in the

         12  concept of democracy is the idea that civilians

         13  should have oversight and control over those we pay

         14  and empower to use deadly physical force.

         15                 Ultimately this principal has not

         16  been achieved satisfactorily in New York City, and

         17  essentially, a much-needed reform is the

         18  strengthening of the CCRB. The CCRB in its 13 years

         19  has largely failed in its mission. And as I said,

         20  the failure is not attributed to a flaw in the

         21  concept of civilian oversight, the City Charter, I

         22  submit, gives the CCRB sufficient authority to

         23  perform its mission, the present failings of the

         24  CCRB are symptomatic of an application of

         25  responsibility and failure of leadership by the
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          2  Mayor. With due respect, and I think it was

          3  DeBlasio, or someone said we had three

          4  administrations - we really didn't have three

          5  administrations. We had Giuliani for eight years,

          6  and we got Bloomberg for, what, five and a half now.

          7  Dinkins had it from July 5th, 1993 to December 31,

          8  when it was in its infancy stage, and we really have

          9  not had the kind of mayoral leadership on this issue

         10  that is essential.

         11                 Let me specifically read the

         12  recommendations that were made. There were ten of

         13  them, only one has been implemented. The other nine

         14  were not implemented, and are still relevant today.

         15                 "The CCRB must act on complaints

         16  within four months of receiving them."

         17                 "The Police Commissioner must act on

         18  CCRB complaints within 30 days from when he or she

         19  receives them," if we ever get a she.

         20                 "The Police Commissioner must act on

         21  the Administrative Law Judge's decision within 30

         22  days from when he or she receives it."

         23                 We would also recommend, I would put

         24  in, that if the Police Commissioner is going to

         25  deviate from the recommendation of the
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          2  Administrative Law Judge, then the Police

          3  Commissioner should have to put in writing why he or

          4  she is deviating from the Administrative Law Judge,

          5  because otherwise the process could be totally

          6  meaningless. If at the very end after two years or

          7  two and a half years the Police Commissioner decides

          8  not to go along with the recommendations, we should

          9  know why.

         10                 "The CCRB should hold public town

         11  hall meetings at least once a month."

         12                 We were able to convince them to do

         13  that many, many years ago, and then there was this

         14  meeting out in Brooklyn in the summer, I forgot what

         15  year, a lot of people showed up, which was positive.

         16  A lot of people were very critical. It was a hot

         17  meeting, which is what democracy is all about, and

         18  the CCRB, the Board members decided we're never

         19  doing this again. And they stopped it.

         20                 If you have at least monthly meetings

         21  in different communities, you begin to understand

         22  what CCRB is, what it's potential is. The CCRB

         23  members hear from people in the community what their

         24  concerns are and we build a bridge between the

         25  police and the community, which is again what one of
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          2  the purposes of the CCRB are supposed to be all

          3  about.

          4                 The CCRB issues a six-month report,

          5  but it usually comes out five months after the

          6  six-month period. It should come out within 30 days

          7  from that period so it's timely. And there is no

          8  reason why they can't do that, because statistically

          9  all the stuff should be on a computer, they should

         10  be able to generate it immediately. They should be

         11  able to start writing the report 30 days before the

         12  six-month period expires, which means under my

         13  suggestion that would mean they have 60 days to do

         14  the narrative. We shouldn't wait five months for the

         15  report to come out.

         16                 The CCRB should hold hearings,

         17  investigations and issue reports on patterns and

         18  practices of police abuse. They have done it a few

         19  times, and in the 13 years, the three or four times

         20  they did it, two or three of those times, they

         21  actually got a lot of positive points, because

         22  people recognized that they were looking at an issue

         23  and adding to the public discussion about the issue.

         24                 Finally, a CCRB legal unit should be

         25  created to prosecute those cases against police
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          2  officers who had charges filed against them as a

          3  result of the CCRB complaint.

          4                 Even Giuliani was in favor of this

          5  and then it stopped. It should come back. I've gone

          6  to witness the prosecutions. Remember, if you work

          7  on the premise, you don't have the cops

          8  investigating the cops, and you don't have the cops

          9  making the decisions with regard to the

         10  investigation; why would you have the cops have the

         11  cop lawyers prosecuting these cases? You should have

         12  an independent legal unit at the CCRB, and in our

         13  deflecting blame report, we made a sketch of what we

         14  think the panel should be made up of, and we

         15  estimated at that point that it would be about 1.5

         16  million to actually do this unit.

         17                 Also, you're basically retransferring

         18  funds from the NYPD Legal Unit to the CCRB, so it

         19  won't even cost us that much.

         20                 And, finally, actually two more

         21  points: The Statute of Limitations that we've talked

         22  about, currently it's 18 months. When we did this

         23  report in 1995/'96, we discovered that there were 63

         24  cases that were not pursued because of the 18 months

         25  of the Statue of Limitations. I think DeBlasio asked
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          2  them the question, I don't think they got a specific

          3  answer, and that's outrageous. And if they can't do

          4  it in 18 months, and history shows that we've lost

          5  these cases, we recommended that we put the Statute

          6  of Limitations to three years, so that we could do

          7  that. Civil Rights Statute of Limitations for 1983

          8  cases in the Federal Court are three years. If it

          9  won't go for three years, at least go to two years,

         10  but move it up from 18 months.

         11                 And finally, I want you to look at

         12  Executive Order issued on October 21, 1997, which

         13  Giuliani issued as a result of some of the stuff he

         14  heard from the Task Force that was put together back

         15  in '97 on the Louima incident, and it requires the

         16  NYPD and the CCRB to work more cooperatively and

         17  specifically to develop procedures to better inform

         18  complainants about the status of their complaint.

         19  This Executive Order has not been implemented

         20  effectively, and we should take a look at it because

         21  I think that that could be one of the hopes to try

         22  to get that cooperation to be better than it is now.

         23                 The Special Prosecutor. We in our

         24  report "Deflecting Blame," and I think you all have

         25  that, I won't go into it due to the time in great
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          2  detail, but in these kinds of cases, too many of us

          3  have seen on too many occasions, and not just where

          4  someone winds up dead in "questionable

          5  circumstances," but even in cases that seem to be

          6  clear cut, the police using brutal force, the

          7  District Attorneys' Offices have an inherent

          8  built-in conflict of interest. I once had a case up

          9  in Harlem, a young African-American man got shot in

         10  the shoulder, the bullet thankfully came out, and he

         11  was in Harlem Hospital, people were worried in the

         12  neighborhood there would be a lot of anger. This was

         13  I think '92. And the young District Attorney that

         14  night in Harlem Hospital, around 10:00 at night,

         15  Friday night, 90 some odd degrees, I told him we

         16  were going to have a press conference the next day

         17  to announce that we're calling for the Governor to

         18  appoint a Special Prosecutor, and off the record,

         19  letting his hair down, he said "I'd do the same

         20  thing." I looked at him, "yeah?" He said, "You know,

         21  I got a caseload of about 35 cases, I have to rely

         22  on the police to make those prosecutions in about 32

         23  of those 35 cases. If I'm too aggressive on this

         24  case, I don't get the cooperation on all my other

         25  cases. Go do your Special Prosecutor."
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          2                 That's an anecdote, story that stayed

          3  in my mind and ever since then I've been for Special

          4  Prosecutor. Civil liberties generally aren't for

          5  Special Prosecutors, but in this case when you have

          6  the racial overtones and you have -- I don't have to

          7  go the litany of the people who are in this list,

          8  with Sean Bell the most recent one, there just isn't

          9  the confidence. It has nothing to do with the

         10  integrity of Richard Brown or any of the DAs, it

         11  goes to the institution conflict of interest.

         12                 And I disagree strongly with Richard

         13  Davis's comments about the previous Special

         14  Prosecutor. I think that when Governor Cuomo

         15  eliminated in 1990, it was a huge mistake. What we

         16  should have done then is brought in the jurisdiction

         17  so it wasn't just corruption, it should be

         18  corruption and brutality.

         19                 I make reference to the Mollen

         20  Commission Report which linked brutality and

         21  corruption. I'm not going to go through all that

         22  stuff, but there are some very telling quotes in the

         23  Mollen Commission report that link brutality and

         24  corruption together, and I think that that's

         25  something that we should do.
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          2                 If you have a special prosecutor, and

          3  you have these kinds of incidents, what happens is

          4  most of the players have been involved in it before.

          5  The police, and you'll see it again, the police

          6  lawyers will be the same or very similar to the

          7  lawyers that were involved in Diallo, Louima, et

          8  cetera. So, they're experienced, and they know how

          9  to handle these cases.

         10                 From the Civil Rights community,

         11  Reverend Sharpton, Reverend Jackson, they are

         12  experienced and know how to create the larger

         13  picture and bring attention to the issue.

         14                 What happens in Diallo, the Bronx DA

         15  here as well, and I hope I'm wrong in my prediction,

         16  what happens is the DA and the Assistant DA who is

         17  assigned the case, because it's not Richard Brown

         18  and it's not Robert Johnson who is going to be in

         19  the court room, and the Assistant District Attorney

         20  has never handled a case of this nature.

         21                 So, the sides, when you line them up,

         22  two of the sides are experienced, and savvy, and

         23  then the prosecutor is not.

         24                 What you need is a group of people

         25  who have expertise and experience on these issues,
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          2  because these issues, it's a mine field, how to

          3  handle it. What statements to make, what statements

          4  not to make, with Diallo, you can't make too many

          5  statements because you can get a change of venue.

          6  All of these issues are complicated and tricky and

          7  explosive. You need some group of people who have

          8  the confidence and trust of New Yorkers that they're

          9  going to do it fairly, and even if it turns out, as

         10  I said before, that the facts say that the police

         11  officers are not guilty or should not be prosecuted,

         12  you need some entity or some personality who can say

         13  that to the community, and the community will

         14  believe it and trust that representation. We don't

         15  have that.

         16                 CHAIRPERSON VALLONE: Norman, if you

         17  could just sum up soon?

         18                 MR. SIEGEL: Okay. I make reference to

         19  St. Louie University Law Journal, 45 St. Louie, LJ

         20  541, Spring of 2001. The article by Roger Goldman

         21  and Steven Puro, "Revocation of Police Officer

         22  Certification: A Viable Remedy for Police

         23  Misconduct." In 44 states officers are licensed,

         24  they're certified, it elevates the profession, and

         25  when there are complaints with regard to misconduct
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          2  there are hearings, and they have the authority,

          3  since they certified, to decertify.

          4                 I, as a lawyer, I can work in a law

          5  firm and I can bring in clients and I can do

          6  something of misconduct, the firm is not going to

          7  want to get rid of me, but I can be disbarred.

          8  Similarly in the medical profession. What this

          9  premise is, and what America has moved in this

         10  direction to get accountability, is to treat the

         11  cops like lawyers and doctors, certify them, license

         12  them, but then you have the right to revocate (sic)

         13  the license or the certification.

         14                 It seems to me it's something that we

         15  should give serious consideration to. In this law

         16  review there is a line that stuck with me,

         17  "Traditional remedies have failed." We have certain

         18  structures. You're looking at the structures,

         19  internal/external monitoring. What we have in New

         20  York City has not worked, therefore, we should give

         21  consideration and serious consideration, to looking

         22  at the certification and decertification premises

         23  that occur all across America. Thank you.

         24                 MR. MEYERS: Chairman Seabrook, and

         25  Chairman Vallone, and Councilman DeBlasio and staff

                                                            263

          1  COMMITTEES ON PUBLIC SAFETY AND CIVIL RIGHTS

          2  and all present, my name is Michael Meyers, I'm the

          3  Executive Director of the New York Civil Rights

          4  Coalition, and member, a former member of Mayor

          5  Giuliani's Task Force on Police Community Relations.

          6  I'm also formerly an Assistant National Director in

          7  NAACP, where I also studied and I wrote the manual

          8  of NAACP on Police Civilian Conflicts and

          9  Encounters.

         10                 We have studied this problem forever

         11  now. I came here today out of respect to this

         12  Committee and out of respect to this elective body,

         13  but I came here today against my better judgment,

         14  because, frankly, I have been ashamed of the past,

         15  that so many and even many in the City Council, have

         16  given to our Mayor and to the Police Commissioner

         17  Kelly, with respect, not only to their failure to

         18  come up with effective remedies to police

         19  misconduct, but the failure of the officials in

         20  Albany to act decisively, to put into place an

         21  Office of Permanent Special Prosecutor that would

         22  supersede local DAs' jurisdiction in matters where

         23  police are suspected of high crimes.

         24                 I have been ashamed of the game of

         25  footsie that the Civilian Complaint Review Board,
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          2  which we in the civil rights community helped

          3  create, has played and continues to play with the

          4  NYPD, and particularly with respect to its leader's

          5  failure, its leader's failure to win the support of

          6  the people who need an independent agency with

          7  integrity of purpose, and hutspa to investigate and

          8  bring charges against police officers who disrespect

          9  the citizenry and their badges. I have been ashamed

         10  of those in power, who despite the law, have allowed

         11  the NYPD not to report in a timely, much less

         12  quarterly way, on stops and frisk.

         13                 Elliot Spitzer, when he was in his

         14  first year as Attorney General, promised us he would

         15  fix this problem of stop and frisk that target most

         16  often innocent minority youths on the streets. He

         17  issued a sociological study of the problem, not a

         18  legal point, and he left it at that. And now we have

         19  reports that numbers of mostly black and Hispanic

         20  youths being stopped and frisked have soared into

         21  the hundreds of thousands. Stopped and questioned

         22  sometimes without reasonable suspicion of there

         23  having been involved in or about to commit a crime,

         24  and NYPD's officials have been given a pass. They

         25  are not even ashamed as they bury their heads in
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          2  denial and put up their hands as if to say what do

          3  you want us to do, if you want crime stats to

          4  continue to go down?

          5                 We have report on top of report about

          6  police misconduct which have been shelved, or else

          7  gone unread or ignored. When I last spoke with

          8  Police Commissioner Kelly, it was clear to me that

          9  he had not then read either the majority of the

         10  report from Mayor Giuliani's Task Force on Police

         11  Community Relations, or the dissenters, the minority

         12  report from that Task Force. It is too bad, too,

         13  because our minority report warned of things to come

         14  that would exacerbate police community tensions. The

         15  so-called qualify of life offensive of NYPD drew our

         16  sharpest criticism because witness after witness

         17  told us of a widespread practice, which seemed to

         18  them like an NYPD policy of police officers breaking

         19  up street gatherings of friends, who were not

         20  breaking any laws or disturbing the peace, the

         21  people, when they were ordering them to move on, of

         22  stopping black and Hispanic youth on the streets and

         23  seeking their identification.

         24                 We wrote in 1998, "Tensions between

         25  police and minority populations are likely to
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          2  increase, notwithstanding better police training and

          3  official explanations as to why police officers are

          4  stopping youths on the street demanding

          5  identification, moving them on and surveilling them

          6  through undercover activities."

          7                 Drawing historical parallels, we

          8  dissenters on the Giuliani Task Force cited a

          9  remarkable similar pattern of police misbehavior as

         10  that documented by the 1968 Kerma Commission Report.

         11  That Commission, too, "Heard complaints of

         12  harassment, of social street gatherings and the

         13  stopping of blacks on foot or in cars without

         14  obvious basis."

         15                 The Kerma Commission concluded that

         16  these stops, together with contemptuous and

         17  degrading abuse, have great impact in the ghetto.

         18  Some conduct, breaking out of street gangs,

         19  indiscriminate stops and searches, is frequently

         20  directed at youth creating special tensions in areas

         21  where youths spend much time on the street."

         22                 Several years ago I personally

         23  witnessed police ordering students who were standing

         24  in front of Norman Thomas High School off the

         25  sidewalk, ordering them to "go home." And when I
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          2  inquired about the strange order, the officer in

          3  charge said that they were doing that for the safety

          4  of the youths. Here there was what would seem to me

          5  to be a legion of police monitoring high school

          6  youth in front of their own high school, during the

          7  day, explaining that they were ordering the youths

          8  off the well-patrolled sidewalk, in front of their

          9  own school, for their own safety. There was

         10  something wrong with that picture and with that

         11  logic. And there is something wrong with police who

         12  routinely pull up to gatherings of minority groups,

         13  youth who are merely talking, merely socializing and

         14  not violating any laws or disturbing the peace in

         15  neighborhoods, such as the Village, such as Chelsea,

         16  and there are other neighborhoods, and other

         17  hangouts, and the police telling them that they must

         18  move on.

         19                 One has to wonder what has happened

         20  to the people's constitutional right to peaceably

         21  assemble. One has to wonder about the state of civil

         22  liberties when police exercise their discretion, or

         23  enforce a policy or ordering minority youth to move

         24  on when they're not ordering them to stop and be

         25  frisked. This is an attitudinal problem. It is a

                                                            268

          1  COMMITTEES ON PUBLIC SAFETY AND CIVIL RIGHTS

          2  failure of leadership on the part of the Mayor and

          3  on the part of the Police Commissioner to put

          4  disciplinary teeth, accountability, if you will,

          5  behind the promise of courtesy, professionalism and

          6  respect. This is what Council Member, Chairman

          7  Seabrook was talking about. There is no disciplinary

          8  teeth behind the promise of courtesy,

          9  professionalism and respect, and we are, quite

         10  frankly, tired of being disrespected.

         11                 It is that kind of negative attitude

         12  that cheapens minorities' lives and puts into danger

         13  and harms way minority youth who go to nightclubs,

         14  or to merely get into their cars to go home after a

         15  night of partying. Is it illegal to have fun in the

         16  City now? Is it illegal to gather on the streets? Is

         17  it illegal to talk with each other in groups? This

         18  is the challenge to the City Council, to hold the

         19  Mayor and the Police Commissioner, not just the

         20  Civilian Complaint Review Board accountable, for the

         21  equal and proper enforcement of laws. And to control

         22  the whims and the prejudices of those with power and

         23  with guns who think of gatherings or minority youth

         24  as suspicious and as reasons for their invention. It

         25  is not good enough or wise of you to urge the
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          2  banning of the use of the N word when you allow

          3  police officers to treat us as if we are niggers.

          4                 I think leadership starts at the top.

          5  If the word goes out from the top command that this

          6  kind of police misconduct will be punished and

          7  punished severely, if commanders are instructed to

          8  look out for it, and to curb this kind of

          9  misconduct, if they are held accountable for the

         10  excessive stops and frisk and improper move on

         11  orders, by not being promoted, by being held to the

         12  same CompStat-like standards of stamping out crime,

         13  we can turn the corner on this problem of police

         14  disrespect for mostly minority people who are

         15  stopped while moving and told to move on while

         16  standing. We must put a stop to this disrespect that

         17  we heard today even from the Civilian Complaint

         18  Review Board, when asked by Councilman DeBlasio

         19  about the truncation rate which I heard was 60

         20  percent, you had the Executive Director of the

         21  Civilian Complaint Review Board say, well, you know,

         22  we find that people who file complaints don't

         23  follow-up because at the time they filed the

         24  complaint they were hot under the collar. She

         25  offered no evidence for that conclusion. No evidence
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          2  whatsoever.

          3                 She, who is the Chief Executive

          4  Officer of the Civilian Complaint Review Board has a

          5  negative attitude towards people who file complaints

          6  in good faith. There is a possibility, there is a

          7  possibility that people who file complaints quickly

          8  get discouraged by either the bureaucracy or the

          9  mean-spiritedness, or the disregard on the part of

         10  the people who are supposed to take their complaint

         11  seriously.

         12                 Finally, the Mollen Commission,

         13  impaneled by Mayor Dinkins to investigate police

         14  corruption reported that brutality "regardless of

         15  the motive, sometimes serves as a right of passage

         16  to other forms of corruption and misconduct." It

         17  found a departmental tolerance of police brutality.

         18  NYPD supervisors, it found, "share the perception

         19  that nothing is really wrong with a bit of

         20  unnecessary force, because they believe that this is

         21  the only way to fight crime today."

         22                 If New Yorkers agree with that, if

         23  the elected officials nod at that attitude, there is

         24  nothing wrong with a little bit of unnecessary

         25  force, if a bit of unnecessary force is to, "the
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          2  only way to safer streets, to crime control," then

          3  the survival of our free society is at risk, our

          4  civil liberties and our civil rights are in jeopardy

          5  if we simply nod or accept official apologies or

          6  justification for a bit of unnecessary force, it

          7  will lead to the unbridled misuse of deadly force.

          8                 All of these reports about the causes

          9  and underpinnings of this problem of police

         10  misconduct have been either filed, lost or ignored.

         11  Thus, we are no closer to permanent solutions any

         12  more than we are to ever getting an Office of

         13  Special Prosecutor. That's probably because too many

         14  in high places do not see anything wrong with the

         15  use of a little bit of unnecessary force and

         16  discourtesy.

         17                 CHAIRPERSON SEABROOK: Thank you.

         18                 RABBI MOSKOWITZ: Hello. Can you hear

         19  me? My name is Rabbi Gary Moskowitz. I'm a former

         20  New York City police officer from the '80s. I agree

         21  with certain testimonies here. I have a different

         22  perspective. I was a police officer and I've seen

         23  many things. I'm happy to share a few things with

         24  you. Time limitations, unfortunately, I would need a

         25  few days actually. I'm actually amazed of some of
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          2  the things I've heard today, but let me just start.

          3  As a former police officer and long-time critic of

          4  the system, I'm aware of the need for strict

          5  monitoring processes. Here are a few reasons why the

          6  following must be more closely monitored.

          7                 First of all, right from the very

          8  recruitment process. Academy training, post academy

          9  training, patrol, undercover, the arrest process,

         10  parking tickets, summonses, supervision, falsifying

         11  records, line of duty injuries, fatality, the

         12  integrity control officer of the precinct, CCRB,

         13  IAB, racism, discrimination, retaliation, promotion,

         14  health, the District Attorney's Office even,

         15  testifying, community relations. I have seen and

         16  could have direct testimony to tell you all the

         17  problems, and some of the falsifications that have

         18  gone on on all those things.

         19                 First, I'm actually concerned that

         20  when we have these hearings, there is no one sworn

         21  in here. So, I'm always concerned whether police or

         22  police officials are telling the truth to begin

         23  with. I can tell you now, I have been directly

         24  ordered to mislead people, when I was a police

         25  officer working in different units. We were told to
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          2  lie. We were told to change data on a regular basis

          3  here, for statistical purposes here. And right now I

          4  believe all cops who come here, or anybody who works

          5  in government should have an oath and should testify

          6  before the panel under penalty of prosecution. Even

          7  if they lie under oath, which a lot of cops do, they

          8  may able to get court on another date.

          9                 Just to give you an idea of what

         10  police work is like, when I first became a police

         11  officer, my very first day in the Police Academy,

         12  the instructor wrote "CYA." I'm sure many of you

         13  know that. And he goes, if you learn nothing else in

         14  the next five and a half months, just learn that.

         15                 The second thing we're taught: We

         16  don't care what you do, but never embarrass the

         17  Police Department. Number one rule.

         18                 Next thing we were taught: Always

         19  have a story ready for your supervisor when you get

         20  caught doing something wrong, and practice it before

         21  you commit your violation. Prepare an alibi for

         22  yourself. Have someone, a friend willing to say

         23  something for you, if necessary. Be prepared to lie

         24  for your partner or your supervisor if they get into

         25  trouble, or they won't be there for you when you
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          2  need them. Which, by the way, is in indirect threat.

          3  Be prepared to accuse someone else, if necessary.

          4                 That's in the Police Academy. That

          5  was my training. Now, there was other training also,

          6  of course, but that was basically the message that

          7  was given to us.

          8                 To give you some illustration on the

          9  precinct level where I worked: The police commander

         10  would often tell us, we know a lot of you don't want

         11  to be here, and you call them empty suits. They do

         12  nothing wrong. So, he says, if you're not going to

         13  do anything, or you want to avoid work, don't

         14  embarrass me because I won't get promoted. Often

         15  certain precincts are promotional precincts, like

         16  the Midtown North, Midtown South, where I worked,

         17  and commanders are very upset if they lose their

         18  promotion because some foolish cop did something

         19  wrong. So, what he's concerned with, here is what

         20  they would tell us: If you don't want to work, and

         21  people see you observing an accident, for instance,

         22  pick up the radio, don't press the button though,

         23  and run the other direction and convince people

         24  you're going to a more important emergency. This is

         25  my commander talking to us at the muster.
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          2                 Next. You ever hear the expression

          3  why there's not a cop around when you need them?

          4  Well, that because cops are taught, older cops teach

          5  younger cops not to show up. Why? Because the first

          6  cop who shows up gets the trouble. Either he'll get

          7  hurt, you'll hurt somebody else, you'll be brought

          8  up on charges. Doesn't pay.

          9                 I can tell you horrible stories when

         10  I came out of the Academy, I was working with a

         11  field training officer, supposedly mentoring us, you

         12  know, staff development, mentoring people, it's a

         13  joke. In fact, I would argue very clearly if you

         14  want to save the generation of cops, keep them away

         15  from the older cops. That's the first thing.

         16                 What happened was, we had a robbery

         17  on 46th and Broadway, I was about a block away, I

         18  was very excited, going to a major robbery, I

         19  started running, went to withdraw my gun, the field

         20  training officer, pulled my hand, "put the gun back

         21  in your pocket" and he starts walking slowly a block

         22  away. I said what are you doing? We have two guys,

         23  description, we'll probably run right into them,

         24  we'll trip into them. No, don't worry. He's going to

         25  teach me the ropes. So, I listen to him attentively.
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          2  I figure he knows, he's there 17 years, and surely

          3  enough, we walked. By the time we walked, of course

          4  everything is gone, and he says, okay, pull your gun

          5  out, take off your hat, and we just waited. I said

          6  what are we waiting for? He's peeking around the

          7  Broadway and 47th now, and when the first radio car

          8  pops up, you know jumps the curb and the cops

          9  running, he goes, now, start huffing and puffing and

         10  running. Basically, and you have 17 cops who came

         11  out of the woodwork at that point. That was my

         12  training in the police for the field training

         13  officer.

         14                 Now, falsifying incidents and events,

         15  from robbery to harassment, vice-versa. I can tell

         16  you now on a regular basis, crime always goes down

         17  when you don't report it. I was personally involved

         18  recently as a civilian here in stopping two

         19  robberies, one on the train and one in a restaurant

         20  here, and I can tell you right now, the police

         21  didn't want to take the collar. I'm talking about

         22  robbery with several witnesses. I physically got

         23  involved. I held somebody down. There's a whole

         24  story, I don't want to go into it right now, in fact

         25  I was so angry I called the District Attorney up
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          2  because I was willing to testify on my behalf, seven

          3  other people were willing to come down. We were

          4  talking about robbery, we were talking about the

          5  perpetrator was carrying burglar's tools, he was on

          6  drugs, he had drugs in his pocket, they wouldn't

          7  take it.

          8                 In fact, what they did was, the

          9  complainant at the time, I spoke to her at the time,

         10  I told her we're behind her, we'll help her. They

         11  told her that if she testifies she'll ruin her

         12  vacation. This was during Christmas Eve actually,

         13  and they told her that she would have to be in the

         14  District Attorney's for four or five days and lose

         15  her vacation time. When I insisted that's not true,

         16  I prompted her to go and to make the complaint.

         17  Again, the cops again, from the Midtown South

         18  Precinct, told her, listen, he may find out who you

         19  are because often your name gets released and then

         20  you can be in danger and we can't protect you. Now,

         21  these are police officers telling that to

         22  complainants here. So, again, it's very easy for a

         23  client to go down.

         24                 In terms of falsifying incidents, I

         25  work with the Youth Advocate's Unit, they play with
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          2  the numbers. I mean, I can go on for a whole day

          3  about playing with numbers.

          4                 So, when I listen to police officers,

          5  or police personnel, talking about data and

          6  statistics here, you know they can be manipulated in

          7  any way you need to. What I'm suggesting to this

          8  panel, by the way, is that next time you have a

          9  hearing, have people like us, or other people

         10  testify first, let the police answer our questions

         11  with the things that we bring up. That's the first

         12  thing.

         13                 MR. SIEGEL: They don't stay here and

         14  listen to us.

         15                 RABBI MOSKOWITZ: I've tried to talk

         16  to them for a long time.

         17                 Anyway, next thing. What I'm trying

         18  to say in terms of lying here, it's part of the

         19  culture in the Police Department. I've seen cops lie

         20  when they don't have to lie. It just comes

         21  naturally. I asked a friend of mine during a trial

         22  that were both at, why did you lie about this? It

         23  has nothing to do with the case? He goes, I don't

         24  know. It just came out.

         25                 There's a culture here. We're
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          2  certified liars, basically. If there was. So, this

          3  is something.

          4                 Next thing. I will character NYPD in

          5  two words: romance, and finance. Romance - knowing

          6  the right connection to watch your back when things

          7  go wrong. And the other, finance - knowing how to

          8  use the system to make more money any way possible.

          9  I can tell you right now, there's a lot of concern

         10  in the Police Department -- excuse me, in the

         11  community right now about police community

         12  relations. A lot of racism, a lot of discrimination.

         13  I can tell you right now, it's bad, but it's not as

         14  bad as people think it is. The issue is not just

         15  oversight, the issue is the caused reason why there

         16  is so many problems, it has to do with money. Follow

         17  the money trail in almost anything you do, and you

         18  will find the reason what's going on. It's very

         19  simple. Cops, especially when it comes to arrests,

         20  many think that cops hate young black and Latino

         21  kids. The truth I believe is most don't care,

         22  they're just meal tickets. A great way to make money

         23  here. When cops build in their budget, their

         24  personal budget, they look at how much they're going

         25  to get overtime. The fastest way to get overtime is
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          2  to get some robbery post, or to lock up some black

          3  and Spanish kid. Why? Because it's an easy arrest,

          4  and chances are you won't have a complaint made

          5  against you. How many black or Puerto Rican kids are

          6  connected? It's growing more and more, but the

          7  chances are you're still in a safer bed here, and

          8  that's the way things go. Many of these urban kids

          9  don't think their lives are worth much, but to the

         10  street cop and detectives, they're like candy on an

         11  ATM machine. Each kid can bring in between $250 and

         12  $1,000 per head, depending on what can be

         13  manufactured. Then there is the line of duty injury

         14  claims, and the three-quarter claim. That means when

         15  a cop claims he's injured, he can stay out more and

         16  he's actually making more money staying home. They

         17  don't tax you when you get line of duty injury. You

         18  just pay Social Security. So, a copy who makes an

         19  arrest, he gets overtime there, he can claim an

         20  injury, stay out of work for awhile and keep more of

         21  his money here. A lot of people are not realizing

         22  that.

         23                 Of course, when you have a line of

         24  duty injury, that means the officer has to be hurt.

         25  So, now, this poor kid, if he didn't do anything
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          2  wrong, he has to be charged with a crime related to

          3  the supposed injury here. So, you have a lot of

          4  things here.

          5                 And the way to stop this, by the way,

          6  I'll just mention to you, it's very easy to notice,

          7  and I'm surprised the District Attorney is not

          8  involved in tracking these things.

          9                 First of all, one of the ways to

         10  track it, if you look at a police officer, look at

         11  the time of the tour that he is doing. Cops work

         12  different schedules. If it's their fifth tour, and

         13  the next day he's off, then if you lock somebody up,

         14  the next day he's at the District Attorney's Office

         15  making money already. It's overtime. That's the

         16  incentive. It's toward the end of the tour, he's

         17  making overtime again. Look at that. Look at the

         18  charge. If you see a charge, and you see a low-level

         19  crime, like criminal mischief or something of this

         20  nature, and then you see resisting arrest, and then

         21  there's a brutality charge, there's a good change

         22  that brutality charge is real. They're just looking,

         23  they're picking on these kids, because like I said,

         24  they're meal tickets here.

         25                 Now, there's another issue of black
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          2  crime versus white crime, the socioeconomics of it.

          3  First of all, when you're looking for money you're

          4  going to go to the black and Hispanic community.

          5  Why? Because these are the kids. They're not going

          6  to go to some Jewish or Italian neighborhood and

          7  start up. These people may be more connected.

          8                 The other issue is, is that what kind

          9  of crime gets investigated? What we call street

         10  crime, robberies, larcenies, perhaps, okay?

         11  Harassment issues here. These are things that cops

         12  can easily go and do something. How many of us

         13  really investigate white collar crime? We don't take

         14  it seriously, and for a reason, and there's a

         15  serious corruptive reason in the higher office in

         16  the police brass. See, when you investigate in the

         17  poor neighborhoods, the cops are going to make money

         18  on this. You're not going to make money because I

         19  believe, it is my personal belief, and it would take

         20  me too long to testify why, but they're being

         21  ordered to stay away from white collar crime. And

         22  for two reasons: because chiefs get their jobs at

         23  the white collar offices. You're not going to start

         24  investigating Wall Street for prostitution,

         25  narcotics, insider trading here when police chiefs
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          2  have to get their job there the next year. There's a

          3  built-in conflict of interest on top.

          4                 And by the way, when everyone talks

          5  about monitoring the police and who is looking out.

          6  You're thinking about a young police officer on the

          7  street. You've got to be looking at the chiefs and

          8  the commissioners. You're looking in the wrong

          9  place. It comes on top, not on the bottom here.

         10                 If you look at, I'm not going to give

         11  you individual cases now, but look at the various

         12  commissions here and the people that work for them

         13  and all the people who went in line of duty here,

         14  even though they had an injury 17 years prior to

         15  that, what message does that send to the street cop?

         16  That you can lie, that you can cheat and you can do

         17  all these things here, as long as it's good for you.

         18                 CHAIRPERSON VALLONE: You've got two

         19  more minutes left, so hit your most important

         20  points.

         21                 RABBI MOSKOWITZ: Sorry. I have a lot

         22  of things.

         23                 On a personal matter, in terms of

         24  discrimination, I'll tell you right now, myself,

         25  without going through great detail, is that when I
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          2  was a police officer, being the second Orthodox Jew

          3  there, my locker was overturned, my locker was set

          4  on fire, I had swastikas painted on my locker. I can

          5  go on and on. I was under physical threats. I was

          6  attacked several times, but I happen to teach

          7  martial arts professionally so I was able to handle

          8  situations.

          9                 In fact, the first person I ever

         10  knocked unconscious was a police officer in the

         11  Police Academy under direct attack. And I want to

         12  tell you, if they're willing to prey on their own

         13  police officers, you can imagine what's going on on

         14  the street here.

         15                 But I just want to, one of the things

         16  I wanted to mention, Internal Affairs. I think the

         17  Internal Affairs Division, or IAB, as they call it

         18  now, the Internal Affairs Bureau, should be

         19  abolished. There is no reason. The police cannot

         20  police themselves, it's as simple as that.

         21                 Often the Internal Affairs Bureau is

         22  involved in going after cops for political reasons.

         23                 If you look at a lot of people who

         24  make complaints against cops from IAB, it's other

         25  cops. They know how to work the system here. They
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          2  make complaints against various people, create

          3  investigations to stop people from getting promoted

          4  in certain incidents.

          5                 If you want to speak forward, like

          6  myself, I was under Internal Affairs investigation

          7  for about nine years, since the day I came on,

          8  accused as working as an Israeli agent, all sorts of

          9  things they can make up if they want to stifle you

         10  in some reasons so people will be scared to work

         11  with you.

         12                 So, again, Internal Affairs will not

         13  investigation to completion for fear of causing

         14  scandals. Again, a lot of times they'll know, I

         15  think in the Mollen Commission with the Dau case,

         16  this guy was selling drugs out of his radio car, how

         17  come they couldn't find it? It took the Suffolk

         18  County police, I believe, to find it here, which is

         19  astounding. And by the way, the Mollen Commission

         20  alone was a white wash. I spoke to Milton Mollen for

         21  a half an hour, I met with his investigators for

         22  four hours here, they wouldn't let me testify. There

         23  were 20 other cops who came forward, they claimed in

         24  the paper they're begging for people to come

         25  forward. People will come forward if they feel safe.
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          2  Cops don't feel safe to come forward right now,

          3  okay? Often the Internal Affairs used something

          4  called turn-arounds. They take cops who have trouble

          5  themselves, and they force them to go against other

          6  cops here. I mean, I can go on and on.

          7                 And the one last thing I could say,

          8  they aggressively go after other cops, they

          9  personally hate carrying out a vendetta against cops

         10  and commanders as well. I'm just trying to get some

         11  major points here.

         12                 CHAIRPERSON VALLONE: You're going to

         13  have to forget the points and just end it up, okay?

         14                 RABBI MOSKOWITZ: Okay.

         15                 CHAIRPERSON VALLONE: I can't give you

         16  more time than them.

         17                 RABBI MOSKOWITZ: But I'll just tell

         18  you right now, I just support the issue of State

         19  certification, as I spoke about it years ago

         20  actually. It's incredible that the Police

         21  Commissioner alone can decide whether police will

         22  stay on or not. We must have a certification process

         23  here. Even massage therapists have a certification

         24  process here. Of course, teachers and everybody

         25  else. I think a locksmith has the same thing. We
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          2  must have a position where people can go and not

          3  work within the Department here.

          4                 And lastly, I just want to say one

          5  more thing here, because I mean, I'm sorry, I

          6  welcome everyone else here. I think to really know

          7  what's going on in the Police Department, and I'm

          8  surprised more people like myself is not coming

          9  forward here. They're afraid to come forward. Even

         10  when they retire they don't care anymore, they want

         11  to leave. I think we have to employ undercover

         12  investigators, who have police authority to work on

         13  all levels in the NYPD, and report directly to the

         14  Council or the Mayor's Office here. I think we have

         15  to create, like I said, a safe haven, and abolish

         16  IAB. We have to have a stronger personal academic

         17  standard for supervisors. I hear supervisors talking

         18  about standards here, most of them only have a high

         19  school diploma or GED. That's astounding here.

         20  You're telling us to go to college here, and it's

         21  crazy here.

         22                 They should have testing procedures

         23  right into the Chief's Office here. Right now if you

         24  get promoted after captain, it's strictly by

         25  political appointmenship here. This is no academic
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          2  standard here. What are you telling the cops on the

          3  street here?

          4                 Have an independent body to

          5  investigate cops. I'm also in favor for a Special

          6  Prosecution here. You can't have the District

          7  Attorney. Like Mr. Siegel said, I support it 100

          8  percent, investigating when the cops have to make

          9  their cases here.

         10                 And also, there are personal

         11  relationships here. If you look at all of the

         12  personal relationships, of romantically and

         13  personally here, it's impossible for them to

         14  investigate other cops here. Like I said, who is

         15  monitoring the monitors here? Look at police

         16  statistics here. I would be happy to show you how to

         17  investigate the falsity, much of it is here.

         18                 Lastly here, I know, again, I call it

         19  political homicide. There is a lot of retaliation

         20  with Internal Affairs and it's used as a political

         21  hedge. I know personally from first hand, I think we

         22  need a CompStat for brutality and corruption which

         23  they don't have. We need to get the commands to

         24  discuss at the table to see what's going on.

         25                 And one more thing: There is a new
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          2  computer system being used by the Department of

          3  Education to monitor over 1.1 million kids; if they

          4  can do that for 1.1 million kids, why can't we

          5  monitor 35,000 cops here and know where they are?

          6  Cops are still using a memo book. Who is using a

          7  memo book pad here? Every cop should have a palm

          8  pilot in their hand. All the information what they

          9  do should be recorded and downloaded here, and now

         10  we can track not only them, but also keep track of

         11  their work and, of course, our relationship here.

         12                 Even in terms of investigations here,

         13  if God forbid a woman gets raped in 19th Precinct

         14  and then it happens again in Brooklyn, you know who

         15  pieces it together? The New York Daily News or some

         16  media person does, and that's when they start

         17  investigating it. That's in sane.

         18                 And lastly, in some cases cops need

         19  to have transmitters on them. We need to know where

         20  they are. They work for the public service here.

         21                 I wish I had more time to complain.

         22  I'm happy to speak at another time. A very last

         23  point, I'm sorry, Speaker, is that cops, when they

         24  claim they have training, often if you look at

         25  interim memos, and you look, these are things that
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          2  are done for political purposes here. What they need

          3  to do, watch how they train police officers here.

          4  Cops go up and take a shower, they sign the book

          5  here. I know, we were all part of it. When the cops,

          6  they say they have this training, it's often not

          7  true, because who is training them, other police

          8  officer, maybe a sergeant? We need somebody with

          9  more credibility what the cops are worth. They don't

         10  sit in that class and they have to get tested to

         11  make sure they know what's going on here. There is

         12  no ongoing training, especially when you have a lot

         13  of cases, what's happening with, you have a black

         14  and Hispanic community here, they're getting beat

         15  up. They're getting beat up because cops don't know

         16  how to handle it. They don't know restrain tactics,

         17  and they don't qualify with their hands. They

         18  qualify with a gun, but they don't qualify with

         19  their hands. And there are more brutality issues

         20  with their hands and nightsticks here, yet there's

         21  no qualifications. That's insane. There has to be a

         22  way to monitor the training. And if you do that, I

         23  think we're off to a good start.

         24                 Thank you very much for your time. My

         25  name is Rabbi Gary Moskowitz.
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          2                 CHAIRPERSON SEABROOK: Thank you very

          3  much.

          4                 Just a question, Norman. You raised

          5  the issue about the question of the CCRB, and you

          6  said that there are basically no limitations as it

          7  relates to their subpoena power; is that a part of

          8  the Executive Order that you had said was issued?

          9                 MR. SIEGEL: It's in the legislation.

         10  It's in the Charter. It talks about they have

         11  subpoena power. My recollection is we didn't say you

         12  have subpoena power for X, Y and Z, we just said

         13  they had subpoena power.

         14                 CHAIRPERSON SEABROOK: Okay. So, we'll

         15  be able to follow through that.

         16                 MR. SIEGEL: Unless I'm told

         17  otherwise, I think their answer was, as I described,

         18  self limitation.

         19                 CHAIRPERSON SEABROOK: And lastly,

         20  just a comment because we've gone on: the CCPC,

         21  what's your thought on that issue, because I didn't

         22  hear you comment on that?

         23                 MR. SIEGEL: I think that the

         24  institutions that we currently have, have failed us,

         25  and we need to (a) strengthen them, and (b) look to
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          2  the certification, decertification model, in order

          3  to finally have the potential for real

          4  accountability.

          5                 You know, when I've been looking at

          6  this the last week prior to this hearing, and I've

          7  talked to other people who are involved in this

          8  issue, none of us knew about what was happening

          9  around America, and I understand what the opposition

         10  has been and will be to this issue, but that same

         11  coalition of the civil rights community, and

         12  concerned elected officials, need to push this

         13  issue. And perhaps you should have a hearing with

         14  people from other states to teach us how it works,

         15  how they overcame unions, for example, in order to

         16  put some teeth finally into achieving

         17  accountability.

         18                 We're all getting older now, and I

         19  would hope that this elusive accountability that

         20  began two generations ago, would finally succeed

         21  because we do not have it now. And for many of us,

         22  we kind of look, we think back when we got the

         23  Civilian Complaint Review Board 13 years ago there

         24  was a euphoria on December 18th in 1992, when we

         25  left this chamber. Everybody thought that the dream
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          2  that took 30 years, that began in the mid-sixties

          3  with the black and Latino community pushing this

          4  issue, we had finally overcome. It's 13 years later

          5  now and we sit here, and not only have we not

          6  overcome, but we have people now in the positions

          7  that we created that don't understand the history

          8  and the legacy of this issue, and they are

          9  self-limiting, they are destroying our dream.

         10                 I look at the people that are here on

         11  the City Council, and you have been looking at this

         12  issue for awhile, we are desperately seeking your

         13  leadership, to be serious about this issue. And it's

         14  not just about Sean Bell, although we can't discount

         15  what happened to Sean Bell and the others; it's

         16  about the day-to-day abuse and disrespect that

         17  occurs to too often young men of color, and it's not

         18  exclusively that group, but it's disproportionately

         19  that group, and we need to have some mechanism to

         20  get real accountability. Otherwise, the tensions

         21  will continue, and continue.

         22                 MR. MEYERS: Can I just add that I do

         23  believe that sometimes there is a penchant for

         24  saying that our institutions are not working. With

         25  respect to this problem, I think a lot of the
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          2  institutions are not working. CCRB is broken. I

          3  think it's broken, not from a statutory frame work

          4  or a vision frame work, but from what Norman and I

          5  tried to say in our formal remarks, there is not

          6  leadership, there is no vision, no real hutspa, on

          7  the part of people who are leading these

          8  institutions. There is nothing inherently or

          9  structurally wrong with the City Council, especially

         10  now with term limits. But you've got to have

         11  leadership. You've got to have people in the City

         12  Council to provide oversight. To ask the real and

         13  tough questions and to provide accountability to our

         14  elected officials. That's what people keep going to

         15  the polls for, hoping that we can solve problems.

         16  You have it within your power to solve this problem.

         17                 The Civilian Complaint Review Board

         18  has within its authority to be a more credible

         19  agency, to have an integrity of purpose. They have

         20  wasted the people's trust.

         21                 RABBI MOSKOWITZ: Could I just mention

         22  about CCRB? I work with youth around the City here,

         23  and most --

         24                 MR. SIEGEL: I have to leave, I'm

         25  sorry, and Gary, with due respect, you say it's
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          2  going to take a minute and it goes more than a

          3  minute and I have to be at a conference at 4:30. So,

          4  thank you all.

          5                 CHAIRPERSON SEABROOK: Thank you all

          6  for coming.

          7                 COUNCIL MEMBER DeBLASIO: Mr. Siegel,

          8  I was going to ask you something, if you really have

          9  to leave, though, you have to leave.

         10                 CHAIRPERSON SEABROOK: Norman will be

         11  back.

         12                 RABBI MOSKOWITZ: Can I just make a

         13  comment here about CCRB? Much of the City does not

         14  even know what CCRB is. Everyone is familiar here,

         15  but most people do not know. I speak in a lot of

         16  schools, a lot of parents, teachers, and I mention

         17  CCRB because a lot of kids have complaints against

         18  the police where they would like to know how to file

         19  it. They have no inkling. They never even heard of

         20  CCRB. So, I think you have an image problem. That's

         21  the first thing, beside all the other problems that

         22  are going on. They need to know about it. They need

         23  to teach their kids and their population. I

         24  personally filed a CCRB complaint and I'm still

         25  waiting for them to get back to me.
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          2                 CHAIRPERSON SEABROOK: Thank you very

          3  much.

          4                 CHAIRPERSON VALLONE: I would like to

          5  call the final panel. Well, we have another panel

          6  after that, but right now we're going to call Donna

          7  Lieberman and Chris Dunn.

          8                 MS. LIEBERMAN: I have to say that

          9  it's a real endurance struggle to stick around to

         10  testify before this Committee, but I'm glad to

         11  finally have the opportunity to do that.

         12                 CHAIRPERSON VALLONE: Thank you for

         13  your patience. Clearly you saw that most of the

         14  witnesses we had were very distinguished from

         15  throughout the country and this is our job to do

         16  oversight.

         17                 MS. LIEBERMAN: Yes.

         18                 CHAIRPERSON VALLONE: And we always

         19  look forward to hearing from you. And we do the best

         20  we can.

         21                 MS. LIEBERMAN: Right. I suggest that

         22  you think about how you can make it more

         23  user-friendly to bring individuals and

         24  representatives of organizations to come talk to

         25  you.
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          2                 CHAIRPERSON VALLONE: We're always

          3  willing to listen to suggestions.

          4                 MS. LIEBERMAN: One thing would be

          5  time limits, and you could start now.

          6                 Unfortunately, we live in a City

          7  where it takes the shooting death of Sean Bell to

          8  focus public attention on police practices and

          9  racial profiling. We live in a City where it takes

         10  the death of Sean Bell for the New York Police

         11  Department to meet its obligation imposed by the

         12  City Council to provide the data that reveal

         13  unprecedented and alarming numbers of stops and

         14  frisks and demographics that raise serious concerns

         15  about racial profiling. And we live in a City where

         16  even when the public attention is focused on what

         17  the NYPD is doing, the Police Department has yet to

         18  provide the data that it's legally obligated to

         19  provide for the Years 2004 and 2005, and we haven't

         20  heard a peep from anybody on the City Council is

         21  supposed to be getting that data.

         22                 We're glad attention is now being

         23  paid, at least to a limited extent. It is long

         24  overdue. It is welcome. But I think this body has to

         25  ask itself why it takes the death of an innocent man
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          2  to ask the questions that should have been asked

          3  time and time again.

          4                 New York City has had a problem with

          5  police misconduct for some time. The CCRB complaints

          6  are up by 66 percent, during the course of the five

          7  years of the Bloomberg Administration from 2002

          8  through 2006, and try as they might to dismiss the

          9  increasing complaints by technology and 3-1-1. There

         10  has been no indication that that rise in complaints

         11  had anything to do -- has to do with anything but

         12  increase in police misconduct.

         13                 The increase that Flo Finkle pointed

         14  out in the complaints of excessive force, is way

         15  beyond the across-the-board increase in complaints

         16  of police abuse. It's increased by 77 percent in the

         17  same period. And the second largest category of

         18  complaints to the CCRB involves improper stops and

         19  frisks, searches, threats of arrest, and other

         20  misconduct that is likely to precipitate a

         21  confrontation between police officers and civilians.

         22                 And as we all know, blacks account

         23  for a disproportionate number of the arrests, they

         24  account for disproportionate number of the

         25  complaints of abuse. In fact, the number is double
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          2  that of their percentage in the population.

          3                 So, the data compel us to ask a bunch

          4  of questions. Is the system of oversight that we

          5  have in place doing its job so that we can identify

          6  individual acts of misconduct by police officers, so

          7  that we can discipline those individuals who are

          8  indeed guilty of abuse, so that we can identify

          9  patterns of problems in policing and patterns of

         10  misconduct, and so that we can propose, come up with

         11  necessary reforms.

         12                 The New York Civil Liberties Union --

         13  oh, I'm Donna Lieberman, the Executive Director of

         14  New York Civil Liberties Union, I was so bummed out

         15  about having to spend so much time waiting, I think

         16  I forgot to identify myself, so now you have it.

         17                 CHAIRPERSON VALLONE: You don't think

         18  the testimony was important you were listening to,

         19  and perhaps the last one?

         20                 MS. LIEBERMAN: I think all the

         21  testimony is important.

         22                 CHAIRPERSON VALLONE: We've had to sit

         23  through it too. We do all we can, okay, to get you

         24  here as quick as possible, but, you know, we have a

         25  job to do. It is not making sure people get in and
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          2  out as quickly as possible.

          3                 MS. LIEBERMAN: Right. I think all the

          4  testimony is important. I think there are ways to

          5  set limits and give people times that make

          6  everybody's life a lot easier, and is more

          7  respectful for everyone involved, and makes the

          8  whole process more user-friendly. So, I'm not

          9  advocating for anybody to be shut up or shut out, I

         10  think limits, you know, it's one thing to be kept to

         11  two minutes, another to be kept to only five or to

         12  only ten, and I think it could have been done

         13  better. I do. You know, that's my suggestion.

         14                 The New York Civil Liberties Union

         15  has studied the issues, and our study leads us to

         16  conclude that the civilian oversight system is

         17  indeed not working. It is a failed system.

         18                 The CCRB is certainly the cornerstone

         19  of the independent oversight system, but the CCRB's

         20  ability to do its job doesn't rely on itself, its

         21  own. In order for the CCRB to be able to do its job

         22  it requires the cooperation of the Police

         23  Department's Internal Affairs Bureau, which is

         24  responsible for producing records and documents for

         25  investigation, it requires the support of the Police
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          2  Commissioner and because without the Police

          3  Commissioner's support for its mission and work, the

          4  civilian oversight job cannot be done.

          5                 And this is a matter of money, it's a

          6  matter of requiring compliance, it's about providing

          7  documents for investigations, and when you have a

          8  Statute of Limitations of 18 months to discipline,

          9  all these delays take an enormous toll on the

         10  ability of the CCRB to do its job, and, therefore,

         11  for police to be held accountable in an effective

         12  manner.

         13                 I want to identify some of the key

         14  problems that we've come up with, and then turn it

         15  over to Chris to talk about some of the solutions.

         16  The truncation rate, which you have spent a lot of

         17  time here at this hearing, and I won't revisit, is

         18  unacceptable. There is a full investigation and

         19  finding on only three out of ten complaints that

         20  come to the CCRB. There are a lot of things that

         21  have to be done to fix that.

         22                 The CCRB has failed to become an

         23  effective advocate for reform of police practices

         24  that pose an undue risk of harm to civilians. This

         25  was true with regard to strip searches, it was true
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          2  with regard to racial profiling, it was true with

          3  regard to police practices, with regard to lawful

          4  public demonstrations.

          5                 The Police Department doesn't

          6  cooperate with the CCRB, and that seriously

          7  undermines the civilian oversight function, whether

          8  it's the delay in producing documents, whether it's

          9  the 50 percent rate of non-appearance of police

         10  officer witnesses during the course of CCRB

         11  investigations, whether it's this nice-sounding

         12  approach of the Police Commissioner, that he

         13  conducts his own internal investigation because

         14  something is so serious, but while the IAB is busy

         15  investigating the CCRB is stonewalled in terms of

         16  getting information for its investigation and can't

         17  meet its charge under the City Charter.

         18                 So, the CCRB has been failed by all

         19  its partners. Oops, I had a page out of place, so

         20  we'll skip it. When the CCRB finds serious

         21  misconduct, it's unacceptable that the Police

         22  Department routinely fails to discipline officers

         23  who are found to be guilty or against whom

         24  complaints are substantiated.

         25                 The CCRB recommends the most serious
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          2  discipline, charges and specifications, in 75

          3  percent of the cases in which they substantiate the

          4  claims. Those are cases like brutality, unauthorized

          5  entry of premises, strip search, pointed guns,

          6  retaliatory rest. But in 45 percent of those cases

          7  referred by the CCRB, during the period of 2002 to

          8  2006, the Police Commissioner reduced the charges to

          9  command discipline. Now, however the Police

         10  Department dresses up command discipline, it is a

         11  slap on the wrist. Verbal admonishment up to the

         12  loss of up to ten vacation days, that is not the

         13  kind of discipline that is appropriate for strip

         14  searches, for retaliatory arrests, for pointing guns

         15  in an improper manner.

         16                 And of those cases that do go to

         17  administrative trial, 64 percent of them result in

         18  no discipline whatsoever. Notwithstanding what the

         19  Police Department has said, we know that the Police

         20  Department does, that there is little to no

         21  preparation that goes into the prosecution of those

         22  cases, and it's not just the Civil Liberties Union

         23  that says that, the CCPC that was here earlier, has

         24  actually published two reports in the past that

         25  analyzed the performance of the Department
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          2  Advocate's Office and those reports found that the

          3  Police Department's prosecution of CCRB complaints

          4  failed to meet minimum standards of competence. Not

          5  just good standards, but minimum standards of

          6  competence.

          7                 And finally, there is a whole

          8  category of police activity that is entirely exempt

          9  from any independent oversight, and there is a

         10  really quick and easy fix for that. That's the 4,500

         11  School Safety Agents, employees of the Police

         12  Department, peace officers who are supposed to

         13  protect our children in schools, against whom the

         14  New York Civil Liberties Union has received scores

         15  of complaints and for whom there is no

         16  accountability, other than through the IAB, which

         17  means that there is no meaningful, independent

         18  accountability. It's time to amend the jurisdiction

         19  of the CCRB to protect our children from abuse by

         20  peace officers, school safety officers run amuck.

         21                 And now Chris.

         22                 MR. DUNN: We have a number of

         23  specific proposals that we think the Council should

         24  consider in trying to address issues of police

         25  misconduct. At the outset, I do want to note
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          2  something that is important, I think it runs through

          3  all police misconduct, which are the racially

          4  imbalanced demographics of complainants. Year-in and

          5  year-out over half of the complaints come from

          6  African-American residents of New York City, who

          7  constitute a quarter of the City's population. When

          8  we talk about the CCRB and we talk about police

          9  misconduct, we have to always be focusing on the

         10  racial implications of that.

         11                 The first proposal that we have is

         12  that the CCRB, which right now operates exclusively

         13  out of a single office in Downtown Manhattan, must

         14  have offices in every borough. There must be some

         15  notion of physical accessibility to the communities

         16  that are generating complaints about misconduct.

         17                 You've heard a lot of discussion

         18  about this so-called truncation rate. This year the

         19  CCRB has not gone -- over 60 percent of all of its

         20  complaints are not investigated. I've heard people

         21  say earlier today that's because complainants refuse

         22  to cooperate, that witnesses refuse to cooperate.

         23  That may be true in some instances. Our major

         24  concern, though, is there are so many institutional

         25  obstacles to people who have busy lives, who live
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          2  far away from 40 Rector Street where the CCRB is

          3  located. For them to be required to come down during

          4  their work day, to Downtown Manhattan, to pursue a

          5  complaint, places an exceptional burden on them. And

          6  one of the things the CCRB can do to address the

          7  truncation rate and to address the larger issue of

          8  involvement with the community, where police

          9  misconduct is a reality too often, is the CCRB has

         10  got to be part of that community, and it is not

         11  right now.

         12                 Secondly, we believe we should go --

         13  it is not too often that we endorse things that

         14  Mayor Giuliani endorsed, but this is one of them.

         15  Now, it had to be that Mayor Giuliani did it as a

         16  way to fend off the Justice Department, but the fact

         17  of the matter is, prosecutions should be conducted

         18  by the CCRB, not within the Police Department.

         19                 And that has two components: It

         20  should be CCRB personnel doing the investigations,

         21  and the investigations have to come out of the trial

         22  room and into OATH. So long as they happen in the

         23  trial room, that process is going to be

         24  fundamentally flawed. We realized there may need to

         25  be some Charter revisions to accomplish that, that's
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          2  a significant piece of work for the Council to take

          3  on, but when you look at the figures of what's

          4  happening in the trial room now, you have to be

          5  alarmed.

          6                 2002 there were 56 guilty outcomes

          7  after trials in the NYPD trial room. In 2006 that

          8  number had dwindled to I believe eight. The trial

          9  room is broken. That's a process that builds

         10  unnecessary time in the prosecutions - that needs to

         11  be changed.

         12                 The next thing that needs to happen

         13  relates to the discipline of what's happening in the

         14  Police Department. We now are seeing that

         15  three-quarters of all police officers who are found

         16  to have engaged in police misconduct getting the

         17  lightest form of penalty, and those are

         18  instructions.

         19                 There is a clear policy shift by the

         20  Police Commissioner to impose the most minimal form

         21  of discipline on police officers. And Chair Vallone,

         22  you were wondering about this representation the

         23  Department made about people who getting

         24  instructions never again engaging in police

         25  misconduct. That was certainly the first I had heard
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          2  of that. I must say that sounds a bit like a fairy

          3  tale to me. It may be that the Police Department

          4  doesn't know of people who in 2005 and 2006 got

          5  instructions and are now back in the trial room as a

          6  result of the CCRB complaint. But I find it very

          7  difficult that anyone seriously is going to believe

          8  that by reducing the level of discipline to police

          9  officers, to the level of instruction, that all of a

         10  sudden police misconduct is going to disappear. I

         11  just do not believe that the Police Commissioner has

         12  shown he is not interested in disciplining police

         13  officers who are found to have engaged in

         14  misconduct, and I think that the point that Miss

         15  Stone was making, and she and I disagree on a lot of

         16  things, but we certainly agree on this, it sends a

         17  terrible message to the community, that a police

         18  officer who is guilty of misconduct, after a

         19  complainant has gone through 500 days of process,

         20  they get instructions? That's a scandal.

         21                 Discipline should come out of the

         22  Police Commissioner's hands when it comes to

         23  substantiated complaints of police misconduct.

         24                 If the Police Department, as is the

         25  whole premise of the CCRB should not be expected to
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          2  investigate itself, I don't know why anyone believes

          3  it should be expected to discipline itself.

          4                 Finally, there is the issue about

          5  oversight hearings by this body of the CCRB itself.

          6  And I will tell you, there are significant issues of

          7  the CCRB. An issue, Mr. Seabrook, that you raised,

          8  which is an issue that we raised in the fall, which

          9  is all these cases disappearing on one day. It is,

         10  in fact, true there were over 800 cases that the

         11  CCRB resolved in a single day, and that was because

         12  the panel of the three most senior people in the

         13  CCRB, including the Chair, had not met for six

         14  months. Six months cases were sitting there,

         15  including some substantiated complaints.

         16                 I can tell you as I'm sitting here

         17  right now that that was not a one-time problem.

         18  There is a panel in the CCRB right now who has not

         19  met for four months, and probably has over 600 cases

         20  that are sitting there.

         21                 CHAIRPERSON VALLONE: Can you provide

         22  that information to us? Because they're coming

         23  before us in two weeks and I want to question them

         24  on specifics and hear what they have to say about

         25  that.
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          2                 MR. DUNN: I am sure Ms. Stone, who is

          3  sitting in the audience, can provide that. I can

          4  tell you the CCRB, at our request, is now including

          5  in its monthly reports backlogs at the Board level,

          6  and I happen to know from very good authority that

          7  there is now a panel, 175 or so cases a month, that

          8  has not now met for four months, in part because I

          9  believe of a refusal of I believe a Council

         10  appointee to participate in meetings.

         11                 So, there has to be an issue about

         12  this body actually overseeing the CCRB, and asking

         13  the basic questions that anyone would want to know,

         14  which is, are you guys doing your job? And to the

         15  extent that you're not, what do we need to do to

         16  help you do your job, or what do we need to do to

         17  force you to do your job? And, you know, frankly, I

         18  know you guys have a lot on your plate and taking on

         19  the Police Department is no small task, particularly

         20  the Police Department with Ray Kelly, but taking on

         21  the CCRB might be a little more of a manageable

         22  undertaking.

         23                 I don't believe, maybe until today,

         24  that there has been a substantive oversight hearing

         25  of the CCRB, in I don't know how many years. And at
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          2  a time when, as Donna pointed out, you know, I don't

          3  think anyone out there understands the surge in

          4  complaints during the Bloomberg/Kelly

          5  Administration. We're up nearly 70 percent in five

          6  years. And we can all debate about what percentage

          7  increases and complaints mean, when you start

          8  talking about a 70 percent increase in complaints

          9  over five years, something is happening out there

         10  and it's not just 3-1-1 as the Police Department

         11  would like to have people believe.

         12                 Thank you.

         13                 CHAIRPERSON VALLONE: Okay, thank you.

         14  As usual, some very good suggestions, which is why

         15  we sit around all day to wait for you to testify.

         16  The School Security Agents, very good point. And

         17  it's something we're looking into right now and I've

         18  already instructed staff to find out what we can do

         19  about that. And if you have any suggestions --

         20  actually, do you have any right now as to what we

         21  can do as a Council regarding School Safety Agents?

         22                 MS. LIEBERMAN: Well, I made one

         23  suggestion which is that you should expand the

         24  jurisdiction of the CCRB to cover School Safety

         25  Agents.
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          2                 Back in 1998, the New York City Board

          3  of Education, or the City transferred the

          4  responsibility for school safety from the Department

          5  of Education to the Police Department.

          6                 There used to be a memo of

          7  understanding regarding the relationship of school

          8  safety to the Department of Education. That

          9  Memorandum of Understanding expired, I believe it

         10  was 2002. There is no Memo of Understanding that

         11  anybody, including the New York Civil Liberties

         12  Union, has been able to find that governs the

         13  relationship between the Police Department and the

         14  Department of Education.

         15                 It would be interesting to know, if

         16  the City Council were to ask, what indeed are the

         17  guidelines that govern this relationship. There is

         18  no reporting of the, no regular reporting of the

         19  statistics in the schools. Whenever the Police

         20  Department feels like it, they throw some statistics

         21  at whomever they choose to disclose the information

         22  to. I am not making this up.

         23                 I found out about what was recovered,

         24  by way of cell phones and guns and knives as a

         25  result of the Roving Metal Detector Program that was
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          2  implemented back in April or May to get at cell

          3  phones and learned that virtually no weapons and

          4  thousands of cell phones were recovered and no guns,

          5  because the Police Department's PR Division chose to

          6  tell an MPR reporter, who asked me for my views on

          7  it, but when I asked for the information

          8  school-by-school or in general, I don't get

          9  anything.

         10                 So, there is not only no independent

         11  oversight, and not only legions of complaints by

         12  students of being cursed at, being physically

         13  abused, being arrested for being in the hall, being

         14  late to class, being late to class because of the

         15  scanners, I could go on. But there is no

         16  accountability and there is no reporting.

         17                 CHAIRPERSON VALLONE: Do you believe

         18  this is something we can do through local law, or

         19  something that we would need to --

         20                 MS. LIEBERMAN: I think you were meant

         21  to cover it with the CCRB. And you should have

         22  hearings. You should have the Police Department in

         23  here telling you what's going on and demanding

         24  reporting about what's going on in the schools.

         25  Nobody is asking the questions. The Department of

                                                            314

          1  COMMITTEES ON PUBLIC SAFETY AND CIVIL RIGHTS

          2  Education is accountable to nobody but the Mayor and

          3  the Mayor is not talking.

          4                 MR. DUNN: The CCRB's authorizing

          5  legislation could be expanded.

          6                 Right now I believe it only covers

          7  sworn members to the Department, School Safety

          8  Agents are not sworn members.

          9                 CHAIRPERSON VALLONE: Traffic agents

         10  are not covered either. So, you have an opinion on

         11  that?

         12                 MS. LIEBERMAN: We're not getting

         13  rashes of complaints about Traffic Agents. We are

         14  getting tons of complaints about School Safety, and

         15  we're getting them from a very vulnerable

         16  population.

         17                 And by the way, I don't know if I

         18  said, there are 4,500 School Safety Agents in our

         19  schools. That's like the size of a small City police

         20  force.

         21                 CHAIRPERSON VALLONE: Absolutely. I

         22  think there is like 6,000 in Philadelphia or police

         23  officers.

         24                 The hour is late, I have many more

         25  questions, but I assume you'll be back hopefully at
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          2  a better organized time --

          3                 MS. LIEBERMAN: We'll be back, and

          4  I'll be in a better mood. I'm sorry.

          5                 CHAIRPERSON VALLONE: -- During our

          6  stop and frisk hearing.

          7                 And I believe we've made this offer

          8  to you before, but we will absolutely allow you to

          9  -- to call you in anticipation of your testimony or

         10  give you a better idea on the day of the hearing

         11  about when you need to come down here so you don't

         12  need to listen to the testimony, you think you may

         13  not need to listen to.

         14                 MS. LIEBERMAN: Actually, it's

         15  enlightening sometimes, though.

         16                 CHAIRPERSON VALLONE: It's what?

         17                 MS. LIEBERMAN: It's enlightening, and

         18  it's unfortunate that the Police Department didn't

         19  stick around to hear any of the other people

         20  testify.

         21                 CHAIRPERSON VALLONE: No, Sue Petito

         22  is.

         23                 MS. LIEBERMAN: Oh, I'm sorry. I take

         24  it -- see, I withdraw that. I didn't know. I was

         25  going to commend Commissioner Stone for sticking
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          2  around. But I think when we listen to each other,

          3  the better off we are.

          4                 CHAIRPERSON VALLONE: Commissioner

          5  Petito, I'm not letting a lot of those stop and

          6  frisk statistics slide. I'm just waiting for the

          7  next hearing that we can have a proper debate. It's

          8  not the right time, and, plus, it's 4:30. So, thank

          9  you. Thank you all for coming down and waiting

         10  around. And I especially thank Tony Garvey, who is

         11  waiting even after you guys, and he's been here

         12  since before the hearing started. So, Mr. Garvey,

         13  and Simon, why don't you come on down and speak

         14  after -- Joe Garber, I'm sorry. I called you that

         15  once before. I have a friend Simon Garber, that's

         16  why.

         17                 Again, thank you, Lieutenant Garvey.

         18                 MR. GARVEY: I just want to thank this

         19  Committee for their patience and tenacity and their

         20  attentiveness to this entire day. I sat through what

         21  you did and I certainly have a different

         22  perspective, in terms of my testimony, which I made

         23  as brief as I possibly can.

         24                 CHAIRPERSON VALLONE: No, you waited,

         25  you speak as long as you want to speak. We will sit
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          2  here and we will listen.

          3                 MR. GARVEY: And it is brief. I'm

          4  Lieutenant Tony Garvey, President of the Lieutenants

          5  Benevolent Association, and DEA President Michael

          6  Palladino regrets his absence here today, but is

          7  attending to other matters in Queens this morning.

          8                 I will provide brief comments on the

          9  internal and external oversight monitors of the

         10  NYPD. NYPD officers are the most scrutinized and

         11  reviewed members of the City's workforce. The

         12  Department's oversight begins upon appointment to

         13  the NYPD, with investigation backgrounds,

         14  psychological testing, character scrutiny, which are

         15  the foundation for entry into the Police Academy.

         16                 Once appointed, every police

         17  officer's actions are under constant review by the

         18  many internal and external overseers that assess

         19  performance and effectiveness of our agency.

         20                 Internally one undergoes performance

         21  monitoring, disciplinary monitoring, force

         22  monitoring, entry level probation, probationary

         23  monitoring, levels one, two and three reviews to

         24  consistently improve performance and behavior, and

         25  all NYPD members are further scrutinized with the
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          2  recording of a Central Personnel Index, CPI, in

          3  which all levels of review are recorded and kept for

          4  continued examination throughout one's career.

          5                 Integrity control officers, general

          6  supervisory observation, Internal Affairs

          7  investigators, shooting teams, response teams, a

          8  Department Advocate's Office filled with civilian

          9  attorneys who prosecute our members for the

         10  slightest infractions, and another segment who

         11  conduct and oversee Department trials.

         12                 These are only some of the internal

         13  units that make up the more than 1,000 individuals

         14  who provide internal oversight.

         15                 Externally there is the Commission to

         16  Combat Police Corruption, the Civilian Complaint

         17  Review Board, each borough has a District Attorney's

         18  Office with a specific office to prosecute police

         19  misconduct. There also exist the U.S. Attorney's

         20  Office, the Eastern/Southern districts that provide

         21  oversight. And we are certainly subject to scrutiny

         22  by the press, who constantly report activities

         23  undertaken by police officers during the course of

         24  their employment.

         25                 Finally, this august body has
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          2  oversight responsibilities that are taken very

          3  seriously, as evidenced by the many public hearings

          4  undertaken by this Council.

          5                 As one can see, there is extensive

          6  oversight. But finally, there is Commissioner Ray

          7  Kelly, who is a no-nonsense street-hardened tough

          8  Marine who has meted out penalties that are often

          9  seen as excessive by this union that represents

         10  police lieutenants, and the union that represents

         11  detectives.

         12                 It is not uncommon for Department

         13  members being found guilty of administrative errors

         14  or mistakes to be fined and penalized more than

         15  $11,000 in salary. This loss of income is

         16  devastating to a working family person living

         17  paycheck-to-paycheck, as most of our members do.

         18                 Additionally, one's career is put on

         19  hold until any allegations are resolved against the

         20  member, even if the member is ultimately vindicated.

         21                 In one particular case, a detective

         22  was burdened with the loss of $360,000 of pension

         23  entitlement after being forced to retire with 19

         24  years, 11 months and 14 days for misconduct that did

         25  not rise to a criminal act.

                                                            320

          1  COMMITTEES ON PUBLIC SAFETY AND CIVIL RIGHTS

          2                 If one was to look at the criminal

          3  justice system and the imposed fines and penalties

          4  of individuals convicted of both felonies and

          5  misdemeanors, you would clearly see that the imposed

          6  penalties in the NYPD for administrative wrongs,

          7  appear excessive.

          8                 Finally, it's our view that oversight

          9  is extensive and the penalties imposed, excessive.

         10                 Thank you very much.

         11                 CHAIRPERSON SEABROOK: Thank you very

         12  much, Mr. Garvey, for your testimony. And certainly

         13  it's insightful and something that we'll look at

         14  because I just want you to know the last time you

         15  came and testified we raised those issues that you

         16  brought up about those extra days, Saturday, and

         17  trying to put a budget item together as it relates

         18  to that. So, again, thanks for this insightful

         19  stuff, and we'll see what we can do as we follow-up

         20  with this as well.

         21                 CHAIRPERSON VALLONE: Lieutenant, let

         22  me ask you one question, while I have the NYCLU

         23  still here, regarding use of instructions as a

         24  disciplinary measure. What is your opinion on that

         25  and its effectiveness and its prevalence?
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          2                 CHAIRPERSON SEABROOK: As I understand

          3  it, use of instruction is for the most menial of

          4  infractions. It is not used for something that would

          5  be considered serious misconduct or misconduct that

          6  reaches a level that would require the imposition of

          7  more stringent.

          8                 It is a form of training, and the use

          9  of instructions is just that, for the most menial

         10  and sometimes it's used for a misunderstanding and

         11  miscommunication between individuals. That's the

         12  context that I understand it to be used in.

         13                 CHAIRPERSON VALLONE: Okay, I think

         14  they explained it. That, and also said that it was

         15  situations where a stop may have occurred in

         16  technical violation of a law, but only because most

         17  DAs and Defense Attorneys don't understand stop and

         18  frisk laws, so police officers also have an equally

         19  difficult time. But it's something we will be

         20  looking into.

         21                 CHAIRPERSON SEABROOK: Yes, just one

         22  other question that perhaps you can place some

         23  insight. One of the issues as we've been going

         24  around this City, and I'm glad the NYPD, she said

         25  she's been at all of the hearings that we've had,
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          2  and I raise the same question often because people

          3  come up and this level of courtesy, professionalism

          4  and respect is a constant thing, and these are

          5  people who are not, have not committed any crimes -

          6  these are grandmothers and so forth - and this level

          7  of language and the abuse that police officers to

          8  these individuals, it's a constant thing at all of

          9  the hearings, the Chief, I raised that issue with

         10  him, but also the other Chief is at every meeting,

         11  Chief Ziegler is at every meeting and he hears the

         12  constant things; how do we address -- because I

         13  asked the Police Commissioner the same thing, I

         14  said, you know, bottom line is that that's a real

         15  issue that people have that this level of profanity,

         16  disrespect from an officer to a person who has not

         17  committed a crime, and how do we address that?

         18                 MR. GARVEY: Mr. Chair, I'm a firm

         19  believer that training is the key. At one point in

         20  time what was offered to members was what's called

         21  "verbal judo," and that's a methodology of

         22  interacting with people so it's not such an

         23  offensive interaction.

         24                 But, again, Ray Kelly is faced with

         25  balancing training and balancing the manpower needs,
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          2  I again recommend that maybe there should be a

          3  look-see into the training aspect of verbal judo,

          4  and, again, if the funding mechanism is there.

          5                 The Commissioner does not have to

          6  make that balance whether he is going to deplete

          7  manpower in a particular precinct for the needs of

          8  training. So, I would suggest that if specific

          9  monies are set aside to bring people in for verbal

         10  judo, and this is done with an outside agency and

         11  Commissioner Kelly is not afraid to go to the

         12  outside, as we know he's gone with Rand and the

         13  like, but if money is put aside, then the members

         14  can train again. And I think maybe that may be an

         15  integral part of enhancing the relations that occur

         16  on the street.

         17                 CHAIRPERSON SEABROOK: So, would you

         18  just be able to provide us a little information on

         19  that so that we can -- because we brought up your

         20  issue as it relates to the training with the

         21  democratic caucus about that as a funding, and so

         22  perhaps we can do the same.

         23                 MR. GARVEY: I certainly will.

         24                 CHAIRPERSON SEABROOK: Thank you very

         25  much.
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          2                 MR. GARVEY: Thank you.

          3                 CHAIRPERSON VALLONE: Thanks,

          4  Lieutenant. We look forward to working with you down

          5  the road.

          6                 MR. GARVEY: Thank you.

          7                 CHAIRPERSON VALLONE: And now we open

          8  it up to members of the public and we have one, the

          9  intrepid Joseph Garber.

         10                 MR. GARBER: Good afternoon, Chair

         11  Seabrook, Chair Vallone, Lieutenant Garvey, members

         12  of the public.

         13                 My name is Joseph Garber. I'm coming

         14  here from a pro-police vantage point, but to

         15  elucidate some problems that could be fixed.

         16                 Okay, I am the Executive Vice

         17  President of the Citizens Police Academy Alumni

         18  Association. I've been a leader in police service,

         19  Area Number 3, which is the Housing Authority area

         20  that covers Northern Brooklyn, and I've been

         21  involved in police community relations for 35 years

         22  of my life, being an employee in the NYPD, rising to

         23  the position of Associate Staff Analyst.

         24                 I would like to first, I figure my

         25  point this afternoon is to try to bolster testimony,
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          2  correct testimony, and maybe give you some possible

          3  FOIL documents.

          4                 I heard quite a bit of talk this

          5  afternoon about the concept of courtesy,

          6  professionalism and respect. Please be advised that

          7  in 1997, the NYPD published this document where all,

          8  if I recall correctly, all captains and above and

          9  selected civilian managers attended. This gives you

         10  an A, B, C alphabet how CPR is supposed to work.

         11  After my formal testimony you can look and copy down

         12  the exact title.

         13                 I'd like to speak a few moments about

         14  the School Safety Agents. The School Safety Agents,

         15  as Donna Lieberman indicated, were administratively

         16  or laterally functionally transferred into the New

         17  York City Police Department on or about December 8

         18  of 1998. I know that day well because I was assigned

         19  when the transfer took place to try to orchestrate

         20  the paperwork flow.

         21                 The School Safety Agents are part of

         22  what is called the School Safety Division, until

         23  recently was commanded by Assistant Chief Gerald

         24  Nelson, who now is the Commanding Officer of Patrol

         25  Borough Brooklyn North. The current commanding
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          2  officer of the School Safety Division is Deputy

          3  Chief Jane Secredo (phonetic). The School Safety

          4  Division reports to the Office of the Chief of

          5  Patrol, Chief of Patrol Nicholas Estivillo. It is

          6  probably correct, but I want to correct Mr. Dunn,

          7  School Safety Agents, as well as civilian employees

          8  of any rank or title are also sworn. We take an oath

          9  of office, signed by the Clerk of the City of New

         10  York. And I still have a copy of my oath of office

         11  from October 26, 1971, okay? So, we are sworn. Okay,

         12  we're all members of the New York City Police

         13  Department. And the conglomerative term is "member

         14  of the New York City Police Department." There are

         15  uniformed members of the service and civilian

         16  members of the service.

         17                 I am definitely aware that there is a

         18  problem, but I've read the Charter and it uses the

         19  term "police employees." Police employee to me is

         20  not necessarily only a uniformed member of the

         21  service, it's a civilian member of the service,

         22  including myself, okay? So, I think that if you have

         23  it in the Charter that you can, CCRB could accept

         24  reports.

         25                 Now, the whole question is, what does

                                                            327

          1  COMMITTEES ON PUBLIC SAFETY AND CIVIL RIGHTS

          2  CCRB do when they receive the reports? And I just

          3  want to speak about CCRB in a few minutes and then

          4  go back to something else.

          5                 Okay, I have had experiences when I

          6  have filled out detailed reports on CCRB, I filled

          7  it out myself. I delivered it to the second floor,

          8  40 Rector Street. When it was not kept at CCRB, but

          9  sent to the Police Department for investigation, and

         10  I got a copy of my, quote, alleged complaint, I saw

         11  that my complaint was watered down, misinformation,

         12  et cetera. And I have gone back at least three or

         13  four times, in my memory, to correct. So, that's a

         14  problem right away.

         15                 Number two, the receptionist that

         16  usually is at 40 Rector Street on the second floor,

         17  I found them to be discourteous. When I asked them I

         18  needed more than one complying form, he says why do

         19  you need so? They're not dressed professionally. I

         20  think we have to do some aesthetics at that point,

         21  and make it user-friendly from that aspect. There is

         22  no question I think CCRB is farming out too many

         23  investigations to the street.

         24                 Okay, now, let me say at the outset

         25  I'm very surprised that Councilperson Barron is not
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          2  here today. I'm very surprised. And the 100 Blacks

          3  in Law Enforcement. I think this would be a viable

          4  hall for them to discuss if they're really serious.

          5                 Now, I want to say at the outset,

          6  basically 99 percent of New York City supports the

          7  PD, wants the PD. Of course we can improve the PD.

          8  We want to recite something from years ago in the

          9  book Target Blue by Robert Daly quoting Chief, the

         10  late Chief of Patrol William Bracey, when he was the

         11  Commanding Officer of the 32 Precinct. He says I

         12  will not diminish a TPF coming in in the 32,

         13  citizens of color have to have the same protection

         14  as the white community.

         15                 Okay, now, there was mention made of

         16  the Command Center of IAB. For the record, the

         17  number of the Command Center of IAB is 212-741-8401.

         18  In the occasions that I had to call the Command

         19  Center of IAB as mandated by the Patrol Guide in

         20  Mayor's Executive Order 16, many a time I heard in

         21  the background laughing, radio and TVs playing.

         22  That's not professional, when somebody calls up to

         23  make a complaint and hear that.

         24                 I once got into an argument with an

         25  officer when I made three separate allegations and
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          2  he said he's going to give me one control number.  I

          3  says that's not procedure. So, I wrote it out and I

          4  went to Chief Campisi with this personally.

          5                 Now, I heard discussion of the

          6  Investigations Units assigned to the Borough. Around

          7  five weeks ago I called up a Borough Investigations

          8  Unit and made a complaint. The Sergeant who answered

          9  the phone says we don't take complaints. I says, you

         10  do. Anybody in NYPD takes a complaint. I can go to

         11  the 42 Precinct and say I want to make a complaint

         12  against the police officer in the 60 Precinct and

         13  the 42 has to take it. You do not refer the

         14  complainant, you refer the complaint.

         15                 Now, I think you, Councilman

         16  Seabrook, has the history of police corruption. So,

         17  I quickly wrote down, since I am aware as a student

         18  of police history and holder of an MPA, there has

         19  been at least seven or eight commissions, the Ammon

         20  Commission (phonetic), based on Paul Kirst

         21  (phonetic), "Disclosure of Mass Corruption," and the

         22  older volumes are available at the City Hall

         23  Library. The current commission, Seabury, DeGrosse,

         24  Knapp and Mollen.

         25                 Okay, somebody asked, I think it was
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          2  you, Councilman Seabrook, who looks at IAB? There is

          3  a group called "Group 1 of IAB." Group 1, that

          4  reports directly to Chief Campisi. Of course, what

          5  would happen if the investigation, at least to Chief

          6  Campisi (sic), I recall what Cindy Cooper, who years

          7  ago was the head of Internal Affairs, was told by

          8  Mike Murphy, if you dig up something about me, go to

          9  the Mayor. Okay? But there is a Group 1.

         10                 Now, I can also tell you about some

         11  scandals in IAB that were public. So, I'm not

         12  divulging anything confidential. There was Inspector

         13  Rinn, assigned to IAB, who looked at the

         14  confidential file of his son, who was being

         15  investigated for alleged divulging to organized

         16  crime the identity of a witness. That's number one.

         17                 There was a detective, whose name

         18  escapes me for the moment, who while was at IAB,

         19  made about $500 worth of phone calls, and he was

         20  transferred out.

         21                 There was a few people who have

         22  gotten drunk off duty. There was a Sergeant Confino

         23  (phonetic), there was a D.I. Walsh, I recall, that

         24  was eventually terminated because Commissioner Safir

         25  was tough. This D.I. was assigned to IAB and he was
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          2  involved in sexual harassment.

          3                 Okay, now, I do not agree that a

          4  person should come into a police precinct to file a

          5  complaint, whether it's an IAB complaint or a

          6  civilian complaint. You must have a safe haven.

          7  That's my personal belief.

          8                 I'm also concerned what Chief Campisi

          9  mentioned about the members of the service who

         10  report allegations, whether they're EEO or

         11  corruption or serious misconduct to IAB. When they

         12  are retaliated I don't believe that IAB should

         13  investigate the retaliation because what happens if

         14  you make a complaint against an IAB member, okay?

         15  So, IAB would investigate -- I think there is a

         16  nexus of non-impartiality here.

         17                 Okay, now, IAB has to be -- somebody

         18  asked, I think they asked how are they assigned? A

         19  Department bulletin, which is a green sheet, is

         20  published and they're asked for assignments. Now,

         21  usually at the top of the lieutenant's list, a

         22  captain's list or a sergeant's list, they ask some

         23  people would you be interested in IAB? So, many

         24  sergeants who are selected know, if they passed the

         25  Lieutenant's exam could, quote, stay in IAB.
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          2                 All right, there's a question, how

          3  members of IAB are selected. Some people maybe want

          4  to get off the street. I think we have to look of

          5  their intensity to fight police corruption.

          6                 Now, let me just speak something

          7  about broad community police relations.

          8                 Prior to the merger --

          9                 CHAIRPERSON VALLONE: You're finishing

         10  up, right?

         11                 MR. GARBER: Yes.

         12                 Prior to the merger of April 1995,

         13  the Housing Police existed separate, and all the

         14  people loved the Housing Police. Since the merger,

         15  civilian complaints have gone up. I've had to make

         16  discourtesy complaints against three captains.

         17                 Now, there's a book Police Leadership

         18  in America by Geller, which is an excellent book

         19  that discusses how to manage the Police Department.

         20  It was required reading in John Jay in graduate

         21  school, and the late Commissioner Benjamin Ward was

         22  Police Commissioner, he made every captain and

         23  executive core member read this book. I will show

         24  you this.  It starts on page 147, a beautiful

         25  introduction to our session here today. "More than
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          2  2,000 years ago, the Roman lawyer juvenile asked,

          3  "But who watches the watchers themselves?" I think

          4  this is very important. We have to make sure that

          5  people in IAB are very strongwilled. The

          6  Investigations Unit have to be analyzed. They have

          7  to be analyzed. But Richard Davis asked the question

          8  "Is there an Inspections Unit?" There is an

          9  Inspections Unit that's called "The Quality

         10  Assurance Division." Okay, I disagree with the

         11  strategy sessions that they have to discuss the

         12  case. Because they're letting the case, that under

         13  Commissioner Bratton, I told him you're letting

         14  everybody know that there's a case, and their are

         15  moles and their loose lips. That is the wrong way. I

         16  definitely feel we have to look at the Patrol Guide

         17  procedure about CCRB, and that has to be rewritten,

         18  and CCRB's internal procedures have to be written to

         19  be more inclusive and more explicit.

         20                 Just to tell you two more stories. I

         21  called the Parking Enforcement District

         22  Investigation --

         23                 CHAIRPERSON VALLONE: How about one?

         24                 MR. GARBER: -- Unit -- please. I was

         25  here the whole day, and I have to be home by 5:30,
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          2  so please let me. Give me two minutes.

          3                 CHAIRPERSON VALLONE: That's why we've

          4  been more than lenient. You're a member of the

          5  public and they get three minutes each.

          6                 MR. GARBER: Yeah, but there were

          7  members of the public, Gary Moskowitz. Please.

          8  Please. I'm giving new stuff that nobody else --

          9  okay. I called the Parking Enforcement District

         10  Investigations Unit to speak to an Investigator

         11  Owens who called me. When I called, they answered

         12  Parking Enforcement District. I asked her for her

         13  name. She says I'm an investigator, I says that's

         14  not your name. I ended up making a complaint against

         15  an investigator of an internal investigating unit.

         16  Now, this is quite bad. This is quite bad.

         17                 Just let me see something, if I left

         18  something out. All right, I wanted to say this, that

         19  there is the issue of corruption, in a sense, in

         20  Patrol Borough Brooklyn North, for giving out

         21  parking permits, Police Department restricted

         22  parking permits, to non-members of the public. It

         23  was quite gross. I brought it up in various

         24  conferences at One Police Plaza. I think it's been

         25  minimized to some extent, but they may be hiding
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          2  them from me in the windshield, but now I think the

          3  DOT has been giving out people (sic) that are not

          4  disabled, are not clergy people. This has to be

          5  looked at.

          6                 Okay, in a quick nutshell, I commend

          7  you for this panel. I'll be glad to share any

          8  information with you, and thank you for having me.

          9                 CHAIRPERSON VALLONE: Thank you, Mr.

         10  Garber. I just wanted to say that we have prepared

         11  testimony handed into us by someone who was here and

         12  couldn't wait around, the New York City Policing

         13  Rountable. They handed in testimony, so we will make

         14  that part of the record.

         15                 Thank you. And thank everyone else,

         16  and this meeting of the Public Safety Committee and

         17  the Civil Rights Committee is adjourned.

         18                 CHAIRPERSON SEABROOK: Thank you.

         19                 (The following written testimony was

         20  read into the record.)

         21

         22  WRITTEN TESTIMONY OF:

         23  AMANDA MASTERS

         24  SENIOR STAFF ATTORNEY

         25  NEW YORK LAWYERS FOR THE PUBLIC INTEREST
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          2

          3                 My name is Amanda Masters and I am a

          4  Senior Staff Attorney at New York Lawyers for the

          5  Public Interest (NYLPI).

          6  We submit this testimony in conjunction with

          7  Oversight and Internal and External Monitoring of

          8  the NYPD.

          9                 By way of background, i organize the

         10  New York City Policing Roundtable (NYCPR), which is

         11  a coalition of civil rights attorneys from the

         12  public interest and private bar, community

         13  organizers, advocates, academics, and other who work

         14  to end police misconduct in New York City.  We also

         15  run the Community Oversight of Police Project

         16  (COPP), which is a joint project with New York

         17  Lawyers for the Public Interest.  The COPP has

         18  advocated for victims of police misconduct, and

         19  helped victims of police misconduct during Civilian

         20  Complaint Review Board (CCRB) investigations.

         21                 I will briefly address some of our

         22  concerns regarding police department internal and

         23  external oversight, and members of the NYCPR are

         24  available, following this hearing, for any follow up

         25  questions you may have.  You may call us at 212-
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          2  244- 4664 and we can direct you to our members for

          3  further information.

          4                 We will make the following brief

          5  points today:

          6                 1.  Although the recent NYPD outreach

          7  to the RAND Corporation for analysis of NYPD

          8  firearms training and stop and frisk practices is

          9  laudable, it should be a public process.

         10                 2.  The CCRB must be strengthened to

         11  become an effective check on (a) police abuse of

         12  authority in individual cases, as well as (b)

         13  systemic policing issues.

         14                 (3) the NYPD must do a better job of

         15  tracking and correcting officers who have been

         16  accused of engaging in misconduct.

         17                 Although the recent NYPD outreach to

         18  the RAND Corporation for analysis of NYPD firearms

         19  training and stop and frisk practices is laudable,

         20  it should be a public process.

         21                 In January 2007, Commissioner Kelly

         22  announced that the RAND Corporation will undertake

         23  an "objective, comprehensive assessment" of the New

         24  York City Police Department's firearms training and

         25  firearms discharge review process, which will focus
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          2  on: Initial firearms training provided to new

          3  recruits in the Police Academy; In- service firearms

          4  training, including the annual qualification

          5  training for every officer; Tactical firearms

          6  training and specialized courses; Firearms Discharge

          7  Review Board functions and processes; The phenomenon

          8  of reflexive shooting, its prevalence and the

          9  effectiveness of methods to control it.

         10                 Weeks ago, after NYPD release of

         11  disturbing stop and frisk statistics suggesting

         12  racial disparities in the manner in which civilians

         13  are stopped, the NYPD added examination of the stop-

         14  and- frisk policy to RAND's tasks.

         15                 These are matters of public concern,

         16  and the assessment should include meaningful

         17  opportunities for public participation.  The City

         18  Council should request to be  provided with the same

         19  data and information made available to the RAND

         20  Corporation.

         21                 Additionally, the NYPD should include

         22  a review of the policies for interacting with people

         23  with mental illness (labeled Emotionally Disturbed

         24  Persons or EDPs by the NYPD), particularly [people

         25  who are perceived to be dangerous.  The policies
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          2  have not changed since Commissioner Ward altered

          3  them following the Eleanor Bumpers shooting death,

          4  and despite former Deputy Commissioner James Fyfe's

          5  recent revisions to the police academy training

          6  manual, they are still essentially 1985 policies.

          7  The Patrol Guide policy on EDP's needs to be

          8  revised, and many of the issues pertinent to

          9  firearms training are also pertinent to EDP

         10  policies, and should be included in the RAND study.

         11                 The CCRB must be strengthened to

         12  become an effective check on (a) police abuse of

         13  authority in individual cases, as well as (b)

         14  systemic policing issues.

         15                 According to recent information

         16  released by the CCRB truncates about 60 percent of

         17  complaints without an investigation, and recommends

         18  any discipline in only about 12 percent of fully

         19  investigated cases.  The NYPD disciplines 74 percent

         20  of those 12 percent or so, and none were fired.

         21  About 89 percent of those receiving NYPD discipline

         22  receive mere instructions or command discipline.

         23  These numbers would not be an impressive track

         24  record at a District Attorneys office, but it is

         25  safe to assume that just like civilian crime, police
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          2  officer misconduct does really happen. Why is the

          3  number of officers disciplined so low?

          4                 One way to make the CCRB more

          5  effective would be to allow the CCRB to prosecute

          6  police officers for misconduct, with discipline

          7  ultimately imposed by the department.  There appears

          8  to be no principled reason not to do this.  The

          9  issue of whether CCRB has legal authority to

         10  prosecute officers was litigated by the police union

         11  four years ago, and although the City ultimately

         12  prevailed on its theory that the CCRB could

         13  undertake this function there did not appear to be a

         14  strong interest from the mayor's office to work to

         15  make that happen.  The Court held that "the MOU and

         16  the amendments to the Rules of the City of New York.

         17  Which grant the CCRB the revocable authority to

         18  administratively prosecute police officers for

         19  certain enumerated Offenses" were valid.  Lynch v.

         20  Giuliani, No. 10051 N.Y. App. Div. LEXIS 68 at 7

         21  (1st Dep't. January 7, 2003). The City Council

         22  should ask the mayor to follow up on this victory

         23  and grant to the CCRB the prosecutorial power it was

         24  promised under the Giuliani Administration.

         25                 The CCRB would also do well to
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          2  examine its own accessibility issues.  For civilians

          3  complaining about police misconduct, taking a day

          4  off of work to  come down to 40 Rector Street is a

          5  hurdle.  It is no wonder that approximately 60

          6  percent of complaints are truncated by the CCRB

          7  because of a perception the complainant is not

          8  cooperative or not available.  Appointments in the

          9  evening and on weekends, though presenting a

         10  difficulty to investigators who are entitled to

         11  overtime, would be a huge step toward making the

         12  agency more accessible.

         13                 The NYPD must do a better job of

         14  tracking and correcting officers who have engaged in

         15  misconduct via Early Warning Systems.

         16                 The current internal monitoring and

         17  disciplinary system at the NYPD does not adequately

         18  track officers who have engaged in misconduct.  And

         19  current "external" monitoring systems in the legal

         20  community are not sufficiently utilized by the NYPD.

         21  Civil rights attorneys who practice in the area of

         22  police misconduct are concerned that the successful

         23  suits they file on behalf of clients have no

         24  relationship to the employment future of the

         25  officers, and they note that many officers who
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          2  ultimately are subjected to lawsuits have a history

          3  of prior civilian complaints. Additionally, public

          4  defender and legal aid attorneys are concerned that

          5  criminal complaints that are dismissed due to faulty

          6  reporting or even perjury by police officers are not

          7  tracked by the NYPD or linked to employment.

          8  Officers who engage in misconduct themselves have

          9  little incentive to self- correct, because the

         10  indemnification by New York City under state law

         11  protects the officers from feeling the pinch in

         12  their pocketbooks when misconduct has resulted in

         13  damage to a victim.  See, Ilann Maazel and Richard

         14  Emery, "Why Civil Rights Lawsuits Do Not Deter

         15  Police Misconduct: The Conundrum of Indemnification

         16  and a Proposed solution," 28 FORDHAM URBAN LAW

         17  JOURNAL 587 (2000).

         18                 The NYPD does have an Early Warning

         19  System in place, to track officers who have been the

         20  subject of repeated allegations of misconduct.  The

         21  City council should obtain details about the current

         22  system.

         23                 The City Council should obtain

         24  detailed information from the NYPD regarding how the

         25  current system works, when it is triggered, what the
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          2  benchmarks for discipline are, how often it is used,

          3  what information is inputted into the system, what

          4  sorts of disciplinary or training results from being

          5  flagged by the early warning system, and endeavor to

          6  determine how the system can be strengthened.

          7                 In examining the system, the Council

          8  should bear in mind that the purpose of early

          9  intervention systems is to track a variety of

         10  indicators to identify patterns of officer conduct

         11  that fall outside of the norm.  Therefore, it is not

         12  sufficient to limit a "hard look" only to proven

         13  instances of misconduct that they are obviously

         14  serious problems for the department.  Effectively

         15  tracking allegations of even unsubstantiated

         16  misconduct and lower level misconduct, and then

         17  making effective use of that information, could

         18  allow the NYPD to identify, for example, conduct

         19  among certain units or during certain shifts that

         20  require correction, where the problem at hand may

         21  not even by the individual officers themselves, but

         22  supervisory employees.  These systems may also be

         23  used to track whether discipline or re- training has

         24  been effective.

         25                 There is also room for improving the
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          2  system by increasing the information available to

          3  early warning systems, and the NYPD could include

          4  information from not just the CCRB and IAB, but

          5  other documentation of misconduct, such as civil

          6  rights lawsuits, settlements, and verdicts,

          7  problematic testimony in criminal court, unjustified

          8  and questionable uses of force, stop and frisk data,

          9  and other information. The Department of Justice

         10  (DOJ) set forth principles for effective early

         11  warning systems that are much more expansive than

         12  the NYPD system appears to be.  For instance DOJ

         13  suggested that "information on shootings, other uses

         14  of force, searches and seizures, citizen complaints,

         15  citizen commendations, criminal  charges against

         16  officers, civil suits alleging officer misconduct,

         17  other misconduct allegations, disciplinary actions,

         18  non- disciplinary remedial actions, training

         19  history, and civilian arrests, on- duty preventable

         20  traffic accidents, traffic violations, traffic

         21  stops, and use of sick leave" might all be

         22  appropriate for tracking in early intervention

         23  systems.  U.S. Department of Justice, "Principles

         24  for Promoting Police Integrity, Examples of

         25  Promising Police Practices and Policies," January
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          2  2001.

          3                 If the NYPD had a better Early

          4  Warning system, they could also incorporate

          5  information that is now available nationwide about

          6  officer certification. Currently New York State does

          7  not require NYPD officers to be certified or

          8  licensed.

          9                 It should be noted that the NYPD

         10  officers lack certification and the NYPD lacks

         11  accreditation, and that this stands in contrast to

         12  nationwide norms.  The Commission on Accreditation

         13  for Law Enforcement agencies, inc., (CALEA) has

         14  existed since 1979, and is a credentialing authority

         15  through the joint efforts of law enforcement's major

         16  executive associations, including the International

         17  Association of Chiefs of Police (IACP), National

         18  Organization of Black Law Enforcement Executives

         19  (NOBLE), National Sheriffs' Association (NSA), and

         20  the Police Executive Research Forum, (PERF).  To our

         21  knowledge, NYPD has never sought accreditation.

         22                 In addition to lacking accreditation,

         23  NYPD does not have employee certification

         24  requirements for its police officers. One

         25  commentator has stated that "the most common state
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          2  legislative and administrative approach for

          3  addressing police misconduct, which

          4  is largely unknown to scholars and the  public even

          5  though it has been adopted by forty- three states,

          6  involves revocation of the officer's state

          7  certificate or license that is issued upon

          8  successful completion of state- mandated training."

          9  Roger L. Goldman, Steven Puro, "Revocation of Police

         10  Officer Certification: A Viable Remedy for Police

         11  Misconduct?" SAINT LOUIS UNIVERSITY LAW JOURNAL, 45

         12  St. Louis L.J. 541 (2001).

         13                 The practice of requiring officer

         14  certification is leading to vibrant reforms of

         15  oversight practices elsewhere.  For instance,  in

         16  Maryland a nationwide database has been created to

         17  track officers who have been decertified in other

         18  jurisdictions who try to seek employment in a new

         19  state.  This "National Peace Officer Certification

         20  System" is a shared database that tracks officers

         21  nationwide who have had their police powers revoked.

         22    This new national database was funded by a grant

         23  from the U.S. Department of Justice, and collects

         24  data from police regulatory boards that certify

         25  officers across the country.  The data is stored on
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          2  a national database that can be checked when

          3  officers apply for a job.  Stephen Janis, "Database

          4  tracks rogue police," THE EXAMINER,  February 22,

          5  2007.

          6                 New York is behind the times.  Not

          7  only are we not contributing tot his database and

          8  sharing our information with other states, we are

          9  not benefiting from this new technology ourselves.

         10  Creation of an effective database of officers who

         11  have engaged in misconduct could be a first step

         12  toward improving the Early Warning system and

         13  effective supervision policies at the NYPD.

         14  Examining structures that are already replicated in

         15  other states and cities may be a fruitful way to

         16  begin a discussion with the NYPD.

         17                 In summary, we recommend that City

         18  Council request detailed information from the NYPD

         19  concerning the policies and practices described

         20  above, and we recommend that: RAND analysis of NYPD

         21  firearms training and stop and frisk practices be

         22  conducted via a public process; The CCRB must be

         23  strengthened to have prosecutorial power; The CCRB

         24  should be encouraged to examine its accessibility to

         25  the public; The CCRB should be encouraged to work
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          2  independently on analysis and recommendations to the

          3  NYPD regarding systemic policing problems.; The NYPD

          4  should explain the current manner of tracking and

          5  correcting officers who have been accused of

          6  engaging in misconduct, and provide detailed

          7  information regarding their current early

          8  intervention/warning systems.

          9

         10  WRITTEN TESTIMONY OF:

         11  ALEX S. VITAL Ph.D.

         12  DEPARTMENT OF SOCIOLOGY

         13  BROOKLYN COLLEGE

         14

         15                 My name is Alex Vitale and I'm a

         16  professor of sociology at Brooklyn College, where I

         17  teach courses in criminology and sociology of law.

         18  I've co-authored two reports with the NYCLU on the

         19  policing of demonstrations and have written articles

         20  on policing for Policing and Society, Contemporary

         21  Sociology, Mobilization, and Police Practice and

         22  Research.

         23                 I would like to speak today about one

         24  specific aspect of police activity that I believe

         25  needs additional oversight, which is the policing of
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          2  protests.

          3                 As I'm sure you know the NYPD has

          4  been the subject of a large number of lawsuits over

          5  the past several years stemming from actions at

          6  protests, especially those of February 15, 2003 and

          7  during the Republican National Convention.  While

          8  most of these suits remain unresolved, the City

          9  could potentially loose tens of millions of dollars

         10  as result of police action on those days.  In

         11  addition considerable staff time at the Corporation

         12  Counsel's office has been dedicated to these

         13  matters.

         14                 I want to start with a couple of

         15  points of praise for the NYPD's handling of

         16  protests.  Tactically, they have made great strides

         17  in avoiding individual acts of police misconduct

         18  during [protests.  In the wake of the Tompkins

         19  Square riot, the NYPD instituted a new procedure for

         20  emergency mobilizations that requires that officers

         21  report to such emergencies in organized formations

         22  under strict supervision.  I'm certain that this has

         23  substantially reduced complaints of excessive force

         24  that resulted in the past from officers arriving at

         25  the scene without supervision or a clear
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          2  understanding of the law enforcement objectives at

          3  work.

          4                 In addition I have been pleased by

          5  the way the NYPD has cooperated with the monitoring

          6  efforts of the New York Civil Liberties Union.

          7  During the RNC and at a few subsequent events these

          8  monitors have been allowed to observe police actions

          9  from a distance without being subject to arrest or

         10  harassment in keeping with the Department's policies

         11  on the rights of observers during any kind of police

         12  action.

         13                 Unfortunately, other observers have

         14  not always been so fortunate.  During the RNC

         15  several credentialed legal observers from the

         16  National Lawyers Guild were arrested.  In addition,

         17  independent journalists and members of the I-

         18  witness video project have also reported being

         19  either swept up in mass arrests or targeted for

         20  arrest by the police.

         21                 Given these facts I would like to

         22  make two specific oversight recommendations.  Both

         23  of which are based  on a recent policy changes in

         24  Washington DC stemming from a report issued by their

         25  City council in 2004 following several large
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          2  protests there that resulted in large numbers of

          3  lawsuits and public criticism of the police.

          4                 CCRB Monitoring.  The first

          5  recommendation is that the Civil Complaint Review

          6  Board send observers to all demonstrations where

          7  there is a significant possibility of police taking

          8  enforcement action.  This has now become regular

          9  practice in Washington.  Their Office of Police

         10  complaints has been instructed to monitor not only

         11  the actions of individual officers but the overall

         12  tactics used by the police.  Most recently they

         13  issued a substantial report on the Policing of

         14  Antiwar and anti Globalization protests in September

         15  2005.  That report makes recommendations on police

         16  practices related to dispersal orders, formation of

         17  police lines, arrests, and treatment of the media.

         18                 New York's Civilian Complaints Review

         19  Board could easily perform a similar function.  The

         20  CCRB has historically resisted this suggestion

         21  stating that they don't want to have their

         22  investigators become witnesses in complaints against

         23  individual officers.  I want to challenge this

         24  argument in two ways.  First, the CCRB is charged

         25  with the responsibility of reporting on both
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          2  individualized misconduct and problematic patterns

          3  and practices used by the police.  The only way they

          4  can offer pattern and practice suggestions is if

          5  they have information on what the pattern and

          6  practice of the NYPD is at demonstrations.  This

          7  information cannot always be gleaned from complaints

          8  against individual officers in the current FADO

          9  framework.

         10                 Second, I see no inherent problem

         11  with an individual investigator serving as a witness

         12  in an individual complaint.  The fact that they have

         13  an on- going working relationship with the NYPD

         14  should not be a factor since their task is to make

         15  independent judgments about police misconduct

         16  regardless of who the witness is. In addition, since

         17  the investigators are neutral observers trained in

         18  police procedure they are ideally suited for the

         19  task.

         20                 Corporation Counsel.  The second

         21  recommendation involves requesting that the

         22  Corporation Counsel's office assign someone to be

         23  present during protests when police enforcement

         24  action is anticipated or deemed likely.  This is

         25  another recommendation that was made by the D.C.
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          2  City Council in its 2004 report.  Like the NYPD, the

          3  D.C. Police have their own in- house legal counsel.

          4  The intent of this measure is to provide a more

          5  independent assessment of the legality of police

          6  actions.  While the NYPD's in- house counsel has

          7  been present at some demonstrations that have

          8  resulted in large numbers of lawsuits and CCRB

          9  complaints it appears that their advice was either

         10  inaccurate or overridden by commanders at the scene.

         11    By having an attorney from the Corporation Counsel

         12  office the City will be better represented in its

         13  desire to avoid litigation.

         14                 One major advantage of both of these

         15  recommendations is that if specious litigation

         16  occurs, the City will be in a stronger position to

         17  defend itself if investigators for the CCRB and an

         18  attorney from Corp. Counsel were present.

         19                 Thank you for your attention and

         20  please let me know if I can be of further assistance

         21  on this matter.  In addition,  I know that the NYCLU

         22  shares many of these same concerns and would be

         23  happy to also work with you on further developing

         24  any of these recommendations.

         25                 (Hearing concluded at 4:50 p.m.)
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