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I.
INTRODUCTION


The Committee on Immigration, chaired by Council Member Kendall Stewart, will hold an oversight hearing on New York City’s interests in the federal comprehensive immigration reform debate on April 13, 2007.  Representatives from the New York Immigration Coalition, New Immigrant Community Empowerment, the American Immigration Lawyers Association, and other interested organizations are expected to testify.

II.
BACKGROUND ON COMPREHENSIVE IMMIGRATION REFORM


A.
Existing Immigration Issues

Any look at the nation’s immigration policy, regardless of the perspective of the viewer, reveals a system greatly in need of reform.
  The existing legal immigration system is profoundly out of sync with the needs of families and businesses in the United States.  Outdated policies keep American families separated from loved ones in other countries, due to the nation’s backlogged family immigration system.
  The presence of large numbers of unauthorized immigrants in the nation’s workforce is indisputable, and employers, faced with an insufficient pool of legal workers, increasingly rely on hard-working but unauthorized workers.
  States and localities, in the absence of federal action to fix the chaotic system, are left to independently figure out how to deal with a growing undocumented population.


Currently, there are estimated to be more than twelve million immigrants in the United States without legal documentation.
  Each year, an estimated 300,000 or more join that population.
  People who endeavor to come to the United States to work or join family are mired in outdated immigration laws and an unpredictable immigration bureaucracy.

In the decade and a half since the nation’s immigration laws were last updated, the number of immigrant visas available has remained static, while the demand has grown—from American families seeking to reunite with loved ones in other countries and from American employers seeking workers.
  Waiting periods can be as long as 22 years for some categories of immigrants in the family preference system.
  Faced with years or decades of waiting to reunite with family members, some immigrants attempt to enter the United States illegally or use temporary visas for permanent immigration.
  Those attempting to come to the United States for work face similar obstacles to legal immigration.  The nation’s economy and demographic shifts demand more workers; however, there are very few visas available for immigrants to come to the United States and work if they lack particular skills—only 5,000 per year.
  Meanwhile, the nation’s economy has been absorbing hundreds of thousands of undocumented immigrant workers.

The disconnect between the need for worker and family visas and what the nation’s immigration system provides has serious consequences not only for immigrants, but for the nation as a whole.
  An underground market for false documents has expanded tremendously and immigrant smuggling cartels have developed into major businesses.
  The exploitation of undocumented workers by unscrupulous employers has become more widespread as well.

B.
Comprehensive Immigration Reform

The need for immigration reform is no longer in question: the nation’s immigration system is broken, and it is the responsibility of Congress to fix it.
  A long-term solution to the nation’s immigration problems requires a comprehensive approach to reform that addresses all aspects of the United States immigration system.
  In the past, piecemeal immigration reforms have been attempted on the federal level, but have failed.
  The federal government has pursued a strict enforcement-focused strategy for the past ten years in order to make the nation’s outdated immigration laws fit current realities, and the flow of undocumented immigrants has only increased.
  National security experts, chambers of commerce, religious and ethnic organizations, business associations, labor unions, elected officials, and Americans in general have agreed that an enforcement-only approach to immigration policy does not work, and the only viable path to a lasting and meaningful solution is holistic, comprehensive reform.


For a comprehensive immigration reform program to be effective, it is essential that the program includes initiatives that:

1) Encourage the undocumented population to emerge from obscurity and earn legal status;

2) Provide fair and lawful ways for American businesses to hire much-needed immigrant workers;

3) Reduce the unreasonable and counterproductive backlogs in family-based and employment-based immigration by reforming the permanent immigration system; and

4) Protect national security and the rule of law while preserving and restoring fundamental principles of due process and equal protection.

III.
THE SECURITY THROUGH REGULARIZED IMMIGRATION AND A VIBRANT ECONOMY (STRIVE) ACT OF 2007

A.
Overview

While immigration reform was stalemated in the 109th Congress, a new comprehensive immigration reform bill, the Security Through Regularized Immigration and a Vibrant Economy Act (“STRIVE Act” or “Act”), was introduced on March 22, 2007 by Congressman Luis Gutierrez, a Democratic Representative from Illinois; Congressman Jeff Flake, a Republican Representative from Arizona; and 28 other original co-sponsors, including Representatives Joseph Crowley and José Serrano from New York.  Among other provisions, the STRIVE Act tightens border security and interior enforcement, establishes an employment verification system, provides a new worker program for the future flow of immigrant workers, overhauls the family immigration system to reduce backlogs, contains an earned legalization program for undocumented immigrants in the United States, and facilitates the integration of immigrants.

B.
Highlights of the STRIVE Act
The major provisions of the STRIVE Act are the new worker program and visa reforms, as well as the new programs addressing border enforcement, interior enforcement, employment verification, and the legalization of undocumented individuals.  Included in the Act are certification requirements the Department of Homeland Security (“DHS”) must meet before it can implement new worker and legalization programs.
  DHS must certify that: 1) a report to Congress on the implementation of the border surveillance technology improvements, including target dates has been submitted; 2) the systems and infrastructure necessary to improve immigration document security have been tested and are ready for use; and 3) the first phase of the Electronic Employment Verification System for critical infrastructure employees has been implemented.
  Below is a brief summary of the Act:


Title I – Border Enforcement

· Requires DHS to increase personnel, such as port of entry inspectors, immigration and customs enforcement investigators, border patrol agents, and Deputy United States Marshals; boost border enforcement technologies and create border security plans and strategies.

· Requires DHS to collect statistics relating to deaths occurring at the United States-Mexico border; and to work with Mexico to address border security, human trafficking, drug trafficking, gang activity, etc.

· Includes a provision titled “Safe and Secure Detention,” which contains enhanced safeguards and protections for asylum seekers and immigrants facing detention, including legal orientation programs, creation of a new office for detention oversight, and establishment of a secure alternatives program.

Title II – Interior Enforcement

· Narrowly expands expedited removal by allowing DHS to use expedited procedures against non-lawful permanent resident aliens convicted of espionage, sabotage, or sedition crimes that establish the alien’s deportability.

· Clarifies the statutory authority of state and local law enforcement to enforce criminal immigration laws; and includes reimbursements to States for the direct and indirect costs related to the incarceration of illegal aliens.

· Expands the aggravated felony definition slightly to include alien smuggling cases where the offense is part of an ongoing commercial organization or enterprise that involves multiple aliens, and the aliens are transported in a way that presents a danger to the aliens’ lives or the aliens pose a life-threatening health risk to people in the United States.

Title III – Employment Verification

· Creates a new electronic work authorization system that will ultimately replace the paper-based, fraud-prone I-9 system, to be phased in gradually.
· Includes privacy safeguards and anti-discrimination provisions for employees.
· Includes severe penalties for employers who misuse the system or hire undocumented aliens.
· Includes a process for administrative and judicial review for workers and process for collecting lost wages.
Title IV – New Worker Program

· Creates a new worker program (“H-2C” visa) for up to 400,000 workers annually, which may be modified annually based on the market with a path to legal permanent residence, including family members.  In any fiscal year, no more than 600,000 visas may be issued.  To qualify for an H-2C visa, the applicant would have to:

· Provide evidence of a job offer;

· Complete appropriate background checks;

· Pay a $500 application fee;

· Undergo a medical exam; and

· Be admissible.

Under the H2-C program:

· Employers that seek to employ an H2-C nonimmigrant must first offer the job to any eligible United States worker who applies, is qualified for the job, and is available at the time of need.  The employer must also meet rigorous recruiting requirements.

· New workers are prohibited from working in areas with an unemployment rate of 9 percent or more.

· The H-2C visa would be valid for three years, and could be renewed once for three more years.  International commuters are not subject to the time limitations.

· H-2C workers receive a number of protections including: portability to another employer and the same labor conditions and benefits as provided to United States workers.  In addition, H-2C workers may not be hired where there is an ongoing labor dispute; may not be treated as independent contractors; and must be paid the greater of the actual wage paid to other similarly-situated workers, or the prevailing wage for the occupational classification in the area of employment, taking into account experience and skill levels of employees.  H-2C workers also receive travel authorization.

· If the worker is unemployed for 60 days, he/she must leave the United States.  Exceptions apply for reasons related to disability; authorized leave such as maternity, vacation, or medical leave; and a major disaster or emergency.

· Includes other provisions, such as aliens who unlawfully enter, attempt to enter, or cross the border after the date of the enactment of this section, and are physically present in the United States after such date in violation of the immigration laws are barred from receiving several immigration benefits for 10 years.

· Provides qualified H-2C workers and their families with two paths to apply for permanent residency: 1) Employer Sponsored: at any time the employer may file an immigrant visa petition on behalf of an H-2C worker; 2) Self-Petition: the worker may self petition if he/she has been in H-2C visa status for at least five years.  In both cases, the applicant must show he/she is admissible.

The H-2C self-petitioner must: meet employment and presence requirements; meet English and civics learning requirements; and pay a $500 application fee.  The H-2C self-petitioner will first receive lawful permanent residence status on a conditional basis, and during the 90-day period before his/her two-year anniversary of receiving such status must petition DHS to have these conditions removed.  Each petition for removal of conditional status must include: evidence of continued employment; evidence of compliance with payment of income taxes, basic citizenship skills, completion of security and law enforcement background checks, among other requirements.


Title V – Visa Reforms

· Increases the employment-based immigrant visa cap (“green card”) from 140,000 to 290,000.

· Increases the availability of family visas by taking “immediate relatives” (immigrant spouses, parents, and children of United States citizens) out of the family visa cap of 480,000.

· Raises the current per-country limit on green cards slightly, and exempts several categories of highly-skilled workers, and their spouses and children, from the employment-based immigrant visa cap.

· Increases the cap on H-1B visas for employees of nonprofit organizations, individuals who have been awarded a medical specialty certification based on post-doctoral training and experience in the United States, and individuals who have earned a master’s or higher degree in science, technology, engineering, or mathematics from an institution of higher education outside of the United States.  The cap is set to 115,000, which can be increased in a subsequent year if the cap is reached during a given fiscal year.

· Exempts daughters and sons of Filipino WWII veterans from the annual numerical limitations.

Title VI – Legalization of Undocumented Individuals

· Creates a legal channel for qualified undocumented immigrants living and working in the United States and their families.  Eligible immigrants will receive “conditional nonimmigrant” status, which is valid for a period of six years.  This program includes a number of safeguards and protections for applicants, including: protection from detention and removal; confidentiality of information provided in the application; eligibility for certain immigrants facing removal; and access to judicial and administrative review.  Applicants also receive travel and work authorization.  To qualify for conditional nonimmigrant status, the applicant must show:

· Unlawful physical presence before June 1, 2006;

· Meet other presence and employment requirements;

· Undergo security and background checks;

· Pay a $500 fine and fees (fine waived for minors); and

· Be admissible.

Furthermore, DHS must conclude that the applicant 1) has not been convicted of a felony or three or more misdemeanors; 2) has not participated in the persecution of another person on account of race, religion, nationality, membership in a particular social group or political opinion; and 3) is not an alien who is a danger to the security of the United States.

· Provides qualified conditional nonimmigrants and their dependents with an avenue to permanent residence.  Green card beneficiaries will not be counted towards the visa caps, but must go to the “back of the line” so that existing backlogs are first cleared.  To qualify for a green card, conditional nonimmigrants must:

· Meet employment requirements;

· Undergo medical, security, and background checks;

· Meet English and civics learning requirements;

· Pay back taxes;

· Register for the selective service;

· Pay a $1500 fine and fees (fine waived for dependent children), including a $500 state impact assistance fee; and

· Be admissible.

Principal applicants must meet a reentry requirement.  This requires the applicant to exit and re-enter through any port of entry during the six-year period in conditional nonimmigrant status, but no later than 90 days before filing an application for a green card.  An exception applies to children; elderly; those who suffer from an ongoing physical or mental disability; single parent heads of household; reasons of extreme hardship to the alien or an immediate family member; and for other reasons.

· Includes the Agricultural Jobs, Opportunity, Benefits, and Security (“AgJOBS”) Act of 2007, which would legalize undocumented farm workers and reform the foreign agricultural worker system; the Development, Relief, and Education for Alien Minors (“DREAM”) Act of 2007, which would legalize young people who have lived in the United States at least five years, entered the United States before the age of 16, and have demonstrated good moral character, and eliminate the federal provision that discourages states from providing in-state tuition to these children; and the Strengthening American Citizenship Act of 2007, which contains numerous provisions to facilitate the naturalization process.

Title VII – Miscellaneous

· Includes several miscellaneous provisions, such as an increase in immigration judges, trial attorneys, attorneys in the Office of Immigration Litigation, and other court personnel, as well as a requirement for an immigration appeals study.

IV.
ISSUES AND CONCERNS


The current immigration system in the United States is dysfunctional and is in dire need of reform.  Immigration laws that are out of sync with the economic realities and demographics of 21st century America have resulted in a vast underground economy characterized by criminal smugglers, false documents, and millions of undocumented immigrants who are vulnerable to exploitation.
  The nation’s borders are unmanageable, and focusing enforcement resources on those who threaten the nation’s security is problematic.
  Moreover, the United States immigration system is plagued by backlogs and delays; as a result, some close family members are separated for more than 20 years.

A viable immigration reform proposal must be comprehensive, and must simultaneously create legal avenues for people to enter the United States; allow undocumented immigrants already present in the United States to earn the opportunity to adjust their status; address the multi-year backlogs in family and employment-based immigration; and crate and implement a sensible border security and enforcement regime that respects fundamental principles of due process.
  While the STRIVE Act is promising, the Committee expects to learn from advocates what issues have the greatest impact on immigrants in New York City, how this Act will or will not address those particular issues, and what other comprehensive immigration reform initiatives should be implemented to address the specific needs of New York City immigrants.
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