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I.
INTRODUCTION


On March 9, 2007, the Committee on Civil Rights, chaired by Larry B. Seabrook, and the Committee on Public Safety, chaired by Peter F. Vallone Jr., will hold a joint oversight hearing entitled, “Internal and External Monitoring of the New York City Police Department (“NYPD” or “Department”).”  This hearing is the second in a series of oversight hearings on the NYPD and its policies and practices that are being held as part of the New York City Council’s response to the recent police shooting outside Club Kalua in Queens, in which one man, Sean Bell, was slain, and two others, Joseph Guzman and Trent Benefield, were seriously injured.
  In today’s hearing, the Committees will explore the structure that exists to monitor the NYPD and the support of that structure by the Department.  Those expected to testify include representatives from the NYPD, the CCRB, the CCPC, the New York Civil Liberties Union, and other interested parties.

II.
BACKGROUND

A.
Police Oversight: Historical Context
With a total force of only about 2,500 men in 1882, the [New York City] police used some roughhewn methods to keep order.  They established a “frozen zone,” encompassing a square mile of Wall Street’s financial district, where any known criminal was arrested on sight.  This was also an era of widespread, almost routine, police corruption.  The selling of police captaincies was commonplace, and gamblers and pimps paid a regular tithe to police officials.  The Rev. Dr. Charles Parkhurst thundered against police corruption from his pulpit, leading to the Lexow Committee investigation in 1894, the reform mayoralty of William Strong, and the reform police commissioner, Theodore Roosevelt.

An iron-willed leader of unimpeachable honesty, Theodore Roosevelt brought a reforming zeal to the New York City Police Commission in 1895.  Although some of his reforms were undermined by later Tammany regimes, Roosevelt set the standard for the modern NYPD.  He and his fellow commissioners established a new set of disciplinary rules, reorganized the Detective Bureau and adopted the Bertillon system, a precursor of fingerprinting, that identified criminals by the measurements of their bone structures.  Roosevelt created a bike squad to police New York’s growing traffic problems, started a school of pistol practice, began regular inspections of firearms and instituted annual physical exams.

In the late nineteenth century, the Police Department was far from the only New York body dominated by the influence of local political bosses and ward heelers.  Even after the formation of the first New York Police Commission, composed of the Mayor, the Chief of Police [later, Commissioner], and a City judge, patronage and politics remained significant factors in NYPD oversight.

Early twentieth century Progressive activists agitated for civilian monitoring of police departments and, in many cities, set up police commissions empowered to hire and fire the Chief of Police.  As mayors and city legislatures tended to appoint the police commissions, however, politics remained an important component of policing and police monitoring.  According to a 2005 report by the Police Assessment Resource Center (“PARC”),
 “[t]he good citizens who were appointed to these commissions generally lacked expertise in police affairs and, as part-timers, did not have the time to acquire it.  As a result, police commissions… over time, became essentially rubber stamps.”
  Lack of real accountability, coupled with race tensions in the 1960s, gave rise to renewed calls for oversight, this time not only to provide voices for civilians but for diverse civilian populations as well.

B.
The Knapp Commission

Allegations of institutional corruption and the subsequent formation of a “blue ribbon” commission have long been a fact of life for the NYPD.  After Frank Serpico and other police officers revealed a citywide network of rogue cops, the Commission to Investigate Allegations of Police Corruption and the City’s Anti-Corruption Procedures (“Knapp Commission”), established in May 1970 by Executive Order of Mayor John V. Lindsay, investigated widespread institutional corruption in the New York City Police Department.  After months of hearings, the Knapp Commission made the following recommendations in its report: 

· Hold commanders accountable for their subordinates’ actions; 

· Direct commanders to file periodic reports on key areas that breed corruption; 

· Create field offices of the Internal Affairs Division at all precincts; and 

· Place undercover informants in all precincts.

NYPD Commissioner Patrick Murphy was appointed to transform the Department, by “implementing proactive integrity checks, massive transfers of senior personnel, job rotation in key areas, ensuring sufficient funds to pay informants, and cracking down on citizen attempts at bribery.”
  Following the Knapp Commission report, Commissioner Murphy attempted to hold supervisors responsible for the abuses of officers under their control and to implement an early warning system to help identify officers who committed human rights violations.
  He made efforts to reform the administration of the NYPD in various ways, such as demoting and promoting hundreds of police executives and ordering police officers not to make any gambling arrests, unless a member of the public actually objected, in order to address gambling-related corruption that was prevalent in the NYPD at that time.

C.
The Mollen Commission 

After officers from several precincts were found to have been selling narcotics, assaulting suspects, and engaging in other unlawful activities, the Commission to Investigate Allegations of Police Corruption and the Anti-Corruption Procedures of the Police Department  (“Mollen Commission”) was created by Executive Order of Mayor David Dinkins in July 1992.  The Mollen Commission sought to “investigate the nature and extent of corruption in the Department; to evaluate the Department’s procedures for preventing and detecting corruption; and to recommend changes and improvements in those procedures.”

After 22 months of field investigations and hearings, the Mollen Commission issued a report highlighting its findings that, in addition to greed and opportunity, factors contributing to corruption included, among other issues, a police culture that exalted loyalty over integrity, the demise of accountability at the command level, and the constant hostility and alienation between police and communities.  The institutional reluctance to address corruption in order to avoid negative publicity “manifested itself in every component of the Department’s controls from command accountability and supervision to investigations, police culture, training, and recruitment.”

The Mollen Commission acknowledged the challenge of soliciting the help of honest cops, strengthening corruption controls, and maintaining the commitment to fully transform the NYPD.  The recommendations set forth by the Mollen Commission included:

· Improving screening and recruitment;

· Improving recruit education and in-service integrity training;

· Strengthening first-line supervision;

· Reinventing command accountability;

· Attacking corruption and brutality tolerance;

· Challenging other aspects of police culture and conditions that breed corruption and brutality;

· Enhancing sanctions and disincentives for corruption and brutality;

· Strengthening intelligence gathering efforts;

· Preventing and detecting drug abuse;

· Soliciting police union support for anti-corruption efforts;

· Minimizing the corruption hazards of community policing.

In order to ensure that these reform efforts succeeded, the Mollen Commission recommended the establishment of a “permanent independent oversight body so that the vigilance and determination to fight police corruption…does not evaporate when public and political concerns turn elsewhere.”
    No permanent independent oversight body was ever established.  The Internal Affairs Division of the NYPD, however, was renamed the Internal Affairs Bureau, and was restructured to perform only the function of policing corruption and the most serious police misconduct.

III.
THE EXISTING STRUCTURE TO MONITOR THE NYPD

A.
The Internal Affairs Bureau of the NYPD

The New York City Police Department’s Patrol Guide states that “all members of the service must be incorruptible.”
  All members have an absolute duty to report any corruption or serious misconduct.
  Corruption and serious misconduct are defined as “criminal activity or serious misconduct of any kind, including the use of excessive force or perjury that is committed by a member of the service whether on or off duty.”

The Police Commissioner charges the Internal Affairs Bureau (“IAB” or “Bureau”) with the “institutional accountability, implementation and maintenance of the Department’s anti-corruption programs” and investigating “complaints of serious misconduct and allegations of corruption.”
   The Bureau’s mission is to provide for “effective corruption control through analyzing allegations and trends, and conducting comprehensive investigations designed to ensure the highest standards of integrity.”

Principal functions of the IAB include:

· Serve as the recipient of all allegations of misconduct involving members of the service (uniformed and civilian);

· Conduct investigations of criminal activity and allegations of serious misconduct by members of the service (uniformed and civilian);

· Perform confidential investigations as directed by the Police Commissioner;

· Liaise with other governmental agencies concerned with the criminal justice system;

· Maintain an analysis capability that will identify emerging patterns and conditions relating to corruption;

· Develop and maintain an automated case management system that assures timely reassessment of cases and dissemination of information;

· Gather information to provide a valid overview of corruption;

· Recommend and supervise preventative action to minimize or preclude opportunities for corrupt practices or other misconduct;

· Assure prompt and efficient investigation of all allegations of serious misconduct;

· Provide technical assistance in bribery arrests;

· Maintain records of all complaints alleging serious misconduct;

· Assure prompt and efficient investigations of all allegations of corruption or other serious misconduct when the investigation is: unusually sensitive, likely to be of long duration or complex or requires coordination of several units or other investigating agencies.



Sergeants and Lieutenants perform the majority of the investigative work for all complaints.  Witnesses and officers are contacted and asked to give statements, and records and other evidence are collected and analyzed.  If the investigation of a complaint substantiates the charges against a police officer, the case is referred to the Department Advocate for further review and, if deemed appropriate, punishment.  The Police Commissioner may then: 1) Reprimand the employee, 2) Deduct vacation time, 3) Suspend the employee without pay, 4) Demote the employee or 5) Terminate the employee.  If there is not sufficient evidence to sustain the complaint, the officer is notified and continues on duty.


B.
The Civilian Complaint Review Board
The New York City Civilian Complaint Review Board (“CCRB” or “Board”) is an independent and non-police mayoral agency founded in 1993 by Mayor David Dinkins and the New York City Council.
  It is empowered to receive, investigate, hear, make findings, and recommend action on complaints against New York City police officers that allege the use of excessive or unnecessary force, abuse of authority, discourtesy, or the use of offensive language.  The agency has subpoena power and the authority to recommend discipline to the NYPD in cases that the board substantiates.

The Board has thirteen members, all of whom are appointed by the Mayor.
  Five Board members, one from each borough, are designated by the City Council.
  The Police Commissioner designates three Board members with experience as law enforcement professionals, and the Mayor designates five members, including the Chair.
  The Board then hires the Executive Director who, in turn, is responsible for the agency’s daily operations and the hiring and supervision of the agency’s all-civilian staff.
  Responsibilities of the Board also include holding monthly public meetings, overseeing agency operations through several committees, setting policy, reviewing all CCRB investigations, and issuing findings on every allegation raised by every complaint.

Jurisdiction of the CCRB

Pursuant to its enabling legislation (New York City Charter § 440), the CCRB has the authority to investigate complaints involving four types of allegations: force, abuse of authority, discourtesy, and offensive language.  Force refers to the use of unnecessary or excessive force, up to and including deadly force.  Abuse of authority refers to improper street stops, frisks, searches, the issuance of retaliatory summonses, and unwarranted threats of arrest and other such actions.  Discourtesy refers to inappropriate behavior or language, including rude or obscene gestures, vulgar words, and curses.  Offensive language refers to slurs, derogatory remarks, and/or gestures based upon a person’s sexual orientation, race, ethnicity, religion, gender or disability.

Case Processing and Adjudicative Procedure

Members of the public can file complaints directly with the CCRB through the City’s 311 system, via the CCRB website, by fax, or in person at the CCRB office.  The CCRB also receives complaints forwarded by elected officials, the NYPD, and other agencies.  Every complaint the CCRB receives is entered into the agency’s complaint tracking system.  Investigative team managers and supervisors review all complaints to determine whether or not the allegations raised by the complaint fall within the jurisdiction of the CCRB.  If the complaint falls outside of the CCRB’s jurisdiction, the CCRB refers the complaint to the appropriate agency; if the complaint falls within the CCRB’s jurisdiction, the complaint is processed according to the following procedure:

· Step One – Investigation
· The investigator interviews the complainant, alleged victims, witnesses, and police officers, obtains documentary evidence such as police reports and medical records, and researches applicable NYPD and legal guidelines.  The investigator evaluates the evidence and writes a closing report.  Supervisors review the investigative file and forward it to the Board.  In appropriate cases, the complainant and officer may agree to mediation.

· With the assistance of the Mediation Unit, the investigator assigned to the complaint determines whether the case is eligible for mediation, which is a non-disciplinary process, conducted by a trained, outside mediator hired by the CCRB who cannot impose a settlement.  If both the complainant and officer voluntarily agree to mediate, the agency generally closes these cases as mediated or mediation attempted.

· Step Two – Board Review
· Except for cases that are successfully mediated, the Board must make findings on every complaint.  Following a full investigation, Board members review the case file, vote on each allegation raised by the complaint, and attempt to determine if misconduct occurred.  When the Board determines that one or more officers committed an act of misconduct, it forwards the case to the NYPD with a disciplinary recommendation.  After cases are closed, the CCRB notifies the complainant, alleged victims, and subject officers of its findings by letter.

· If a complainant and/or alleged victim cannot be located, refuses to provide a statement, or withdraws the complaint, the Board will close the case as truncated and investigation of the complaint will not occur.

· Step Three – The Police Department
· Cases in which the Board finds that an officer committed misconduct are assigned within the NYPD to the Department Advocate’s Office for review and processing.  The NYPD may determine that the officer merits no discipline, instructions (retraining), or a command discipline (the loss of up to ten vacation days).  It can also seek a more serious penalty against the officer by serving the officer with charges and specifications.  Non-probationary officers have the right to challenge the imposition of discipline in administrative hearings conduced by the Deputy Commissioner for trials or his/her assistants.  In all cases, the Police Commissioner has the authority to decide whether discipline should be imposed and the level of discipline.

Investigation Outcomes


Board dispositions of fully investigated allegations are divided into two categories: findings on the merits and findings not on the merits.  For findings on the merits, allegations are established as substantiated, exonerated, or unfounded.  Substantiated means that the subject officer committed the act charged in the allegation and committed misconduct, and the Board usually makes a disciplinary recommendation to the Police Commissioner.  Exonerated refers to cases in which the subject officer committed the act alleged, but such action was lawful and proper.  In allegations deemed unfounded, the subject officer did not commit the alleged act of misconduct.  Regarding findings not on the merits, allegations are further classified as unsubstantiated, officer(s) unidentified, or miscellaneous.  For unsubstantiated allegations, there is insufficient evidence to substantiate, exonerate, or unfound the allegation.  If the agency could not identify the subject(s) of the alleged misconduct, the case is closed as a result.  Miscellaneous usually refers to allegations in which the subject is no longer a member of the NYPD.


Complaint Activity Statistics

Complaint Filings

The CCRB received 3,877 complaints between January and June of 2006, the most filed during any six-month period in its history as an independent agency.  This number represents an increase of 12% over the 3,473 complaints filed over the same period in 2005, and continues the steady increase in complaint filings that began in 2001.  Compared to the first six months of 2003, for example, the number of complaints filed with the agency has increased by 41%.  The complaint increase has been fueled by those complaints filed with the agency via telephone, including those transferred through the City’s 311 system.  While complaints filed directly with the CCRB by telephone represented only 38% of all complaints filed in the first half of 2003, they comprised 62% of all complaints filed from January through June of 2006.  While the success of the City’s 311 system appears to be a significant factor in the increase in complaint filings (311 operators transferred 5,024 calls to the agency during the first six months of 2006), the complaint increase began before the 311 system became operational in March of 2003.  That the rate at which members of the public are filing complaints has continued to increase even as the system has matured makes it all the more unlikely that 311 is the sole cause of the increase.


Case Closures


While the number of complaints received continued to rise in the second half of 2005 and the first half of 2006, the agency closed more cases than it received in each of these periods, the first six-month periods in which the agency reduced its docket since 2002.  In the first half of 2006, the agency closed 4,142 cases, 39% more cases than the 2,977 it closed in the first half of 2005.  Of these, 1,509 were full investigations, a 21% increase over the comparable 2005 period.  Although full investigations as a percentage of all case closures declined to 36%, the agency still improved upon the total number of full investigations conducted.


Case Completion Time


Timeliness is a key component of an investigation’s quality because over time memories fade, witnesses relocate, and evidence may be lost.  As the agency received a rising number of complaints in the past several years, the time it takes to complete an investigation inevitably increased. From January through June 2006, however, the agency reduced the time it takes to complete full investigations to its lowest level in two years.  During the first six months of 2006, the agency decreased the time it has taken to close complaints it investigated.  The average number of days it took the Investigations Division to complete its work on cases fell from 241 days in the first half of 2005 to 223 days in the first half of 2006.  In 2005, the Board increased the number of cases each panel reviewed from 125 to 175, and in the first half of 2006, the average number of days for the Board to review and close cases dropped to 59 days.  As a result, from January through June 2006, each complaint the agency investigated was closed after an average of nine months.


Board Dispositions


In the 1,509 cases that the CCRB fully investigated from January through June 2006, the Board made a finding on the merits (substantiated, exonerated, or unfounded) in 62% of the allegations.  This rate was slightly below the 67% achieved in the second half of 2005, but was consistent with the average rate since January 2003 of 64%.  The Board determined that misconduct had been committed in 134 of the cases, representing 9% of all cases closed after a full investigation or 3% of all closed cases.  Within these 134 cases, the Board substantiated 301 allegations of misconduct, representing 5% of the allegations closed following a full investigation.  Of the fully investigated cases, the Board unfounded 20% of the allegations, unsubstantiated 24% of the allegations, and exonerated the officers in 37% of the allegations.  An ongoing concern is the rise in the percentage of fully investigated allegations in which the agency was unable to identify the subject officer, which rose to 11% in the first half of 2006.


NYPD Dispositions


When the CCRB finds that an officer committed misconduct, it forwards the case to the Police Commissioner, who has complete authority over whether an officer receives discipline and the level of discipline imposed.  During the first half of 2006, the Department imposed discipline against 77% of the officers whose substantiated CCRB cases it resolved.  Since the beginning of 2005, however, particularly in cases not involving the use of force, the Department has more frequently imposed instructions, the mildest disciplinary action available, rather than utilizing more serious disciplinary options.  In the year starting in July 2005, the NYPD issued instructions to nearly three-quarters of the officers who committed misconduct other than the use of excessive force, more than double the rate from 2003 and 2004.


2007 Preliminary Management Report Performance Statistics

	Performance Statistics
	Fiscal Year 2004
	Fiscal Year 2005
	Fiscal Year 2006

	Total civilian complaints against uniformed members of the NYPD
	5,948
	6,358
	7,347

	Full investigation as a percentage of total cases completed (%)
	41%
	41%
	38%

	Closed allegations with findings on the merits (%)
	62%
	64%
	64%

	Average case completion time for full investigations (days)
	270
	293
	287

	Age of docket (by date of report)(%)

- 0-4 months
	67%
	66%
	70%

	- 5-12 months
	28%
	29%
	27%

	- 13 months and older
	5%
	5%
	3%

	Age of cases when substantiated (by date of incident)(%)

- 0-5 months
	20%
	13%
	20%

	- 6-11 months
	49%
	46%
	51%

	- 12-14 months
	20%
	28%
	19%

	- 15 months or older
	11%
	13%
	11%

	Officers disciplined (excluding pending and filed cases) (%)
	74%
	71%
	76%


C.
The Commission to Combat Police Corruption

The Commission to Combat Police Corruption (“CCPC” or “Commission”) was created in 1995 as a permanent board to monitor and evaluate the anti-corruption programs, activities, commitment, and efforts of the New York City Police Department.  The Commission, which is independent of the NYPD, is comprised of six Commissioners appointed by the Mayor who advise a full time staff of attorneys.

In order to ensure that its on-going monitoring efforts are effective and comprehensive, the CCPC approaches include:
 

· Examining and reviewing all corruption allegations received by the NYPD for the previous 24-hour period.  Specifically, CCPC staff review the allegations that are logged by IAB to monitor how each of the cases are handled. 

· Monitoring cases in which a conclusion has been reached by the IAB so that it may evaluate how these cases have been handled from in-take through closure.

· Attending Internal Affairs steering meetings at which high-ranking IAB personnel provide the investigative groups with direction in the management of their caseloads. 

· Attending NYPD policy and disciplinary meetings, meeting with high-ranking IAB officials and individual group captains in order to keep abreast of individual cases and trends, and both State and Federal Prosecutors to discuss on-going corruption cases and trends.

· Taking action on complaints that it receives from members of the public as well as members of the service during the course of each year.  CCPC staff also lectures to in-coming IAB personnel as part of the Department’s Internal Affairs training program.

Staff members may, among other tasks, observe NYPD disciplinary trials, interview NYPD personnel both inside and outside of the IAB, or attend NYPD corruption training sessions.


The CCPC also issues reports on various issues related to the anti-corruption methods of the NYPD, which can be generally categorized as studies and audits involving either the IAB programs or the Department’s disciplinary system.
  Topics of past reports include an evaluation of the background screening process of new police recruits and a review of how the NYPD disciplines its members who make false statements.

Since its creation in 1995, the CCPC has weathered external criticism as well as internal turmoil due to the agency’s limited authority.  Mayor Rudolph W. Giuliani’s refusal to permit the agency subpoena power laid the foundation for a fundamentally imbalanced relationship between the CCPC and the NYPD; the CCPC is able to review and comment on only the documents the police department decides to provide.
  Others have charged that regardless of its official powers, the CCPC is an underutilized and ignored body; the Gotham Gazette claims, “Early in his administration, Bloomberg completely ignored the commission before appointing [chairman Mark] Pomerantz.”

The case of Mark Pomerantz’s appointment to and subsequent resignation from the CCPC provides an interesting illustration of the agency’s challenges.  After serving as CCPC chairman for eighteen months, Pomerantz, a former federal prosecutor, submitted his resignation to Mayor Michael Bloomberg, stating, “I tendered my resignation from the CCPC because of the job chairing the commission required more time than I had available to do it… Doing the job in the right way, in the absence of subpoena power, requires ongoing discussion with the Police Department about the commission’s jurisdiction and access to information.”
  Pomerantz announced his resignation shortly after his testimony at an April 2005 Public Safety Committee hearing.  At that hearing, he testified to CCPC’s need for subpoena power, specifically saying that the NYPD was able to stop a CCPC investigation of allegations that “police commanders downgrade some crimes to lesser offenses to drive down the reported number of more serious crimes…”
 by simply refusing to turn over certain requested documents.

The allegations of falsified statistics were widely discussed at the time.  Patrolmen’s Benevolent Association president Patrick Lynch stated that officers were being required to “falsify stats in order to maintain the appearance of a drastic reduction in crime,” a claim corroborated by Sergeants Benevolent Association president Ed Mullins.
  The NYPD countered CCPC’s attempts to collect information on the issue by arguing that “alleged falsifying of crime statistics is outside the corruption commission’s jurisdiction because it is not a form of corruption.”
  A New York Times article on the subject quoted NYPD spokesperson Paul J. Browne: “[Brown has said] the department has given [the CCPC] full access to case files and other information in ‘every case where misconduct rose to a level meriting a corruption investigation.’  That, he said, would include misconduct involving crime statistics that rose to the level of what he termed ‘serious corruption.’”
  The CCPC was ultimately unable to investigate this matter to its satisfaction; shortly following this impasse, Pomerantz’s resignation was announced.  In June 2005, Pomerantz was replaced by current chair Michael Armstrong.

D.
The New York City Council

As the lawmaking body of New York City, one of the Council’s primary responsibilities is to monitor the operation and performance of City agencies, including the NYPD.  Accordingly, the Council holds regular oversight hearings to determine how City agency programs are benefiting New Yorkers and whether budgeted funds are being properly spent.  Some recent oversight hearings concerning the NYPD have focused on the following topics: 
· Undercover and specialized operations training in the NYPD;

· Public safety issues in public housing developments;

· Initiatives to combat gang activity in New York City;

· Anti-corruption efforts by the NYPD; and

· Use of Computerized Statistics (CompStat) by the NYPD.

The Independent Police Investigation and Audit Board

During the past eleven years, the Council has twice sought to create an Independent Police Investigation and Audit Board. Charter §38, however, provides that “a local law shall be submitted for the approval of the electors at the next general election … and shall become operative as prescribed therein only when approved at such election by the affirmative vote of a majority of the qualified electors of the city voting upon the proposition” if it, among other things: “(5) abolishes, transfers or curtails any power of an elective officer.”  Accordingly, any Council proposed law that would abolish, transfer or curtail the power of an elective officer is subject to this provision of the charter.  

In the case of the Mayor, Charter §6(a) establishes that “the mayor shall appoint the heads of administrations, departments, all commissioners and all other officers not elected by the people, except as otherwise provided by law.”  Therefore, if the Council enacts legislation that infringes upon the Mayor’s ability to appoint non-elected officers, that legislation is subject to a referendum under Charter §38(5).  This requirement has proved a stumbling block to the Council’s efforts to create an Independent Police Investigation and Audit Board.

Local Law 13 of 1995

 In July 1992, Mayor Dinkins issued an Executive Order creating a Commission to Investigate Allegations of Police Corruption and Anti-Corruption Procedures of the Police Department (“Mollen Commission”).  After nearly two years of extensive investigation, the Mollen Commission’s final report recommended a “dual track approach,” calling for reform of the Department’s internal anti-corruption structure and the creation of an independent police monitor to insure that the structure worked effectively.

On November 23, 1994, the Council adopted Int. No. 402-A, creating an Independent Police Investigation and Audit Board.  Mayor Giuliani vetoed the legislation on December 23, 1994.  On January 19, 1995, the Council overrode the Mayor’s veto and Int. No. 402-A became Local Law 13 of 1995.  Mayor Giuliani instituted a judicial proceeding against the Council seeking to declare Local Law 13 invalid.

On June 28, 1995 Justice Beatrice Shainswit of the New York State Supreme Court, New York County, held Local Law 13 invalid on the ground that the Council’s power to appoint members of the Independent Police Investigation and Audit Board unlawfully interfered with the Mayor’s authority to appoint “officers of the city” pursuant to §6(a) of the Charter.  The First Department affirmed, holding that the Board’s authority to “assist the police department to formulate and implement policies to detect and eliminate corruption” was sufficient to confer the status of “officers of the city” upon Board members and found that Local Law 13 would improperly “limit or impair” the Mayor’s appointment power by giving the Council the right to appoint two members of the Board.
  The New York State Court of Appeals denied the Council leave to appeal.

Local Law 91 of 1997

On September 30, 1997, the Council approved Int. No. 961.  Int. No. 961 sought to eliminate the curtailment problems of Local Law 13 of 1995 by providing that “(i) two [Board] members shall be appointed by the mayor; (ii) two [Board] members shall be designated by the city council; and (iii) the chair shall be appointed by the mayor after consultation with the speaker of the council.”
  The Council also replaced the former language of “assist the police department to formulate and implement policies and programs to detect and eliminate corruption,” with the narrower authority to “make recommendations to the police department in relation to the formulation and implementation of policies and programs to detect and eliminate corruption.”  

On October 30, 1997, Mayor Giuliani once again vetoed the legislation.  The Council overrode the Mayor’s veto and on November 25, 1997, Int. No. 961 became Local Law 91 of 1997.  On March 25, 1998 the Mayor sued to invalidate Local Law 91 of 1997.  

On September 3, 1999, Judge Richard Braun of the New York State Supreme Court, New York County, upheld Local Law 91, but on appeal, the First Department reversed stating, “The Mayor’s discretion to appoint board members is circumscribed to a limited universe of applicants designated by the Council, thereby curtailing his power of appointment.”
  Accordingly, the First Department held that although the Mayor retained the final authority to appoint the designees, the Council’s initial designation of candidates infringed upon the Mayor’s authority.  Additionally, despite the language change discussed above, the court held that the legislation still imparted “some sovereign power” on board members, thus classifying them as officers under the Charter.  Therefore, the Appellate Division, First Department held that Local Law 91 of 1997 was invalid, curtailed the Mayor’s authority, and absent a referendum could not be enacted.  The New York State Court of Appeals denied the Council leave to appeal.

IV.
THREE ALTERNATIVE MODELS OF POLICE OVERSIGHT: THE PARC REVIEW OF NATIONAL POLICE OVERSIGHT MODELS FOR THE EUGENE POLICE COMMISSION


There is, of course, much to learn from the world outside New York.  After conducting an extensive, nationwide survey of municipal and county police oversight systems, PARC identified three general police oversight models.  Each model suggests various strengths and weaknesses and, in each instance, is organized in response to jurisdiction-specific circumstances. 

 PARC’s three models are in no way discrete and, indeed, it seems to be the rule rather than the exception that modern-day civilian review boards and police commissions display elements of more than one particular model in order to best serve the unique needs of a particular community.  Some cities, such as Los Angeles and Seattle, maintain multiple oversight agencies, each performing different functions while collectively pursuing the overall goal of improved policing.

A.
Review and Appellate Models

“Review and appellate models typically go to work only after the law enforcement agency itself has completed an internal investigation of a citizen’s complaint.”
  While such a model may seem inherently weak, it is necessary to consider the circumstances that may have led to such an oversight agency’s creation; in other words, “one must try to identify with some precision what has gone awry in police-community relations…  [In] minimally damaged communities, where the relationship between aggrieved communities and the police is strained but not at the breaking point… [the] interposing of credible individuals to vouch for the integrity of individual investigations by the police may be all that is needed to restore trust.”
   Generally, review and appellate models are not open to the public, have no stand-alone budget, and lack the authority or capacity to examine systemic trends and make policy recommendations to police department officials.

The city of St. Paul, Minnesota’s Police-Civilian Internal Affairs Review Commission presents an example of the review and appellate oversight model.  This commission, with a staff of one and an annual budget of just over $37,000, is composed of seven members, two of whom are St. Paul Police Department members.  The commission does have subpoena power.  The St. Paul Police Department’s Internal Affairs Unit handles all civilian complaint investigations.
  Commission meetings are closed to the public and, following review of completed investigations, commissioners may vote to sustain a complaint and recommend disciplinary action.  The findings of both the Internal Affairs Unit and the commission are sent to the city’s Chief of Police, who has “the final word on both disposition and discipline, if any.”
  Interestingly, the St. Paul Commission “hears all cases involving the discharge of an officer’s firearm even in cases where no complaint is filed.”

B.
Investigative and Quality Assurance Models
Some advocates criticize the review and appellate model as inherently flawed, arguing that internal police investigations cannot help but be conducted with a bias toward protecting officers and shielding the police department, the municipality, or the police union from scrutiny and potential embarrassment.  Alleging the unyieldingness of the “blue wall of silence,” critics have suggested that only external, independent, civilian-led complaint review process will be free of inappropriate bias.  These advocates argue, “the power of law enforcement to investigate and self-police must be taken away, in whole or in part, and given to an outside entity.  In some instances, the outside entity is a civilian board.  In others, it is a group of lawyers and investigators.  In other cases, it is an individual.”


The PARC study considers the relative strengths and weaknesses of the Investigative and Quality Assurance model:

A principal strength of these models is that they should achieve complete, fair, and analytical investigations of the allegations and facts relating to a complaint of police misconduct. The model often involves a multi-member board, thus allowing various groups in the community to perceive that their perspectives are represented in the oversight process. On the other hand, investigative and quality assurance models more often than not are restricted to oversight only of specific cases where complaints have been filed. Even where such bodies have the power to address policy issues, they typically underutilize this power, in part because their resources are more geared to investigating specific cases than researching and writing about broader policy issues.


C.
Evaluative and Performance-Based Models

A different philosophy that may guide establishment of civilian oversight, as touched upon above by Debra Livingston, maintains:

Systemic failures will not be identified and solved when one proceeds on a case-by-case basis.”  These reform advocates argue that the power to adjudicate wrongdoing and impose discipline belongs, at least presumptively, to the law enforcement agency in question. Without responsibility to adjudicate wrongdoing and impose discipline, these reformers argue, senior executives in the law enforcement agency cannot be held accountable for dealing with police misconduct, and will simply blame the outside oversight body for its decisions. They maintain that unless the police are held strictly accountable up and down the chain of command for actively managing the risk of police misconduct, the self-protective habits of the police will never change. It is one thing to achieve a fair result in a given investigation; it is far more powerful, these reformers contend, to change police culture in general by requiring strict accountability.


Los Angeles County maintains three oversight bodies: the Office of the Ombudsman, the Office of Independent Review, and the Special Counsel to the County Board of Supervisors.  While the first two of these entities may be described as variations on review and appellate models, the Special Counsel position, created in 1992, reviews the “overall integrity and fairness of the disciplinary system and, in the course of such examination, reviews how citizen complaints are investigated and resolved.”
  In addition to reviewing citizen complaints, “Special Counsel reviews and analyzes all manner of internal investigations, including, for example, the Sheriff’s Department internal review and appraisal of officer-involved shootings.  This model of oversight compares the performance of the Department over time and against other similarly situated law enforcement agencies.”


In reference to evaluative and performance-based models, the PARC report concludes with a model summary and strength/weakness analysis:

This oversight model is evaluative in the sense that the goal is to look at the Department in its entirety to make judgments over time regarding how well the Department minimizes the risk of police misconduct, identifies and corrects patterns and practices of unconstitutional and illegal behavior, and finds solutions to systemic failures. This oversight model is performance-based because it examines how individual officers perform, how supervisors and executives respond, and how the institution as a whole manages the risk that its employees engage in unconstitutional or illegal behavior.

A principal strength of evaluative and performance-based models is the ability of the entity exercising the authority – most typically, an auditor – to address systemic issues and to seek to create accountability within the police department for eliminating problems and abuses. As opposed to the other two types of models, auditors are more focused on systemic change than on resolution of specific cases. On the other hand, the auditor is often a policing expert – or will become one – leading many in the community to perceive that their views are not being represented in the oversight process. This perception may be exacerbated by the fact that an auditor is typically not required to consult with the community (though public reports usually are required), while an auditor must work closely with police officials. Moreover, an auditor does not bring the same broad community involvement to the process as a multi-member board does, leading some to perceive that the oversight is not sufficiently connected to community interests and concerns.

In comparing the needs that determine the appropriateness of particular models for particular situations, the PARC report calls for the examination of a community’s history of community/police relations.  “Minimally damaged communities,” as mentioned above, may simply require public citizens’ confirmation of police department integrity in order to restore deteriorated trust.  The report warns that in “seriously damaged communities,”
 however, evaluative performance-based models may be necessary to implement “wider reform, profound cultural change.”
  The report also acknowledges “the intermediate cases where the bonds of trust have been substantially eroded but a modicum of good will remains.”


Where within this spectrum of needs does New York City fall?  Which model should we consider the NYC Civilian Complaint Review Board to be?  PARC defines the CCRB as an investigative and quality assurance body.  Would NYPD and CCRB administrators agree with this categorization?  With which powers of other models is the CCRB invested, and which powers, if granted, might allow the Board to do its job more effectively?  The Committees look forward to exploring answers to these and other questions at today’s hearing.

V.
ALTERNATIVE DISCIPLINARY MODELS


A.
Special Prosecutor

Under reforms instituted by the Knapp Commission in the early 1970s, the post of a State Special Prosecutor was created to address corruption in the NYPD.
  Frank Serpico, the former NYPD detective who testified about police corruption before the Knapp Commission, said in 2000, “The office of the special prosecutor that was created as a result of the Knapp Commission hearings was disbanded in the 80s as no longer necessary.  We need to reappoint a special prosecutor now to look into matters of police misconduct.”
  In addition, during the first hearing held by the Tri-Level Legislative Task Force on Police Practices in January 2007, panelists spoke of the need for a permanent special prosecutor for police shootings in order to ensure that citizens have confidence in the process and the people that implement and execute the process.

B.
Revocation of Police Officer Certification

Forty-three states employ a common disciplinary method involving revocation of the state certificate or license that is commonly issued to a police officer upon successful completion of state-mandated training.  In this model, a state agency creates an independent office, typically called a Peace Officer Standards and Training Commission (“POST”), which regulates all licensing and certification of police training, qualification and certification.
  These POSTs have the authority to hold hearings and impose sanctions against police officers that have engaged in misconduct as defined by the state’s statute or regulations.
  As opposed to termination of employment by a local department, which does not prevent the officer from being rehired by a different department, revocation of the certificate prevents the officer from continuing to serve in law enforcement in the state at all.


In New York City, where NYPD officers do not receive any form of state certification upon graduation from the Police Academy, this model may be of limited utility.  Nonetheless, the need for revocation seems to have been born out of the fact some believe traditional remedies for misconduct have failed.   Recognizing the need for a law that removes unfit officers from the profession, particularly those engaged in misconduct, has prompted at least four states to enact revocation laws over the past ten years.

VI.
MOVING FORWARD: SOME QUESTIONS TO CONSIDER

As the Council and the City as a whole consider the issue of how to most effectively monitor and oversee the NYPD, the Committees pose the following questions:

· What is the impetus for an oversight body’s creation?  PARC argues, “One must carefully examine the causes of distrust between various communities and the police, and the oversight mechanism selected must be tailored to those specific causes”
 and that “each community evaluates its particular needs and devises a system that it perceives will meet those needs.”

· Should oversight focus primarily on investigation of civilian complaints or, as argued by Columbia University School of Law Professor Debra Livingston, is complaint investigation itself “but a small piece of any comprehensive strategy aimed at improving policing and minimizing abuse.”  In such a comprehensive strategy, “some of these cases should be treated in rule enforcement terms, particularly if problem officers are involved,” but “part of the citizen review agency’s task is to make this apparent to police managers – to advocate for effective use of the information in complaints.”
  In other words, Livingston calls for “treatment outside a culpability-focused, punishment-oriented regime”
 in which problem-oriented policing tackles four tasks beyond the scope of traditional complaint-driven investigations:

1) Triage, or appropriate channeling of received complaints to facilitate the best response, including “alternative disposition processes” such as mediation for lesser offenses;

2) Information Gathering and Analysis, or ensuring collected data is well-organized, accessible, and can be effectively cross-referenced;

3) Involvement of Line Supervision, or holding police supervisors accountable for assessing their subordinate officers’ conduct;
 and

4) Monitoring the Complaint Review Process, because “participants in the complaint review process can themselves be among its most effective monitors” and, most critically, “[Complainants] need to understand the limitations of fact finding; they certainly should be aware that even if their individual complaints are not substantiated, they have made a record which in itself is a valuable contribution to better policing.  On the other side, police should perceive that the process is thorough – even aggressive – but fair.”

· To what extent should a civilian review board operate, physically and structurally, apart from a police department and its internal affairs structures, and to what extent should it integrate?  Should the oversight agency operate out of the same building as the Police Commissioner/Chief of Police?  Should a civilian member of the oversight agency occupy a desk inside Internal Affairs?  Should this civilian be granted access to Internal Affairs documents or inclusion in Internal Affairs procedures?  To what extent could such integrated oversight staff become a part of police culture while maintaining an unassailable image of independence?

· Should civilian monitors handle police officer complaints in addition to civilian complaints?  Can independent bodies receiving such complaints offer a safe environment for officers seeking assistance or guidance, an atmosphere in which a stronger focus is placed on officers’ rights than department stability?  In Denver, Colorado, monitors play integral roles in police department internal discipline, and, as seems to be the norm, while only a small percentage of citizen complaints are substantiated, approximately half of internal complaints are substantiated.  The Denver Office of the Independent Monitor must publicly defend internal disciplinary decisions, and if there is disagreement between monitors and police officials, those disagreements are made public.  The police department, therefore, maintains a strong interest in finding solutions satisfactory to all parties.

· How focused should an oversight agency be on satisfying civilian complaints?  How focused should the agency be on punishing problem police officers?  How focused should an agency be on prioritizing pattern analysis and/or making police department policy recommendations that might encourage systemic changes?  How should appropriated resources be apportioned to support each, or some, of these goals?

· Should an oversight agency attempt to receive and/or investigate all or a majority of received complaints?  Los Angeles County Sheriff’s Department Monitor Merrick Bobb has argued that there will never be enough resources to support external oversight alone and that, when fostered appropriately, internal and external review should complement, not conflict with, each other.  His argument suggests external oversight should strengthen, not supplant, internal review.

· With what kind of authority should an oversight agency be invested?  Should an agency have subpoena power?  Again, should an agency be privy to police department Internal Affairs operations?  These considerations in particular pose a wide array of difficult questions.  In Los Angeles, for example, “the city charter empowers the Police Commission – a group of five civilians appointed by the mayor with the advice and consent of the city council – to formulate overall policy for the Los Angeles Police Department.  The commission also plays a significant role in appointing the chief of police by interviewing all candidates and narrowing the field to three finalists for the or to choose from.”
  Such greater power demands greater responsibility; indeed, “choosing to expand the scope of civilian oversight beyond responding to misconduct… requires combining different expertise within a single organization.”

· What background criteria should be required of board members, directors, staff, or other members of the oversight agency?

· Should an agency accept commendations as well as complaints about officers?  Is there a role for the agency to play in terms of rewarding good behavior instead of strictly searching out and punishing bad behavior?

· How should an oversight agency be funded?  Should it receive regular City funding like that of any other City agency?
These questions must be answered in order to create a viable oversight system, regardless of the eventual form or direction that oversight system takes.    
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