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I.
INTRODUCTION


On January 24, 2007, the Committee on Civil Rights, chaired by Larry B. Seabrook, and the Committee on Public Safety, chaired by Peter F. Vallone Jr., will hold a joint oversight hearing entitled, “Undercover and Specialized Operations Training in the New York City Police Department” (“NYPD” or the “Department”).  This hearing is the first of several oversight hearings on the NYPD and its policies and practices that are being held as part of the New York City Council’s response to the recent police shooting outside Club Kalua in Queens, in which one man, Sean Bell, was slain, and two others, Joseph Guzman and Trent Benefield, were seriously injured.
  In today’s hearing, the Committees will explore the Department’s training of undercover and special operations units, which includes firearms training.  Those expected to testify include representatives from the NYPD and other interested parties.

II.
OVERVIEW OF THE NYPD


The New York City Police Department’s mission is to enhance the quality of life in New York City by working in partnership with the community and in accordance with constitutional rights to enforce the laws, preserve the peace, reduce fear, and provide for a safe environment.
  In achieving this mission, the Department pledges to: (1) protect citizens’ lives and property and impartially enforce the law; (2) fight crime through both prevention and aggressive pursuit of violators; (3) maintain a higher standard of integrity than is generally expected of others; and (4) value human life, respect each individual’s dignity, and render all services with civility.
  


Overall, as of August 31, 2006 the NYPD’s uniformed headcount was approximately 36,500, and its operating budget for fiscal year 2007 is $6.85 billion.
  Given the vast size of the organization, the NYPD has a somewhat complex structure.  In terms of leadership, the Police Commissioner, Raymond Kelly, oversees the entire Department; the Deputy Commissioners supervise specific functions within the Department such as operations, strategic initiatives, and counterterrorism; and the Chief of Department, Joseph Esposito, oversees all field bureaus, commands, and operations.  There are 12 specific bureaus within the NYPD structure: Patrol Services, Detective, Organized Crime Control, Criminal Justice, Housing, Transportation, Transit, Internal Affairs, Training, Community Affairs, Personnel, and Support Services.
 Because we will explore training of undercover units and specialized task forces in this hearing, the specific focus of this paper is the NYPD’s Detective and Training bureaus.  


The NYPD Detective Bureau consists of nearly 3,000 investigators working in precinct detective squads or specialized units.
  The bureau’s investigators work closely with members of other NYPD bureaus and other law enforcement agencies, and employ traditional investigative methods, such as physical evidence collection and interrogation, in combination with sophisticated communications and computer technology to work every case.
  The Detective Bureau works within the NYPD structure to enhance the Department’s investigations and enforcement capabilities in several ways.  First, four detective borough commands (Brooklyn, the Bronx, Manhattan, and Queens) oversee 73 precinct squads.
  Patrol Borough Staten Island supervises its own Detective Operation, which in turn oversees the detective squads in each of the borough’s three police precincts.
  Local squad detectives work closely with patrol officers in their precincts to provide an immediate investigative response to crimes and incidents.  The Detective Bureau also bolsters the efforts of local squads through specialized borough squads – homicide, robbery, and special victims – which are particularly adept at identifying and investigating crime patterns.
  In addition, the Detective Bureau staffs Robbery Apprehension Modules (“RAMs”), units charged with further reducing crimes of forcible theft, in each precinct.

Five specialized Detective Bureau divisions also provide field investigators with a vast and diverse array of technical expertise.  The Central Investigation and Resource Division consists of a homicide analysis unit, photographic unit, hostage negotiation team, special victims liaison unit, sex offenders monitoring unit, crime stoppers group, and a training unit.  The training unit provides both Department-mandated in-service training as well as orientation and specialized training for Detective Bureau personnel.
  The Forensic Investigation Division houses a bomb squad, police laboratory, ballistics unit, crime scene unit, and latent print unit.
  The Fugitive Enforcement Division includes the cold case squad, juvenile crime squads, and warrant section.
  The Special Investigation Division consists of a major case squad, special frauds squad, arson/explosion squad, arson task force, SID surveillance/apprehension squad, joint terrorist task force, joint bank robbery task force, joint robbery apprehension team, and computer investigation and technology unit.
  Finally, the Bureau contains a Hate Crimes Task Force and a Department of Investigation.  The Hate Crimes Task Force focuses on apprehending perpetrators of hate crimes and the Department of Investigation investigates allegations of corruption and misconduct against city employees and persons or organizations that do business with or receive benefits from the City.
  

The Department’s Training Bureau, headed by Deputy Commissioner Charles De Rienzo, was established in June 2002 and oversees all formal Department training, whether delivered by one of the Bureau’s many sub-units or by any number of the NYPD’s other Bureaus that also conduct training.  In addition to coordinating the Department’s various training programs, the Bureau seeks to continuously develop curricula to reflect contemporary needs and conditions, and serves as the primary advisor to the Police Commissioner and representatives of the Department regarding all training matters.
  In order to achieve its vast mandate, the Training Bureau consists of a number of different sections, all tasked with particular objectives, including training support, recruit training, firearms and tactics, specialized training, leadership development, and executive development.
  Most relevant for the purposes of this hearing are the Training Support Section, Specialized Training Section, and Firearms & Tactics Section.  


The Training Support Section, based in the Police Academy, performs research and analysis, develops new training curricula, maintains the Training Bureau’s information technology systems, designs and creates newsletters, posters, and other graphic art, and performs other specialized duties in support of the Training Bureau’s mission.  The units under the Training Support Section are Policy and Planning, Training Assessment, Graphic Art & Design, Instructor Development, Information Technology, Testing, Ballistic Vests, and Training Records.
  


The Police Academy’s Specialized Training Section (“STS”) provides up-to-date training for all members of the service, both uniform and civilian.  STS offers a wide array of courses including self-defense and non-lethal tactics, the Criminal Investigators’ Course, and responding to Chemical, Ordinal, Biological, and Radiological events.  STS is responsible for six sub-units: Uniformed In-Service Training, Advanced Training, Tactical Training, Command Level Training, Computer Training, and School Safety Training.
  


The Firearms & Tactics Section (“FTS”), also housed within the Academy, is tasked with developing skills required for the safe and proficient use of firearms, ongoing instruction of all uniformed members of the service, providing entry-level training for newly hired officers, conducting strategy and tactics training to minimize firearm use, and improving firearms safety.
  The overarching goal of FTS training is to enable officers to accomplish their law enforcement and order maintenance tasks while avoiding extreme violence between citizens and themselves.  The section has a staff of approximately 135 certified New York State General Topics and Firearms Instructors, 6 New York State certified Master Instructors, 12 New York State certified Instructor Evaluators, and 4 New York State Defensive Tactics Instructors.  In addition, FTS also has numerous instructors certified to conduct training in the use of M/X-26 Tasers, Pepper Spray, Expandable Batons and Simunitions.


Another important FTS function is the preparation of the Report of Firearms Discharges (SOP-9), an annual report that provides statistical analysis of every firearms discharge by a New York City police officer during the previous calendar year.  Preparation of the Report is facilitated by Patrol Guide procedures for recording and evaluating “incidents in which uniformed members of the service discharge firearms, and incidents in which a firearm that is or should have been in the possession or control of a uniformed officers is discharged.”
  The Report serves as a valuable training tool in part because it can identify patterns and potential hazards, allowing the NYPD to structure training courses to address current and emerging conditions.  Circumstances that occur during one or more incidents may indicate the need for new training initiatives or modification of existing programs.  During 2004, there were a total of 114 firearms discharge incidents as compared to 130 in 2003.

III.
NYPD TRAINING CURRICULA

Due to the sensitivity involved with the duties and responsibilities of undercover units and specialized task forces, the Committees did not have access to information specifically focused on the training of these units.  However, the following sections describe general training that all members of service in the NYPD, including all those in undercover and specialized units, receive in the Police Academy.

A.
Discretion


As part of the academic curriculum for the first trimester of the Knowledge and Fitness Term in the NYPD Police Academy (“Academy”), police cadets learn about discretion, which is described as “the authority to decide how to resolve situations in different ways.”
  The gravity of discretion is emphasized to police cadets because officers use it daily, and the decisions they are authorized to make can have an enormous impact on the lives, rights, and liberties of citizens; on the public; on the relationships among the public, the NYPD, and City government; and on themselves.  Police cadets are taught that the decisions they make while exercising discretion must be objective and reasonable, and must be designed to achieve some legitimate police objective.  Decisions cannot be based on personal beliefs or biases, and must be based on objective information and be made within the law and NYPD guidelines.

According to the NYPD Police Student’s Guide (“Student’s Guide”):

Scholars and judges…have pointed out that street-level police officers exercise more—and more irreversible—discretion than does any other peacetime civil servant.  Nobody…is given as much discretion as a police officer in deciding whether to use deadly force against other Americans…When a cop makes a decision to shoot someone…he or she does so in an instant, with little or no opportunity for deliberation and with no chance for anybody else to reverse the course of the bullet.  Instead, the person shot suffers the consequences of the officer’s decision immediately, and the officer has to live forever with the decision to shoot.  Such decisions should be made only as a last resort, and only after careful training and lots of personal reflection to prepare oneself for the instant where one might have to make such a decision.

Students in the Academy learn that with the right of discretion comes a very high degree of accountability, which requires that one be able to explain why a particular course of action was chosen, and how it is legal, ethical, and consistent with the standards of one’s profession.  The primary responsibility of police officers is to protect life, and ultimately, every decision made by a police officer will be judged in terms of whether it was the best reasonably available way to accomplish this purpose.  Academy training underscores that the responsibility to protect life overrides all other police responsibilities, such as the obligation to apprehend offenders and to protect property.

Abuse of Discretion and Departmental Policy
The Student’s Guide discusses potential abuse of discretion, stating, “Police officers can abuse their discretion in ways that are not so clearly wrong or that are not even addressed in criminal law.” 
  Examples of these situations are the firing of warning shots by police officers or the shooting of occupants of motor vehicles.
  The Student’s Guide further indicates, “Because these issues are not addressed in the criminal law, a prosecution of a police officer who fired a warning shot or who fired at the occupants of a moving vehicle would be highly unlikely unless it occurred in circumstances in which a prosecutor could show a jury that the shooting had been criminally reckless or negligent.”
  The Student’s Guide illustrates this point by using the comparison of an officer who fires a warning shot into the air in the middle of Central Park late at night with an officer who does the same in a first floor apartment and strikes a second floor resident.
  It is unlikely that the officer who fired the warning shot in Central Park would be prosecuted, but the officer who shot a second floor resident by firing into a first floor ceiling would almost certainly be prosecuted for recklessly causing an injury that, under the circumstances, was very likely to occur.
  Proper conduct in these situations is enforced by the professional review of police supervisors and commanders.


Because police officers have to make important decisions under the most stressful circumstances and because so many inappropriate decisions are not addressed in criminal law, the NYPD issues policy statements (e.g., General Orders, Interim Orders, Operations Orders, Patrol Guide sections
) to limit decision-making authority and remove some operational discretion from officers on the street, in effect mandating that all officers should handle particular situations in a certain way and holding them accountable for doing so.  The NYPD policy on the use of deadly force is an example of this, because it limits the authority of officers to make decisions in the field.  According to the Student’s Guide, “Department policy governs officers’ operational discretion in ways not addressed in the criminal law (as in warning shots and shots at vehicles), and establishes an elaborate investigation and review procedure to assure that officers abide by the policy.”


Accountability Mechanisms in the NYPD


Supervision is one method of accountability described in the Student’s Guide.  Generally a sergeant is the supervisor who monitors an officer’s use or abuse of discretion on a day-to-day basis.  He or she serves as a trainer and as someone who reviews the work of a police officer.  The sergeant reinforces strengths, helps to correct weaknesses, and informs an officer when he or she acts wrongly.


Discipline is another means of establishing accountability that is explained in the Student’s Guide.  One form of discipline is training, but for the most serious decisions made by officers involving the use of force, the NYPD conducts professional reviews.  In accordance with Penal Law Section 35 on the justification for the use of force, the NYPD focuses only on the circumstances that existed at the instant an officer uses force, whether via a gun, baton, or any other mechanism.
  The Student’s Guide also states:

When you are put into positions requiring quick decisions, you should know something else.  The Department will certainly review your actions but, in doing so, it will not play Monday Morning Quarterback or second guess you on the basis of information that becomes available after you have taken your action.  This Department’s standard for holding officers accountable takes into account only whether officers’ actions were reasonable based on information that was known to officers or that was reasonably available to them at the time they took their actions.

The NYPD is known worldwide for carefully reviewing officers’ actions, especially when they have resulted in death or injury.

B.
Policing Professionally, Impartially, and Legally


Policing Professionally


Police cadets also learn about professional policing during the first trimester of the Knowledge and Fitness Term in the Academy.  The Student’s Guide explains, “The professional police officer is the one who can competently size up and handle any situation that may arise on the street.  The professional police officer respects and works well with subordinates, peers and supervisors, regardless or race, ethnicity, gender, sexual orientation or other differences.”
  Professional policing involves the willingness and ability of the officer to employ a wide range of verbal, nonverbal, tactical, and physical methods to deliver a full range of police services to members of the community.  As maintained by the Student’s Guide, proper exercise of discretion, which is the ability and authority to select the tools to solve a problem on the basis of training and experience, is a major part of professional policing.


Policing Impartially


In the Academy, cadets are taught about policing in New York City, given its tremendous diversity.  As stated in the Student’s Guide:

Police officers work in diverse communities among people who may not share their race, ethnicity, cultural background, or way of looking at the world.  As a result, officers sometimes find their beliefs challenged by people who may or may not be breaking the law.  In this context, hidden biases are likely to surface and sometimes threaten the officer’s ability to professionally use discretion and communicate with the public.  In a jurisdiction as diverse as New York City, such biases and the conduct they may produce can be disastrous.

Cadets learn that as police officers, they will be required to enforce the law impartially without regard to race, class, ethnicity, culture, gender, and sexual orientation.

Bias and police history in the United States are also discussed in the Student’s Guide.  It states, “At the same time, we [police officers] are members of a larger society in which bias and discrimination against certain groups of people are matters of historical and statistical fact.  The changing patterns of prejudice that are part of US history are reflected in major organizations and institutions, including urban and rural police departments across the country.”
  Examples of historical trends of bias in police departments include the segregation of African-American officers, discrimination against women officers, and bias against gay officers.
  The efforts of the NYPD to overcome bias within its ranks have been accompanied by their attempts to treat the public in an evenhanded and bias-free manner.
  In addition, according to the Student’s Guide, “…It is important that we recognize that even open minded and well-intentioned individuals are likely to carry the burden of history on their shoulders, regardless of their education, political orientation, and color of their skin.  Subtle and overt forms of bias and discrimination continue to live in our consciousness, no matter who we are and what our role is in the social system.”


Policing impartially requires police officers to keep from expressing personal views in discriminatory words and actions; doing otherwise jeopardizes life, police relations with the community, and the ability of officers to carry out responsibilities.
  To further the goal of impartial policing, cadets also learn about laws that prohibit discrimination, specifically the 14th Amendment of the US Constitution, which prohibits discriminatory behavior, and Article I, Section 11 of the New York State Constitution, which states that no person shall be denied equal protection of the law.


Policing Legally


The ability and authority of police officers to interact with an individual and, at times, intrude on his or her liberty will depend largely on a police officer’s knowledge of the law and Department regulations, and an understanding of his or her environment and members of the community.
  Cadets learn in the Academy that police officers have an enormous responsibility to enforce the law, to give people orders and instructions that help to maintain order, to serve the community, and to protect the constitutional rights of citizens.  The Student’s Guide instructs cadets to remember that “the goal is to strike a balance between crime prevention and detection, your [a police officer’s] safety, and a citizen’s right to be free from unnecessary government intrusion.”
  Cadets are therefore taught about the levels of suspicion and the legal standards of proof; Constitutional laws and key US Supreme Court cases; the four-tiered analysis that dictates the permissible level of police intrusion; and other relevant laws and issues.

C.
Use of Force


The Department’s position with regard to use of force is that, “[t]he primary duty of all members of the service is to preserve human life…[o]nly that amount of force necessary to overcome resistance will be used to effect an arrest…”
  Thus, cadets are taught that officers are granted a number of options or tools that can be used to gain compliance or to restrain the behavior of others in different situations, and the skilled use of these options requires that officers use no more force than is appropriate for the situation.
  These tools provide officers the flexibility they need to meet their responsibilities to protect life and liberty, while also gaining the cooperation of individuals who may put up varying degrees of resistance.
  The NYPD has developed a method to help officers quickly analyze situations and choose from various force alternatives the approaches that are most appropriate.


Avoiding the Use of Force

In the Academy, cadets learn the responsibility for avoiding the use of force whenever it is possible to do so.  There are legal standards for the use of force and police professional standards reflected in the Department’s policies and rules; these standards are not the same.
  The Student’s Guide indicates:

The legal standards on use of force generally are found in the New York State Penal Law sections on Justification, as well as in federal court interpretations of the Constitution.  These draw the distinction between force that is legally justifiable and force that is criminal.  If you follow the legal standards, therefore, you will not be charged with any crimes; but this does not mean that the Department will approve all legally justifiable uses of force.  This is so because the Department’s standards for use of force are more restrictive than the legal standards, and not all legally justifiable force is acceptable in this agency.

The Penal Law says nothing about using your firearm to defend yourself against a person in an oncoming car, for example, so that doing so would not be likely to result in criminal charges.  The Department, however, prohibits the use of deadly force against the occupants of moving vehicles except in situations in which the vehicle occupants are using deadly force by means other than the vehicle.  In practical terms, this usually means that the NYPD officers cannot shoot at moving cars unless they are under fire from the occupants of such cars.  Violating this policy – by shooting at an oncoming car when its occupants are using no other force – may involve no crime on the part of the officer involved, but is very likely to result in disciplinary action.

The legal standard for use of force focuses on the circumstances that exist at the instant that officers use force.
  However, in determining whether a use of force was within NYPD policy, the Department will look not only at the circumstances at the instant force was used, but also at factors that helped to create these circumstances.
  In such cases, the tactics used by officers will come under careful review by the Department.


Cadets learn that even though a shooting or other use of force may be legally justifiable, it is likely to result in Departmental discipline if it occurred because an officer unnecessarily put himself or herself in harm’s way by using poor tactics or by violating other Department procedures.  According to the Student’s Guide, “Because the Department takes its responsibility to protect life so seriously, officers who have to hurt or kill people in order to get themselves out of danger – that they should have avoided by using proper tactics – are very likely to be disciplined.”
  It is taught in the Academy that citizens expect that police officers will act with restraint and concern, and that police officers will do whatever is possible to avoid having to resort to the use of force.
  The Student’s Guide further states, “But, regardless of whether it is legally justifiable, the use of force in situations in which officers have engaged in unnecessary confrontations or otherwise used bad tactics alienates the people who most need us and damages our relationship with the whole community.”


The Purpose of Police Force

As stated in the Student’s Guide, “…The police are permitted to use force to stop people from engaging in activities that are illegal and/or dangerous to themselves or others; or that threaten public order; or to take people into custody to answer for criminal behavior.”
  Police cadets are taught that officers cannot arbitrarily select from the force options available to them; the amount of force an officer is permitted to use must be carefully matched to the nature of the situation an officer is confronting and the danger it presents.
  In addition, the Student’s Guide explains, “The police are not authorized to use force to punish people, or to teach them lessons: when police officers do this, they engage in criminal brutality.”
  Officers may use force only to take control of people who cannot otherwise be controlled, and when police use force against people who can be controlled in other ways, they act wrongly.

The Escalating Scale of Force

The NYPD has developed an escalating scale of force to assure that officers’ actions always pass the Fourth Amendment test to determine whether the force used was reasonable and necessary to seize, or bring under police control, the person against whom it was used.
  This scale of escalating force is taught in both the Academy
 and during in-service training.
  Within the scale, for each provocation or condition there is a corresponding appropriate force response:

	Provocation or Condition
	Appropriate Force Response

	Imminent threat of death or serious physical injury
	Deadly force: usually the firearm.

	Threatened or potential lethal assault
	Drawn and/or displayed firearm.

	Physical assault likely to cause physical injury
	Impact techniques: batons, fists, and feet.

	Threatened or potential physical assault likely to cause physical injury
	Pepper Spray.

	Minor physical resistance: grappling, going limp, pulling or pushing away, etc.
	Compliance techniques: wrestling holds and grips designed to physically overpower subjects and/or to inflict physical pain that ends when the technique is stopped and that cause no lasting injury.

	Verbal resistance: failure to comply with directions, etc.
	Firm grips on arms, shoulders, etc., that cause no pain, but that are meant to guide people (e.g., away from a fight; toward a police car).

	Refusal to comply with requests or attempts at persuasion
	Command voice: Firmly given directions (e.g., “I asked for your license, registration, and proof of insurance, Sir.  Now I am telling you that if you don’t give them to me, I will have to arrest you.”).

	Minor violations or disorderly conditions involving no apparent threats to officers or others
	Verbal persuasion: Requests for compliance (e.g., “May I see your license, registration, and proof of insurance, Sir?”).

	Orderly public places
	Professional presence: The officer on post deters crime and disorder; the Highway Unit deters speeding.



D.
Firearms


The NYPD policy on the use of firearms is based on the principle that the primary duty of all members of the service is to preserve human life.  There are, however, situations in which members of the service will find it necessary to use physical force or deadly physical force to defend themselves or other persons, and the most serious act a police officer can engage in is the use of deadly force.
  The deadly force policy of the NYPD is more restrictive than the New York State Penal Law in defining situations where the use of deadly force by police officers is justifiable.
  The NYPD contends that, the Penal: (i) law is vague and does not give adequate guidance for the life and death decisions that police officers may confront over the course of their careers;
 and (ii) applies with equal force to police officers throughout New York State that protect various jurisdictions, ranging from rural farming towns to large metropolitan areas.
  The major purpose of the NYPD’s firearms policy, therefore, is to relieve officers of the responsibility of having to decide what to do next in situations that may legally authorize the use of deadly force, and to help officers make the right decisions by placing reasonable limits on their discretion in the use of their weapons.

The Department approves of the use of deadly physical force “ONLY as a last resort.”
  As such, firearms are “only to be used as a last resort, and then only to protect life.”
  In this regard, the guidelines set forth for the use of firearms prohibit police officers from:

· Using physical deadly force against another person unless they have probable cause to believe they must protect themselves or another person present from imminent death or serious physical injury; 

· Discharging their weapons when doing so will unnecessarily endanger innocent persons; 

· Discharging their firearms in defense of property; 

· Discharging their firearms to subdue a fleeing felon who presents no threat of imminent death or serious physical injury to themselves or another person; 

· Firing warning shots; 

· Discharging their firearms to summon assistance except in emergency situations when someone’s personal safety is endangered and unless no other reasonable means is available; 

· Discharging their firearms at or from a moving vehicle unless deadly physical force is being used against the police officer or another person present, by means other than a moving vehicle; 

· Discharging their firearms at a dog or other animal except to protect themselves or another person from physical injury and there is no other reasonable means to eliminate the threat; 

· Cocking a firearm under any circumstances.  Firearms must be fired double action at all times.

Police cadets are also instructed in the Student’s Guide that where feasible and consistent with personal safety, some warning, such as a verbal warning, must be given before shooting at another person.
  The standard NYPD challenge in armed confrontations is “Police!  Don’t Move!”
  Cadets learn that the best way to make certain they have the opportunity to safely identify themselves as officers and warn suspects before having to shoot is to be behind cover before confronting anyone.
  According to the Police Student’s Guide:

If you [a police officer] confront armed people while you are in an exposed position, you may have left yourself no real option but to shoot immediately should they react to your “Police!  Don’t Move!” challenge by instinctively turning on you with firearm in hand.  If, on the other hand, you have made yourself a very small target by finding cover, you will have given yourself the protection you need to allow them a second or two to recover from their surprise, and to obey your directives.  These few seconds are critical; because you will have no way to know in advance whether the people in your gun sights are off-duty or plainclothes police officers, other law enforcement officers, or simply licensed gun holders, these few seconds may mean the difference between life and death for an innocent person or a fellow officer.

In addition to limiting the circumstances of the use of firearms, the Patrol Guide requires that all uniformed members fit for duty must demonstrate and maintain minimum proficiency in the use of firearms.
  To develop and maintain officers’ firearm skills, the FTS offers a wide range of courses including basic firearms training, qualification courses, tactics, hostage negotiator training, less lethal devices training, and undercover training.
  Because firearms proficiency is a condition of employment, a uniformed officer who cannot demonstrate proficiency by achieving the Department’s standard passing firearms qualification score within a set time period is subject to removal following an administrative hearing.

IV.
CONFLICT BETWEEN POLICE AND COMMUNITY

The NYPD makes laudable efforts to train its officers to successfully navigate the many difficulties of the job and to work effectively with members of the communities they serve.  Nevertheless, the tragic nature of the most serious confrontations between the police and civilians can create difficult-to-dispel communal atmospheres of hostility and mistrust.  A series of high-profile incidents, some discussed in greater detail below, loom prominently in the public imagination.  To this day, they contribute to a complicated, sometimes frictional relationship between law enforcement and civilian members of some of New York City’s communities.


Abner Louima, a security guard at East Brooklyn’s Spring Creek water and sewage treatment plant, involved himself in an early-morning brawl outside Brooklyn’s Club Rendez-Vous, allegedly in an attempt to separate two fighting women.
  Police from Brooklyn’s 70th Precinct arrested Louima and, en route to the precinct station house, twice stopped to severely beat their captive. At the station house, Louima was strip-searched and sodomized with a broken broom’s wooden handle, abuse that tore a hole in his lower intestine and bruised his bladder.
  The police officers involved in the incident, including Officers Charles Schwarz, Thomas Wiese, Justin Volpe, Thomas Bruder, and Eric Turetsky, were accused of engaging in a convoluted cover-up attempt that would be untangled under intense media scrutiny.  On December 13, 1999, Volpe was sentenced to 30 years in prison, a $525 fine and restitution in the amount of $277,495.
  In 2002, after a long series of court appearances, Charles Schwarz pled guilty to a perjury charge, and was sentenced to 5 years in prison.
  Thomas Bruder, Michael Bellomo and Thomas Wiese ultimately avoided convictions.  After extensive trials and painful revelation of abuses, Louima eventually received a $5.8 million settlement (post-legal fees) from the City of New York and has become involved with philanthropic efforts while residing in Florida.

The 1999 shooting of Guinean native Amadou Diallo shocked New Yorkers and launched a series of investigations discussed in the following section of this briefing.  The unarmed Diallo was shot 19 times by members of the NYPD’s Street Crimes Unit (“SCU”) – a squad “known as the commandos of the New York Police Department… [composed of] nearly 400 officers who are dispatched into menacing neighborhoods each night to chase down rapists, muggers and dangerous fugitives, and above all, to get illegal guns off the streets.”
  The New York Times reported that the SCU “make[s] up less than 2 percent of the police force, but they seize 40 percent of all illegal guns confiscated in the city. They proudly proclaim, ‘We own the night,’ and they quote Ernest Hemingway to express their devotion to hunting down armed criminals.”
  The article continued, 

“[In 1997], Police Commissioner Howard Safir became so impressed by the unit's performance, he mused that he would like to bottle its enthusiasm and force other officers to drink it. Over the objections of the squad's commanders, he nearly tripled its size, from 138 officers to its current staff level of 380.

But the expansion, and the unit's singularly gung-ho approach, have also contributed to the perception -- particularly in minority neighborhoods -- that the Police Department's aggressive tactics pose a threat to the safety and civil liberties of the people it is supposed to protect.”

In March 2000, Patrick Dorismond, a 26 year-old Haitian-American, was killed in midtown Manhattan by members of an anti-drug NYPD unit patrolling as part of the City’s “Operation Condor.”
  Undercover detective Anthony Vasquez approached Mr. Dorismond in a feigned attempt to purchase marijuana; Dorismond, unarmed, rebuffed the officer’s advance in a reportedly hostile manner.  In the confusion that followed, Dorismond was shot and killed.  Mayor Giuliani faced significant criticism for the continued fatal incidences related to undercover operations, for refusing to visit Dorismond’s family, and for authorizing the release of Dorismond’s sealed juvenile arrest record.  Condemning as unjustified entrapment undercover operations like “Condor,” the Village Voice wrote,

“Although Howard Safir's undercover Operation Condor—which ended Dorismond's life—was started on January 17, this kind of proactive policing, as it's known in law enforcement parlance, has been with us for a long time throughout the country. 

Instead of focusing all law enforcement resources on solving crimes, the thinking goes, why not get plainclothes cops—like those dressed as derelicts who accosted Dorismond—to create crimes? That is, to entice people into breaking the law and then bust them.”
 
Ousmane Zongo, an immigrant from Burkina Faso, was killed by police officer Brian Conroy at a West Chelsea storage facility where Zongo worked.  A press account reported, “The officer alleged to a supervisor that Zongo, who repaired African art in one of the storage spaces, lunged for his gun. Conroy shot him four times.”
  Of these four shots, Zongo received two shots in the back.
  After an initial mistrial, Conroy, who was the first NYPD officer to stand trial for a civilian shooting since the February 2000 acquittal of four cops in the Amadou Diallo case, was ultimately convicted of criminally negligent homicide.

NYPD Officer Richard Neri killed 19 year-old Timothy Stansbury, Jr. as Stansbury was en route to a party via a short-cut route across the roof of his building, a Bedford-Stuyvesant public housing project.
  According to the Gotham Gazette, “Neri and other officers were patrolling the rooftop of the building, reportedly trying to open the door to go downstairs at the same time Stansbury and his friends were trying to use the same door to reach the roof.”
  The shooting came on the heels of the institution in Stansbury’s Crown Heights neighborhood of Operation Impact, 

“a police effort involving bulked-up patrols in high-crime neighborhoods, in some cases, areas as small as a subway station or housing project. The police effort reduced total felony crimes in the targeted areas by 33 percent, from 11,033 to 7,421.Those numbers probably contributed to an FBI rating announced in December that put New York City among the safest cities with a population of 100,000 or more. City officials proudly trumpeted the success of Operation Impact when announcing last month that the program would be expanded. Operation Impact II will involve more police officers and stretch across more police precincts.”

V.
PAST RECOMMENDATIONS TO IMPROVE NYPD TRAINING

In light of these aforementioned and other tragic incidents, the City Council and various task forces, commissions, and panels have produced a steady stream of recommendations and proposals designed to address, among other things, perceived deficiencies in the NYPD’s training program.  Moreover, in the past, the Council’s Public Safety Committee has held numerous hearings on topics of police/community relations, creating greater accountability within the NYPD, and many other relevant topics.  While neither the Public Safety Committee nor the Civil Rights Committee intends to retrace established steps, a brief consideration of previous work may better inform our present conversation.  It is the Committees’ hope that it will also allow the Council as a whole to use these hearings to build on the valuable work that has already been done in this area.  At a November 30, 2006 press conference, Commissioner Kelly announced the formation of a committee to review procedures governing undercover operations throughout New York City; furthermore, the NYPD has commissioned an independent review of its firearms training procedures, the results of which the Committees eagerly anticipate.

A.
Task Force on New York City Police/Community Relations Report


Following the 1997 Louima incident, Mayor Giuliani convened a thirty-three member Task Force on New York City Police/Community Relations (the “Task Force”) composed of elected officials, religious leaders, civil rights advocates, police experts, and others.  In 1998, after a series of private meetings and public hearings, the Task Force issued a “Report to the Mayor.”  While the Task Force made a number of Academy Training-related recommendations in its report, including enhanced cultural diversity, in-service, and field training, the Report to the Mayor has little to say about undercover units, specialized task forces and squads, or firearms protocols.  The Report to the Mayor does recommend the implementation of a pilot “Community Affairs Response Team” (“CART”), a “team of select, specially trained police officers and community members”
 which, in the event of an emergency or other extraordinary event, could “de-escalate the risk of community unrest or existing community unrest.”
  The Task Force suggested the development and facilitation of “an Academy-based training program for the Commanding Officer and all uniformed supervisors and CART members assigned to the precinct.”


B.
Deflecting Blame


The specter of such a unit – and many other aspects of the Report to the Mayor – elicited strenuous objections from Task Force members Michael Meyers, Margaret Fung, and Norman Siegel, who shortly thereafter issued “Deflecting Blame: The Dissenting Report of Mayor Rudolph W. Giuliani’s Task Force on Police/Community Relations” (“Deflecting Blame”).  Strongly criticizing Mayor Giuliani’s handling of the Louima incident and questioning his commitment to real law enforcement reform, Deflecting Blame also took to task the majority of the Task Force for not going far enough in recommending NYPD accountability or recognizing a connection between police brutality and corruption.
  Regarding CARTs, Deflecting Blame protested that such a unit would “raise serious and substantial civil liberties concerns,” as “during periods of ‘community unrest and larger scale incidents of civil disorder,’ these community members would provide the NYPD’s Disorder Control Staff with information about the situation.  We were only successful at eliminating that section of the proposal which would have engaged these community members in ‘identifying eyewitnesses/protesters, gathering information and forwarding information to the police commander on the scene.’”
  Meyers, Fung, and Siegel wrote, “We are still alarmed by the potential civil liberties violations of CART intelligence gathering activities.”
  The United States Commission on Civil Rights’ August 2000 report “Police Practices and Civil Rights in New York City” contains an appendix indicating the status of Report to the Mayor recommendations (as reported by the NYPD); recommendations both to implement “a pilot Community Affairs Response Team (CART)” and to “develop and implement a CART pilot in a precinct subject to community unrest” are listed as “Partially Implemented.”
  Committee staff is unable to determine the meaning of “Partially Implemented” and looks forward to learning in-hearing about CART team status.


Deflecting Blame accused the NYPD Training Academy of a number of deficiencies, including a faculty unrepresentative of the diversity of New York City and a curriculum contained in the Police Academy Training Manual, that “reinforces negative stereotypes.”
  Extensive quotations from the Training Manual’s Cultural Diversity for Law Enforcement Personnel chapter suggested that the manual’s authors exhibited a fundamental misunderstanding of appropriate cultural characterizations.  Deflecting Blame further recommended that academy training be increased from six months to one year, the costs of which would, the report suggested, be offset by “better prepared officers, less costly lawsuits, and improved police-community relations.”
  Such action has not been taken.  

Regarding firearms training, Meyers, Fung, and Siegel recommended the purchase of “at least a dozen Firearms Training Systems (FATS)” in order to provide “comprehensive and up-to-date technology” directly relevant to New York City police officers.
  Committee staff is unable to determine if the NYPD considered or implemented this proposal and looks forward to discussing the issue at the hearing.

C.
Beyond Community Relations: Addressing Police Brutality Directly

In response to the Louima incident and the Mayor’s special Task Force report, the Staff to the New York City Council Committee on Public Safety issued a report of its own on November 1998 (“Staff Report”).
  The purpose of the staff report was to focus on specific measures that the Department could take to detect and reduce the incidence of officer misconduct.  The Staff Report’s Executive Summary notes, “The [Mayor’s] Task Force, however, did not address certain issues central to the debate:  Is police abuse and brutality widespread?  Is the NYPD doing enough to prevent it?  What specific measures can the Department take to reduce officer misconduct? On these questions, the report was virtually silent.  Significantly, the Task Force contained very little discussion about internal NYPD procedures and almost no consideration of recommendations to alter them.”

The Staff Report was based on the testimony presented at several hearings conducted by the Committee on Public Safety during 1997 and 1998, on an analysis of the Report to the Mayor, the report Deflecting Blame issued by dissenting group of Task Force members, and other publicly available information.
  The Staff Report’s conclusion suggested that the problem of police misconduct is not solely due to tension or poor communication between members of the police force and the communities they serve; in fact, it suggests that certain inadequate policies and procedures within the NYPD are also to blame.  

D.
Blueprint for Reform


The shooting death of Amadou Diallo prompted Council Speaker Peter F. Vallone’s May 12, 1999 “The NYPD: Blueprint for Reform” (“The Blueprint”).  In order to improve firearms training, The Blueprint proposed “a new, larger capacity indoor firing range with multidirectional targets.”
  A year and a half later, Council investigators appeared satisfied by, or at least uncritical of, the NYPD’s response to The Blueprint: a planned Tactical Village featuring “four three-story tenements with street-level shops, stoops and alleyways” in which “training will be designed to mimic real-life police situations.”
  The Committees are interested to learn today’s status of the Tactical Village.


Recommendations in The Blueprint regarding specialized units are couched in less direct terms.  The report’s Executive Summary suggests “[re-emphasizing] precinct-based policing over specialized units by adding patrol strength to precincts throughout the City.  This will improve the relationship between police and the communities they serve.”
  The report goes on to expand upon this issue: 

“Over the last few years, the NYPD has expanded specialized units relative to precinct patrol strength and headcount, as was highlighted in the Council’s report, Overview of New York Police Department Staffing. While crime is down, the state of police/community relations is fragile at best, and the NYPD needs to be as proactive in improving this relationship as it has been in reducing crime.

The Council calls on the NYPD to add patrol strength to precincts throughout the City. The Police Commissioner has stated that the recent class of Police Academy graduates will be used to augment precinct staffing. The Council is pleased with this commitment, especially because precinct staffing levels have decreased in recent years. However, the Council calls on the NYPD to continually replenish precinct staffing when it decreases due to attrition and promotion. Furthermore, the Council would like to see the NYPD commit to keeping officers and supervisors in precincts for extended periods of time and rotating officers between assignments in specialized units and precincts.”

In the December 2000 update to “The Blueprint,” it is noted that,

“Throughout his tenure, Commissioner Safir remained committed to staffing specialized units and civilianization lagged.  Commissioner Kerik recently announced the transfer of approximately 300 officers from quality-of-life enforcement to precinct-based street patrols and detective.  According to a report update released in August 2000 by the Council Finance Division, even thought then-Commissioner Safir touted at a Fiscal 2000 Executive Budget hearing that the hiring of 3,000 new officers will help the NYPD ‘achieve the highest average precinct staffing levels experienced in the past quarter-century,’ only 361 officers were added to total precinct headcounts.  Even with the addition of 361 officers to the precinct headcount during Fiscal 2000, the total was still 3.85 percent less than it was on April 5, 1997 (i.e. 16,940 officers on June 11, 2000 versus 17, 619 on April 5, 1997).  AS a percentage of total uniform headcount, roughly 47 percent were deployed in the precincts on April 5, 1997.  In contrast, even with an increase of 3,196 in total headcount from April 1999 to June 2000, only 42 percent of the total uniform headcount was devoted to precinct staffing.  Statistically, staffing levels at precincts have fallen, not increased, during this period.”

The Committees are interested to learn the continued direction of this trend.

E.
U.S. Commission on Civil Rights, Police Practices and Civil Rights in New York City Report

On May 26, 1999, the U.S. Commission on Civil Rights conducted a public hearing in New York City to examine police practices and their impact on civil rights in the community at large.
  As a result of the highly publicized tragedies in New York involving Abner Louima and Amadou Diallo,
 the Commission had a strong interest in studying the police practices used by the city and the methods by which they balanced crime fighting with civil liberties.
  The witnesses who appeared included the mayor, the police commissioner, the chair of the Civilian Complaint Review Board, other public officials, religious leaders, representatives of civic and civil rights advocacy groups, NYPD officers, and individuals describing personal encounters with the NYPD.
   

Following the hearing, the Commission examined written evidence in more than 32,000 pages of subpoenaed documents, and statistical charts and graphs reflecting information contained in more than 100,000 individual records regarding “stop and frisk” encounters by NYPD officials.
  As a result of its research, the Commission made several findings of fact and recommendations concerning police practices in New York City; the recommendations listed below pertain to the type of instruction the NYPD provides to its recruits.  

FINDING 2.6: The NYPD requires that new cadets have at least 60 college credits with at least a 2.0 grade point average. Although laudable, a more stringent requirement should be instituted to professionalize the police force. A professional police force would develop officers who possess sound judgment, good reasoning abilities, knowledge of law, and the maturity to deal effectively with the people they serve. Further, Civilian Complaint Review Board data indicate that officers with less than an associate degree are more likely to have substantiated complaints of misconduct against them.
 

FINDING 2.7:  The NYPD Cadet Corps and Explorers programs have positively affected minority recruitment into the force.
 
Recommendation 2.2:  The NYPD should encourage all new police recruits to have a college degree. Or, new recruits who do not possess a college degree should be given paid leave or time off until they earn a baccalaureate degree. The NYPD should also build closer ties with local colleges and universities to recruit cadets, provide career guidance, and utilize faculty in its training programs. Additionally, it should expand the Cadet Corps and Explorers programs.
 

Finding 2.10: Training is an essential element in developing good police officers. Cadets may not receive enough training time and experience, especially diversity training. The NYPD uses training materials with offensive and prejudicial racial, ethnic, religious, sexual, and gender stereotypes. Such materials exacerbate racial and ethnic tensions by oversimplifying and generalizing facts about the communities that are served. Additionally, sexual harassment training is inadequate.
 
Finding 2.11: The quality of instructors conducting diversity and sexual harassment training and the number of instructors of color need improvement. Poor instruction leads to harmful misunderstandings among trainees. Further, trainees do not take such training seriously.
 
Recommendation 2.5: The NYPD should change its diversity training and sexual harassment programs, including enhancing such training at the borough and precinct levels. It should include members of the local communities in developing courses. More training time must be devoted to diversity training. Negative stereotypes embedded within training materials should be eliminated. Materials should explore the meaning of racism, sexism, bias, oppression, stereotyping, peer pressure, and related concepts. The mandates required under the settlement agreement with the United States should be implemented to address the inadequate sexual harassment training. Trainees should be tested on the material.
 
Finding 3.3: Testimony put forth at the New York hearing suggested that the NYPD training academy needs to be reformed. This is of particular concern because of the Police Academy’s pivotal role in molding future officers’ values, behaviors, and police practices.

Recommendation 3.3: We recommend the creation of a temporary independent commission, which will undertake a thorough investigation, and examination of the practices and training materials that are currently used by the academy.
 
The Committees intend to explore the status of these recommendations with the NYPD during the hearing.

F.
Neighborhood-Police Partnerships: A Proposal for New York City

The Faith-Based Coalition for Neighborhood-Police Partnerships and the New York City Religious Coalition Against Police Brutality (“Coalitions”) comprise a diverse group of clergy, religious leaders and community activists.  In 2002, Coalition members were concerned about the critical state of neighborhood-police relations and collectively came up with a proposal for reform designed to provide solutions for policing concerns in New York City.  They published this proposal in a document entitled “Neighborhood-Police Partnerships: A Proposal for New York City” (the “Proposal”).


The Proposal made various recommendations on how to address many issues such as improving neighborhood police relations, increasing police accountability, building a diverse workforce, eliminating racial profiling, and improving work conditions for the NYPD officers.  The following recommendations were made to improve training for police personnel.

RecommendatioN: Hire a consultant to evaluate police training.
  Citing the U.S. Commission on Civil Rights Report and other reports claiming that the NYPD required a total revamping of police training, the Coalition encouraged the Bloomberg administration to hire independent consultants to revamp all aspects of NYPD training including, but not limited to, use-of-force, cultural sensitivity, language and supervisory management.

RECOMMENDATION: Expand “in-service” training.
  Citing the findings made by the New York City Council that in-service training provided to NYPD officers was insufficient
 the Coalition called upon the Bloomberg administration to complete their independent evaluation of the NYPD as suggested but recommended that a determination should also be made about the frequency and content of in-service training.
 

RECOMMENDATION: Adopt training curriculum that encourages police academy recruits to interact with the community.
  The Coalition pointed out that there was no mechanism during cultural diversity training by which trainees could interact directly with the diverse communities they would serve.  The Coalition noted that there a Minneapolis Police Department requirement which mandates that every recruit spend three days of volunteer time with a nonprofit organization that serves diverse segments of the community and recommended that the NYPD strive for this type of community involvement at all levels of training.

VI.
ISSUES AND CONCERNS

The collaborative efforts of the New York City Council, representatives of civic and civil rights advocacy groups, New York City Police officers, and citizens of the City of New York have, over the years, led to a myriad of recommendations for improvement in NYPD training practices and procedures.  At today’s hearing, Committee members look forward to learning  how the NYPD has addressed the various issues raised as a result of past incidents involving undercover police officers and specialized units.

The Committees expect to hear specific and detailed testimony from the NYPD on what Council, Commission, and Task Force recommendations have been implemented, and learn the scope, strategy, timeframe, cost, and impact of implementation.  In addition, the Committees anticipate hearing testimony from the NYPD on what aspects of training and deployment need improvement, and about the methods by which the NYPD approaches its undercover operations.  Such information may help the Council and the NYPD to accomplish their shared goal of an end to incidents resulting in the tragic and needless loss of life.  
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