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On November 21, 2006, the Committee on Education, chaired by Council Member Robert Jackson, will hold an oversight hearing on non-competitive contracting by the New York City Department of Education (“DOE”).  Chancellor Joel Klein, New York City Comptroller William Thompson, Public Advocate Betsy Gotbaum, representatives from unions and advocates have been invited to testify.

Background

The DOE is the single largest purchaser of goods and services among City agencies.
  During the current fiscal year, the DOE plans to spend approximately $4.470 billion (out of a total budget of approximately $15 billion) on contracts for goods and services.
  During the past five years, the DOE’s contract budget, which is a subset of the DOE’s budget for Other Than Personnel Services, has more than doubled, climbing from $1.280 billion in fiscal year 2002 to $2.637 billion this fiscal year.  In addition, payments for non-competitive contracts (contracts that are not publicly bid) have increased significantly since the Mayor took control of the City’s schools in 2002.  According to news reports, the New York City Comptroller’s Office has indicated that the total value of no-bid contracts grew from $12 million in 2002 to between $37 and $56 million in 2003, 2004 and 2005.
  In fact, the figures in later years may be much higher.  For example, according to information obtained from the DOE by former Council Member Eva Moskowitz in 2004, during fiscal year 2004, the DOE held more than 1,300 contracts valued at approximately $1.36 billion that were not competitively bid.

Alvarez and Marsal Contract

In June of 2006, the DOE entered into one such non-competitive contract for the sum of approximately $15.7 million dollars (to be paid for exclusively with City tax levy) with Alvarez and Marsal Public Sector Services, LLC “to furnish financial and restructuring advisory services to support the [Board of Education] in its system-wide reform efforts.”
  The A&M contract calls for A&M consultants to perform several tasks during their term of service, including, but not limited to, creating a system through which principals of empowerment schools can purchase goods and services from DOE’s central offices or from private vendors, overhauling the DOE’s financial operations and assuming day-to-day management of such operations, and restructuring DOE’s food, facilities and transportation divisions to implement cost saving initiatives.
  According to the DOE, A&M’s restructuring efforts will produce approximately $200 million in savings for the DOE that may then be diverted to schools and used to support the DOE’s reform agenda.  For their services, the A&M consultants are being paid hourly salaries ranging from $275 to $450 per hour plus an additional 11% of the total invoiced amount (which comes to approximately $1.5 million) for expenses.

The DOE’s grounds for hiring A&M without first soliciting proposals from other contractors are memorialized in a memorandum from the Office of the Chancellor to the DOE’s Committee on Contracts requesting approval to enter into the contract with A&M.
  First, the DOE maintained that A&M’s work is “critical to the overall reform efforts of the Department of Education and is extremely time-sensitive.”
  Second, the DOE argued that A&M is unique in its capacity to deliver the desired services.
  Citing A&M’s prior work for the St. Louis Public School System and New Orleans Public Schools, the DOE has emphasized that A&M is “the only firm to have done this type of restructuring work with public school systems.”
  The DOE also argued that A&M’s prior work experience at the DOE gave “their team deep and broad knowledge of the DOE,” making them uniquely qualified for the restructuring work called for in the contract.  

In meetings between Committee staff and representatives from the DOE, the DOE conveyed similar reasons as those stated above for awarding a contract to A&M without competitive bidding.  With regard to A&M’s prior experience at the DOE, the DOE informed Committee staff that A&M had worked for the DOE on a pro bono basis in 2005 and had been hired as a consultant by the Fund for Public Schools (“the Fund”) in January 2006.  The Fund describes itself as a “nonprofit 501(c)(3) organization affiliated with the Office of Strategic Partnerships within the New York City Department of Education (DOE)” that “enables the DOE to secure strategic financial and in-kind contributions to support New York City’s public schools.”
  When asked by the Committee staff to provide the Committee with any analysis undertaken by the DOE in awarding this consultancy to A&M, DOE representatives stated that any such analysis was undertaken by the Fund and that any such documents are under the Fund’s control.  DOE representatives also stated that there was no formal agreement or contract between the DOE and A&M for the consultancy, and that any agreement that was entered into was entered into by the Fund and A&M.  Note, however, that in the A&M contract entered into by the DOE in June of 2006, there are two references to contracts between the DOE, the Fund and A&M, one dated March 7, 2005, and the other dated January 23, 2006.

Concerning A&M’s prior work experience in St. Louis and New Orleans, though A&M’s work in those cities
 was met with some praise, it was not without significant criticism, particularly with regard to its methods for achieving budget cuts.  In both cities, A&M achieved some budget cuts through eliminating positions within the school system.  In St. Louis, A&M closed 21 schools, mostly in minority neighborhoods, laid off 45 administrators and cut more than 2,000 jobs within the system.
  In New Orleans, A&M officially eliminated 288 positions and, prior to Hurricane Katrina, predicted a second round of lay offs where as many as 1,000 employees would lose their jobs.

Another strategy utilized in St. Louis to achieve budget cuts was through hiring private consultants for maintenance and food service duties.  Newspaper reports stated that 116 maintenance workers lost their jobs, although Sohexco, Inc., the private firm hired for maintenance, was required to consider former maintenance workers as they filled position.
  It is unclear how many maintenance and food workers were rehired through the private companies.

In both cities, A&M was criticized for charging high fees and many teachers and other rank and file employees found the A&M staff to be “coldhearted”, “arrogant” and “insensitive.”

The A&M contract is just one example of a contract recently let by the DOE through a non-competitive process.  Each month, the DOE’s Committee on Contracts (“COC”) meets to consider requests to let contracts without engaging in a bidding process, and most such requests are granted.  For example, from January to October of 2006, the COC has reviewed 53 requests to enter into no-bid contracts and has denied only one.

DOE’s Procurement Policies and Procedures

Pursuant to §2590-h of the State Education Law (governing the Chancellor’s powers and duties), the Chancellor is given the authority to “[d]evelop a procurement policy for the city school district of the city of New York and the districts and public schools therein.”  Such policy must include: “(a) standards for quality, function and utility of all material goods, supplies and services purchased by the chancellor, superintendents, or schools” and “(b) regulations for the purchase of material goods, supplies and services by the chancellor, the superintendents, and the schools, including clearly articulated procedures which require a clear statement of product specifications, requirements of work to be performed, a documentable process of soliciting bids, proposals, or other offers, and a balanced and fair method, established in advance of receipt of offers, for evaluating offers and awarding contracts,” among other requirements.  
The DOE has established a set of internal policies and procedures for awarding non-competitively bid contracts.  The guidelines state that “[p]rior approval is required for procurement made without a competitive process,” and that exceptions should be approved only “if it is in the best interests of DOE and only in the absence of feasible alternatives (e.g., an emergency situation exists, or the product or service is unique.)”
  The policy sets monetary thresholds for purchases, each requiring a particular source of approval.
  The Executive Director of the Division of Contracts and Purchasing (“DCP”) must approve sole source commodity purchases awarded on a non-competitive basis ranging from $15,000 to $100,000 and technology and professional services purchases awarded on a non-competitive basis ranging from $5,000 to $100,000.
  The Committee on Contracts must approve all non-competitive contracts valued over $100,000.
  The COC is an internal group of DOE employees chaired by the Executive Director of DCP with representatives from the Office of Legal Services, Office of Auditor General, the Divisions of Instructional Support, Youth Services, Teaching and Learning, and School Programs and Support Services.
  

A request for approval for a non-competitively bid contract must include several items, depending on the value of the contract.  For contracts less than $5,000 in value, the request must include:

· A description of the goods or services sought;

· A cost breakdown of the services and the basis for the pricing;

· A statement explaining the basis for consideration as an exception to the competitive bidding process; and

· Pertinent information concerning other potential vendors contacted.

For contracts between $5,000 and $100,000, the request must include:

· A cover letter signed and submitted by the Regional Superintendent or Regional Operations Center Director containing:

1. A description of the requested services;

2. An explanation of the basis or justification for considering an exception, including documentation of efforts made to find other sources;

3. Specific reasons for selecting the proposed vendor;

4. Verification of availability of funding and specific account code information for the duration of the services rendered;

5. The time period or duration of services rendered;

6. The value to be gained from services; and

7. Evidence that the costs are fair and reasonable.

· References and evaluation of the programs offered by the proposed vendor where appropriate.

Finally, for contracts over $100,000 annually, the request must include the same information as is required for contracts between $5,000 and $100,000, however, prior to seeking approval by the COC, the requester must send an explanation for the request to the appropriate Deputy Chancellors.
  In addition, contracts valued over $100,000 require the execution of a formal contract, and there must be public notification of the award posted in the City Record and on the DOE website.

City Procurement Rules Related to Non-Competitive Contracts

The City’s Procurement Policy Board (“PPB”)
 also has an established body of rules and regulations (“PPB Rules”) related to purchasing.  This briefing paper will focus on rules governing negotiated acquisitions and sole source contracts (described below), since these types of contracts most closely resemble the types of non-competitive contracts that will be discussed at today’s hearing.  It should be noted in this regard that, in conversations between Committee Staff and representatives from the DOE, DOE representatives indicated that their internal policies and procedures for non-competitive services contracts such as the A&M contract are very similar to PPB Rules for negotiated acquisitions.  There are important distinctions between the DOE’s policies and procedures and the PPB Rules, however.  Under the PPB Rules, there must be a public hearing before awarding any contract (including those that are not competitively bid) exceeding $100,000 in value.
  In addition, the PPB Rules require that all contracts (again, including those that are not competitively bid) be registered with the New York City Comptroller.
  Finally, an agency must first receive approval from the City’s Chief Contracting Officer (described below) before it can use the negotiated acquisition method of contracting.  Other important aspects of the PPB Rules with regard to negotiated acquisitions and sole source contracts are highlighted below.

Negotiated Acquisitions


The PPB rules define “negotiated acquisition” as “[a] method of source selection under which procurements can be made through negotiation due to circumstances and subject to conditions, as specified in these Rules, in which it is not practicable and/or advantageous to the City to make the procurement through competitive sealed bidding or competitive sealed proposals.”
  Before an agency may solicit vendors for a negotiated acquisition, it must first obtain approval from the City’s Chief Procurement Officer (“CCPO”) to use the negotiated acquisition method for a particular procurement or for a particular type of procurement.
  In addition, the Agency Chief Contracting Officer (“ACCO”)
 must make a determination that at least one of the following conditions exist:

· There is a time-sensitive situation where a vendor must be retained quickly because:

· An agency needs to respond to a court order, stipulation or consent decree;

· Funds available from a source outside the City will be lost to the City;

· An existing vendor has been terminated, has defaulted, has withdrawn from, or has repudiated a contract, or has become otherwise unavailable, or an agency has decided not to renew or extend an existing contract in the best interest of the City and the agency requires a substitute or successor vendor; or

· A compelling need for goods, services, construction, and/or construction-related services exists that cannot be timely met through competitive sealed bidding or competitive sealed proposals;

· There is a limited number of vendors available and able to perform the work;

· There is a compelling need to extend a contract one or more times beyond the now permissible twelve-month limit (provided the vendor’s performance is satisfactory and any deficiencies have been corrected and any extensions are for the minimum time necessary to meet the need);

· There is a need to procure legal services or consulting services in support of current or anticipated litigation, investigative or confidential services;

· There is a need to procure construction-related services for a later phase of an ongoing complex construction project from the same vendor when certain conditions related to the project are met, including the condition that it was not practicable to define the full scope of the project at the beginning of the project;

· There is a need to procure changed or additional work on an ongoing construction project when an agency wants to retain a new vendor because it is not practicable or advantageous to award a change order to the original vendor;

· There is a need to procure construction work when, during an ongoing construction project, there is a compelling necessity to perform additional work which constitutes a material change in scope, and the advantages of negotiating with an existing vendor or with a limited number of vendors clearly outweigh the disadvantage of a lack of competition; or

· There is a need to procure investment services (described in the PPB Rules).

An agency that wishes to enter into a negotiated acquisition must give public notice of its intent by publishing notice in the City Record for five consecutive editions, and by posting its intent on the City’s website in a location that is accessible by the public simultaneously with its publication.
  The PPB Rules require an agency to negotiate with all qualified vendors that have expressed an interest in the work unless the ACCO determines that it is in the City’s best interest to negotiate with fewer vendors, and the CCPO approves this determination.
  In addition, the ACCO is required to maintain a written record of the conduct of negotiations and the grounds for every determination to continue or suspend negotiations with each vendor.

Sole Source Contracts

Under the PPB Rules,
 sole source procurement may only be used when there is only one source for the required good, service or construction.
  Before entering into negotiations with a vendor for such a contract, the ACCO must make a determination to this effect.
  For procurements valued at $10,000 or less for goods and services, or $15,000 or less for construction and construction-related services, such determination must contain a description of the process by which the agency made the determination.
  For procurements above these amounts, the determination must also include a description of the agency’s efforts to ensure that offers were solicited from other sources.
  A copy of the ACCO’s determination must be forwarded within five days of completion to the Comptroller.
  In addition, for contracts in excess of $10,000 for goods and services, or $15,000 for construction and construction-related services, before an agency can enter into negotiations with a vendor for a sole source contract, it must publish notice of its intent to enter into such negotiations in the City Record for five consecutive editions, no fewer than ten calendar days before negotiations are expected to begin, and must also simultaneously post notice on the City’s website in an accessible location.

Conclusion

In addition to discussing the DOE’s current contracting practices with regard to non-competitive contracting, particularly as they compare to the PPB Rules, the Committee plans to explore whether the DOE will agree to voluntarily follow the PPB’s Rules on non-competitive contracting at today’s hearing.

� Note, however, that the DOE’s position is that the DOE is technically a State agency because it is a creation of State law.  


� The City of New York Fiscal Year 2007 Adopted Budget.  Of this amount, the DOE expects to let 5,473 contracts for services valued collectively at $2.637 billion.  Service contracts include contracts for professional development, student bussing, universal pre-Kindergarten, and legal services, as examples. 
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� Agreement By and Between the Board of Education of the City of New York and Alvarez and Marsal Public Sector Services, LLC, on file with the Committee on Education.  The contract came into effect on June 1, 2006 and expires on November 15, 2007.


� Id.


� Supra note 5.  Allowable costs under the contract include travel time among locations within the five boroughs as part of DOE authorized work, but excludes (i) time spent commuting to a DOE location from a non-DOE location; (ii) time, if any, spent traveling to or from the metropolitan New York City area, even if such travel is undertaken to perform an assignment under the contract; (iii) breaks for meals or other non-work time allowances; and (iv) other periods of time during the day spent on activities unrelated to the performance of the contract.  Id. §6.3.


� Memorandum from Kristen Kane, Office of the Chancellor, to the DOE’s Committee on Contracts dated July 26, 2006, on file with the Committee on Education.  Note that in order for the DOE to enter into a non-competitive contract for a contract exceeding $100,000, it first must request approval from the DOE’s Committee on Contracts.  The Committee on Contracts is an internal group of DOE employees chaired by the Executive Director of Division of Contracts and Purchasing with representatives from the Office of Legal Services, Office of Auditor General, the Divisions of Instructional Support, Youth Services, Teaching and Learning, and School Programs and Support Services.  A summary of the DOE’s internal policies and procedures governing no-bid contracts is included below.
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� Supra note 5, at 17.


� It should be noted that both St. Louis and New Orleans selected A&M through a competitive bidding process. 
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� Committee on Contracts monthly meeting agendas and Status Reports, available at http://schools.nyc.gov/Offices/DCP/ExceptiontoCompetitiveBidding/CommitteeonContracts/Default.htm.


� DOE, Division of Contracts and Purchasing, Procurement Policy/Instruction Manual, available at � HYPERLINK "http://schools.nyc.gov/Offices/DCP/ExceptiontoCompetitiveBidding/PROCUREMENTPOLICYINSTRUCTIONMANUAL.htm" ��http://schools.nyc.gov/Offices/DCP/ExceptiontoCompetitiveBidding/PROCUREMENTPOLICYINSTRUCTIONMANUAL.htm�.  
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� Pursuant to Chapter 13 of the New York City Charter, the PPB is authorized to promulgate rules governing the procurement of goods, services and construction by the City of New York.


� PPB Rules, §2-11.


� Id. §2-12.  Note that according to representatives from the Comptroller’s office, the DOE has voluntarily registered most of its contracts in the past several years but does not view itself as being obligated under any provision of law or rule to do so.


� Note that this is not intended to be an exhaustive discussion of the PPB Rules.


� Id.  §1-01.


� The CCPO is appointed by the Mayor and coordinates and oversees the procurement activity of Mayoral agencies.


� The ACCO is appointed by the agency head to organize and supervise the procurement activity of subordinate agency staff in conjunction with the CCPO.


� Id. §3-04.
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� Note that the rules described in this section apply only to procurements for over $2,500.


� Supra, note 31 at §3-05.
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