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TITLE:
  A Local Law to amend the administrative code of the city of New York, in relation to requiring all credit counseling agencies to notify consumers when they are not approved pursuant to the Bankruptcy Prevention and Consumer Protection Act of 2005.
ADMIN. CODE:

Amends subchapter 5 of chapter 5 of title 20 by adding a new section 20-723.2.

INTRODUCTION

On Wednesday, August 16, 2006, the Consumer Affairs Committee, chaired by Leroy Comrie, will further consider Proposed Introductory Bill Number 290-A (“Int. No. 290-A”), which would amend subchapter 5 of chapter 5 of title 20 of the Administrative Code of the City of New York by adding a new section 20-723.2.  

The Committee conducted its first hearing on Introductory Bill Number 290 on Friday, June 30, 2006.  At that meeting, the Committee heard testimony from representatives of the New York City Department of Consumer Affairs (DCA) and the Association of Independent Credit Counseling Agencies, as well as from interested members of the public. 
BACKGROUND

The federal Bankruptcy Prevention and Consumer Protection Act of 2005, aiming to counter what many in Congress felt were “escalating bankruptcy filings, significant creditor losses associated with bankruptcy, loopholes and incentives in the current system that allow for opportunistic personal filings and abuse and lack of financial accountability,”
 enacted the most sweeping reform of the United States Bankruptcy Code since its 1978 inception.
  The act goes into great detail as to methods to categorize a bankruptcy applicant’s appropriate type of filing, employing a “means test” in order to determine whether filers should attempt traditional bankruptcy asset liquidation under Chapter 7 or instead seek to pay off some debts under Chapter 13.  

Among the provisions of the federal act was a new requirement that bankruptcy applicants must obtain credit counseling from a government-approved non-profit credit counseling organization no more than six months before filing for bankruptcy protection.  According to the Federal Trade Commission (FTC), “the Department of Justice’s U.S. Trustee Program approves organizations to provide the mandatory credit counseling and debtor education.”
  Upon completion of credit counseling, the applicant receives a certificate that must be submitted when a bankruptcy petition is filed.  

The federal government imposes specific standards on non-profit credit counseling agencies as well as on organizations offering financial management instructional courses.  In order to demonstrate qualification, an agency must prove, among other standards, that “it will provide qualified counselors, maintain adequate provision for safekeeping and payment of client funds, provide adequate counseling with respect to client credit problems, and deal responsibly and effectively with other matters relating to the quality, effectiveness, and financial security of the services it provides.”
  A certified agency will also “have a board of directors, the majority of which are not employed by such agency; and will not directly or indirectly benefit financially from the outcome of the counseling services provided by such agency.”
  Furthermore, the United States Trustee Program must deem reasonable any fees charged by the agency, and services must be provided regardless of a client’s ability to pay.  Qualified credit counseling agencies are additionally prohibited from disclosing any client information, including whether a debtor has simply sought any advice or instruction, to a credit-reporting agency.  Pre-bankruptcy counseling sessions include “an evaluation of [the client’s] personal financial situation, a discussion of alternatives to bankruptcy, and a personal budget plan.”
 

Unfortunately, unscrupulous credit-counseling organizations have intentionally misled consumers into excessively costly debt consolidation programs even when those consumers should be filing for bankruptcy.  After working with an unscrupulous credit-counseling agency, debtors have been known to sink deeper into debt instead of reaching solvency, facing exorbitant interest rates and putting up real estate assets as collateral and ultimately losing their property.
  Given the scope and significance of the federal legislation, consumers have a serious interest in clear understanding of credit counselors’ qualifications.

ANALYSIS OF PROPOSED INT. NO. 290-A

Int. No. 290-A would define a “credit counselor” as any person, partnership, firm, corporation or business entity advertising, promoting, or offering the type of credit counseling services required as a pre-condition for filing a bankruptcy petition under the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005.  The bill would further distinguish an “approved credit counselor" as a credit counselor listed in the federal directory of authorized credit counseling service providers.

The proposed bill would require that any credit counseling service that is not listed as an “approved credit counselor,” and therefore not approved for the purpose of filing for bankruptcy, must provide written notice to any client that such business is not an approved credit counselor.  The notice must be signed by the client and includes disclosure provisions designed to protect the consumer’s rights, as well providing information on obtaining an approved counselor.
Additionally, Int. No. 290-A requires that any person, partnership, firm, corporation or business entity that advertises in printed, televised, or radio media as offering the services of a credit counselor, but is not an approved credit counselor, disclose in such media that it is not an approved credit counselor.
Violations of Int. No. 290-A would carry civil penalties ranging from $2,500 to $5,000 for each violation, and DCA would be required to post on its website any violators of the proposed bill for the twelve months following any violation.  The local law would take effect one hundred twenty days after its enactment; provided, however, that the commissioner of DCA would take any actions necessary prior to the effective date for the implementation of the local law including, but not limited to, establishing guidelines and promulgating rules. 
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