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OVERSIGHT:
Strategies to protect children under the jurisdiction of juvenile court in New York City who qualify under Special Immigrant Juvenile Status
On Thursday, June 15, 2006, at 10 a.m. the Committee on Immigration, chaired by Council Member Kendall Stewart, will conduct an oversight hearing to discuss strategies to protect children who are in the New York City foster care and juvenile court system who qualify for Special Immigrant Juvenile Status.  The Committee will hear testimony regarding policies, programs, and practices that public child welfare agencies employ to effectively address the special needs of immigrant children.  The Committee expects to hear from the Administration for Children’s Services, the New York State Office of Children and Family Services, advocates, and interested members of the public.  
Introduction

Each year, approximately 15,000 young people enter the New York Foster Care System due to abuse, neglect or abandonment by a parent or guardian.
  Many others enter the juvenile court system either through guardianships or disciplinary proceedings.   Approximately 1% or more of these children have no legal immigration status.  Life in the United States can be terribly difficult for an undocumented person, especially when that person is a child.  He or she might be deported or removed to a country they’ve never known, cannot obtain employment authorization to work legally and support themselves once they are released, and in most states, these children are not eligible for reduced in-state tuition at state colleges or universities, and therefore have a more difficult time attending college.

Fortunately, our child protection laws are designed to protect children regardless of their citizenship status.  In 1990, Congress enacted the Special Immigrant Juvenile Status (SIJS).  Special Immigrant Juvenile Status (SIJS) is a federal law that helps certain unmarried, documented and undocumented children in the state juvenile system obtain lawful immigration status.  The requirements for SIJS are set out in federal statutes
 and regulations.  Generally, persons under the jurisdiction of a juvenile court who are “deemed eligible for long term foster care” based upon a specific finding of abuse, neglect, or abandonment, may be able to obtain special immigrant juvenile status from the United States Citizenship and Immigration Services (USCIS) and, based on that, can apply for lawful permanent residency (a green card) and eventually citizenship.


The importance of this benefit is that the SIJS application provides immediate protection for children as they are then given permission to remain in the United States with the possibility of eventual employment authorization, lawful permanent resident status (a “green card”) and citizenship.  This protection is essential to these children since they will not be reunified with their parents because of abuse, neglect, or abandonment, and otherwise might not qualify for any other way of obtaining legal immigrant status.  
Background

Since the enactment of this benefit, many abused and abandoned children have obtained permanent United States residency through this route.  Under this program, the most common method is for a child to enter the state child welfare system, be placed in long term foster care or a group home and, with the help of an attorney or other advocate, apply for SIJS.  The concern however is that those eligible are not being identified timely and are losing this opportunity.
Another population of children eligible for SIJS includes those living under the care of a court appointed legal guardian.  Nationwide, a large segment of abused, neglected, and abandoned children receive protection through court-supervised “kinship care” arrangements created outside of the child welfare system
, but due to lack of awareness and inadequate resources for outreach to educate guardians on immigration law, few children in legal guardianships have obtained their legal resident status through SIJS.
  

The NYC Administration for Children's Services (ACS), the NYC Department of Juvenile Justice (DJJ), and the New York State Office of Children and Family Services (OCFS), all of which provide or oversee the provision of residential care for children in New York City, are among the agencies obligated to provide assistance for immigrant children.  Unfortunately, the assistance that is provided to immigrant children may often be inconsistent or inadequate in this area because no clear-cut system is in place to address this issue either at USCIS or in the child welfare system.

It is estimated that roughly a few hundred undocumented children are placed in long term foster care or adoption proceedings each year in New York.  Because no statewide guidelines or standards are in place to address the immigration status of a child in the foster care system, it is possible that many of these children may not achieve legal immigrant status before they are adopted or released due to reaching the age of majority.  

Effect of SIJS approval

Helping foster children obtain SIJS is crucial to their ability to work, attend school, and remain in the United States once they leave the foster care and juvenile court system.  Approval of an SIJS petition makes a petitioner immediately eligible to file an application for adjustment of status to permanent residency (“green card”).  Once the application for a green card is filed (either concurrently with the SIJS petition or subsequent to approval of it), the juvenile will receive employment authorization pursuant to the pending the application.

Children who obtain SIJS also enjoy temporary protection from deportation; they are eligible for limited public benefits, the counties housing them are eligible for federal foster care matching funds, and ultimately juveniles who become permanent residents as a result of an SIJS classification, are eligible to naturalize after five years.  (However, one big caveat is that juveniles under SIJ status may not seek to confer an immigration benefit to their natural or prior adoptive parents. INA §101(a)(27)(J)(iii)(II). )

As stated above, after an applicant has submitted the application for SIJS and adjustment of status, he or she qualifies for employment authorization.  Even a child who does not plan on working benefits from this because it allows the child to get a valid Social Security number, and has use of a government issued photo ID card.

Issues and Concerns

AGING OUT 

Current federal regulations require that an applicant for SIJ adjustment must be less than 21 years old, not only at the time of application, but also at the time of adjustment.
   Failure to adjust prior to age 21 results in denial of the application, regardless of the merits of the underlying dependency order.  Unfortunately, State laws generally require that a youth be under age 18 to be declared a juvenile court dependant.  Once a child is no longer a dependent of the Court they cannot file for SIJS even though federal law gives them up to 21.

As far as USCIS is concerned, a 19 year old could file a SIJS application and attend the USCIS interview—so long as she or he remains under the jurisdiction of a juvenile court, is eligible for long term foster care, and the subject of a court order declaring that it is not in his or her best interest to return to the home country.  However, if the child ages out of the child welfare system, and is released at the age of 18 without legal status, then she or he has missed the greatest, and sometimes only, practical chance to obtain legal status.  There are numerous anecdotal examples of how this can happen to a child.  This is one.   The Story of Julia:  

When “Julia” was fourteen years old, she became a dependent of a juvenile court due to her parents’ abuse. The court terminated her parents’ rights and placed Julia in long-term foster care. She recovered from her abuse and adjusted well to life. She got good grades and was accepted to a state university.  However, just before Julia’s eighteenth birthday the county workers discovered that she had been born in Mexico and was brought into the United States illegally. Although Julia spoke English perfectly and seemed very “American,” she was an undocumented immigrant. Because of this, it looked like everything Julia had worked for would be destroyed. As an undocumented person, at that time Julia was not eligible to pay instate tuition and so could not afford college. Further, she could not work legally, and so faced a future of being exploited in the underground economy or working with fake papers and hoping she was not discovered. Finally, if immigration officials ever located her, they could deport her back to Mexico, where she had no one.  

Luckily, one of her social workers had heard of SIJS. Although right before Julia’s eighteenth birthday was a very late date to apply, county social workers and local immigration attorneys working together were able to successfully complete the SIJS application process before Julia was released from dependency. Julia became a lawful permanent resident through SIJS.  The end of the story is that the real “Julia” went on to a successful college career, became an accountant, and has made a great life for herself!
  She almost lost a crucial opportunity to legally change her immigration status because the foster care agency failed to make an application on her behalf early on in their care.  

LEGAL REPRESENTATION
There currently is a radical deficit in legal immigration representation for immigrant children in the child welfare system. The United States system does not afford the right to government-appointed counsel for this group of children. As a result, only 10% of children appearing in immigration courts are represented. The absence of guaranteed legal representation is complicated given the very high stakes of immigration hearings, which can result in deportation or removal to a country where a child alleges persecution or has suffered prolonged separation from caregivers or close relatives. Moreover, studies have shown that legal representation significantly increases the chance that an immigration appeal will have a positive outcome.
 

LESBIAN GAY BISEXUAL TRANSGENDER YOUNG PEOPLE (LGBT)

SIJS is also an important option to consider even for children who are not under the jurisdiction of a juvenile court. Many LGBT young people whose parents have abused, neglected, or abandoned them do not end up in the foster care system but instead go to live with a family member or a friend’s parents. In New York, those children can qualify for SIJS by having the adult they are staying with petition for guardianship in Family Court. Once guardianship proceedings are initiated, the juvenile court can make the special findings necessary for SIJS: namely, that the youth was a victim of parental abuse, abandonment, or neglect; that he or she is eligible for long-term foster care; and that return to his or her country of citizenship is not in her best interests. The court order of guardianship with the special findings will then form the basis for a SIJ application by the young person.
Conclusion

There seems to be little information concerning the guidelines, or protocols that articulate how to handle immigration status when an immigrant child enters the child welfare system.  Nor is there much evidence about how caseworkers, supervisors, or other direct staff at both public and private contract welfare agencies, handle immigration status-related issues of children that come into their care.  A child who leaves foster care, either by adoption or aging out, which had never established United States citizenship, faces possible deportation, difficulty in gaining employment, and difficulty in entering college later in life.  Special Immigrant Juvenile Status provides hope for these children, when they cannot be reunified with their parents due to abuse, neglect or abandonment.  It is vital for child welfare agencies to ensure sufficient procedures are in place that make resolution of immigration issues part of a family's service plan.  
� These figures were obtained from the Office of Children and Family Services Annual Report 2000. available at www.ocfs.state.ny.us/main/reports/2000_annual_report.pdf


� Immigration and Naturalization Act, § 101(a)(27)(J), 8 U.S.C. § 1101(a)(27)(J).  INA § 101(a)(27)(J), 8 USC § 1101(a)(27)(J), which states in part that a special immigrant juvenile is:


(J) an immigrant who is present in the United States –


(i) who has been declared dependent on a juvenile court located in the United States or whom such court has legally committed to, or placed under the custody of, an agency or department of a state, and who has been deemed by the court eligible for long-term foster care due to abuse, neglect or abandonment, (ii) for whom it has been determined in administrative or judicial proceedings that it would not be in the alien’s best interest to be returned to the alien’s or parent’s previous country of nationality or country of last habitual residence, and (iii) in whose case the Attorney General expressly consents to the dependency order serving as a precondition to the grant of special immigrant juvenile status.








� “Kinship care,” broadly defined by the U.S. Dep’t of Health & Human Servs. Report to the Congress on Kinship Foster Care (2000), is “any living arrangement in which a relative or someone else emotionally close to the child takes primary responsibility for rearing the child.” The number of children living under the care of grandparents in guardianship arrangements has continued to increase nationally. See Kari Haskell, When Grandparents Step Into the Child Care Gap, Money Can Be Scarce, N.Y. Times, Nov. 30, 2003, at A29 (citing a 30-percent increase in grandparent-headed households from 1999 to 2000).


� In California and New York, abused, neglected and abandoned children have applied for and obtained SIJS and lawful permanent resident status. See the “Resources ” box for additional resources.


� 8 CFR 27.12(c)(9) 





� 8 CFR 204.11(c)(1)


� Special Immigrant Juvenile Status For Children Under Juvenile Court Jurisdiction, Immigrant Legal Resource Center 2005.





� D. Martin and A. Schoenholtz, “Asylum in Practice: Successes, Failures and Challenges Ahead,” 14 Georgetown Immigration L.J. (2000): 589,595





