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PROPOSED INT. NO. 727-A:
By Council Members Sanders, Jr., Jackson, Monserrate, Rivera, Liu, Clarke, Gonzalez, Foster, Vann, James, Reyna, Martinez, Comrie, Palma, Perkins, Seabrook, Arroyo, Boyland, Stewart, Lopez, Reed, Addabbo Jr., Baez, Barron, Brewer, de Blasio, Fidler, Koppell, McMahon, Nelson, Quinn, Recchia Jr., Weprin, Yassky and Katz

TITLE: 
A Local Law to amend the New York city charter and the administrative code of the city of New York, in relation to the enhancement of opportunities for minority and women owned business enterprises in city contracting.

Today the Committee on Contracts meets jointly with the Committee on Economic Development to consider Proposed Int. No. 727-A, a bill that would amend both the Charter and the Administrative Code to establish a program that would enhance opportunities for minority and women-owned business enterprises (M/WBEs) in City contracting.  Today’s hearing is the Committees’ second on the bill.  At the first hearing on October 17, 2005, the Committees heard testimony from various experts in public procurement and minority and women-owned business participation programs.  
Background:

In January, 2005, the Council released the results of a study (the “disparity study” or the “study”) it commissioned from its consultant, Mason Tillman Associates (MTA) regarding the participation of minority and women-owned business enterprises (M/WBE) in City contracting. 
   The study indicated that M/WBEs generally were not, relative to their capacity and availability in the City’s marketplace, receiving a fair share of City contracts.
    In each of the industry classification groups covered under the study, it was found that there was a statistically significant disparity in contracting opportunities afforded M/WBEs.
   In response to the study’s findings, members of the Council introduced Int. No. 727.  In addition to addressing the disparities indicated in the study, the sponsors’ intent was, to enhance the capacity of M/WBEs to compete for City business and thereby increase competition in for City contracts for goods and services, reduce fraud and favoritism in the procurement process and ultimately lower contracting costs for the City.

The purpose of the study was twofold:  To better understand the trends with regard to M/WBE participation in the City’s procurement process; and in the event disparities in participation were found, to enable the Council to enact legislation that would provide race-conscious remedies for identified discrimination.

In 1991 the Council amended the Charter directing the Department of Business Services (now known as the Department of Small Business Services and referred to here as “DSBS”) to establish a program to enhance M/WBE participation in the City’s contracting process.  In 1992, following the findings of a disparity study commissioned by Mayor David Dinkins, DSBS established such a program.  Unfortunately, that program, which was established by rules promulgated by DSBS, contained a provision that the program would lapse on June 30, 1998 unless extended by rule based on a finding that the disparity in M/WBE contracting continued and that the program was consequently still necessary.
  Then Mayor Rudolph Giuliani did not conduct the required study to make such a determination and the program lapsed.  After the program lapsed, the City ceased to collect data in any systematic or useful way regarding M/WBE participation in the City’s contracting process.  As a result, a new study was necessary to gather the data needed to understand the current nature and extent of M/WBE involvement in City procurement and to inform the remedies to be considered.

As noted above, a disparity study is necessary as a factual predicate to legislation to address disparities in public contracting.  In the seminal case of Richmond v. J.A. Croson, the Supreme Court held that race-based remedies in the area of public contracting since they involve the Equal Protection Clause of the Constitution require a review standard known as “strict scrutiny”. 
  Specifically, the government enacting a race-conscious remedy must show that the remedy is narrowly tailored to meet a compelling governmental interest.
  The Court held that broad notions of equity and fairness are not enough to meet the requirements of the Equal Protection Clause.  Instead, governments may adopt race-conscious programs only as a remedy for specifically identified discrimination for which a detailed analysis, such as the MTA disparity study, is required.  Further, courts have held that the remedy must impose a minimal burden on the unprotected classes.

The study followed the requirements set forth in Croson and its progeny in the Courts and the proposed legislation is tailored in a way that meets the standards set forth by the Courts.  The study covered prime contracts and subcontracts that the City awarded between July 1, 1997 and June 30, 2002.  The study team reviewed thousands of contract records and compiled data necessary to statistically compare the availability of M/WBEs in the relevant City markets to their actual utilization in City contracts.  It is this comparison that is at the heart of the study.  In addition to studying the availability and contracting data, the study team conducted an analysis of anecdotal data regarding individual experiences of M/WBEs and other City contractors.  The sponsors’ conclusion that this remedial legislation is warranted is amply supported by the statistical findings in the study and the anecdotal evidence providing support for those findings.    

Proposed Int. No. 727-A

Proposed Int. No. 727-A (the “bill”) would amend sections 311 and 1304 of the Charter and would add a new section 6-129 to the Administrative Code.  Regarding Charter section 1304, the bill would maintain the Division of Economic and Financial Opportunity (the Division) within the Department of Small Business Services (DSBS) but instead of directing DSBS to establish a program to address the disparities found in the study, the bill would direct the agency to administer the program established by the Council in the section 6-129 of Administrative Code and would allow the promulgation of rules, in consultation with the Procurement Policy Board (the “PPB”) to effectuate the purposes of the established program.  Section 1304 (b) and (c).  The bill would maintain the responsibility of the Commissioner of DSBS to establish and maintain a certification program for M/WBEs and to monitor financial, technical, managerial and bonding assistance programs operated by City agencies to enhance M/WBE participation in the city’s procurement process.  Section 1304(d) and (e).     

In adding a new section 6-129 to the Administrative Code, the bill would establish a Citywide program to enhance contracting opportunities for M/WBEs and would adopt a policy to seek to ensure fair and full participation for M/WBEs in the city’s procurement process.  Section 6-129 (a) and (b).  The bill would also recognize that in addition to ensuring greater participation for M/WBEs, a program that increases the number of firms participating in City contracting will increase competition for the City’s goods and will thereby lower contract costs and reduce fraud and favoritism. Section 6-129(b).

To effectuate the program, the bill would set forth Citywide M/WBE participation goals for prime contracts and for subcontracts valued at under one million dollars. The goals, which would be aspirational, are gender and group-specific and reflect the findings of the disparity study.   Section 6-129(d).  The bill would require that agencies to seek to attain these goals in as short a time as practicable. Section 6-129(d)(2).  The bill would forbid the summary adoption of the goals for individual procurements particularly for procurements in which the bill would require the establishment of subcontracting goals.  Section 6-129(d)(3).  

Further, the bill would direct that 12 months after the law becomes effective and every two years thereafter, the commissioner of DSBS to review and compare availability and utilization data annually and to set new citywide goals accordingly.  Section 6-129(d)(4).  Thus, the bill would require the creation of new goals even for those minority or gender groups for whom the MTA study found no statistically significant disparity in a particular industry.  The Citywide goals in the bill are derived from statistical and other findings in the Council’s disparity study in a manner prescribed by Croson and its progeny.  To the extent that in some industry classifications particular minority or gender groups do not have a Citywide goal in the bill, it is a reflection of the fact that during the study period, measured availability was on par with measured utilization of the firms owned by that particular minority or gender group in that particular industry.  The underlying finding of the disparity study, though, is that minority groups and women on the whole have not received a fair share of City contracting dollars.  Accordingly, the bill would require that the City remain vigilant with respect to minority and women contracting opportunities as a group and that it modify and/or set new goals for all minority and women groups, even those for which the study found no statistical evidence of disparity in a particular industry for the time period studied, if a review of current availability and utilization data in that industry indicates such groups are not receiving a fair share of City contracts in relation to their current numbers.   Given that the bill adopted goals that were equal to the availability percentages as determined in the study for statistically underutilized groups, it is expected that the commissioner will adopt availability percentages of underutilized groups in future studies as Citywide goals.  The bill would require the Mayor to submit the results of its annual disparity review to the Council.  Id.

The bill would require the division to create and maintain M/WBE directories disaggregated by industry classification, to supply the directories to all agencies and to otherwise make them public.  Section 6-129(e).  The division would further be required to assist agencies and contractors in identifying opportunities for M/WBEs and in maintaining relationships with contractor associations and groups in doing so.  Id.  The bill would further direct the division to provide general assistance to contractors and agencies in administering the program and to annually and randomly audit agency contracts awarded to M/WBEs and agency contracts for which subcontracting goals are established under the bill to ensure and assess compliance with the bill’s requirements.  Id.

Each agency head would be required, under the bill, to designate a deputy commissioner or other executive officer to act as the agency’s M/WBE officer and who would be directly accountable for establishing, managing, monitoring and compiling data regarding the agency’s efforts at enhancing M/WBE contracting and attaining agency M/WBE utilization goals.  Section 6-129 (f).  Agency M/WBE officers would report directly to the agency head who would report to the City Chief Procurement Officer at the Mayor’s Office of Contract Services.  Id.  

Starting April 1, 2006, and annually thereafter, each agency that has made procurements of more than $5 million in the then current fiscal year would be required to create an M/WBE utilization plan which would be subject to approval of the Commissioner and which would, upon approval, be submitted to the Speaker of the Council.  Section 6-129(g).  The plan would include, at a minimum, the agency’s participation goals for the year
, strategies for meeting the goals, a list of agency personnel charged with implementing the agency’s M/WBE strategy, and any other information the commissioner deems necessary. Id.

The bill would provide that agency heads would be held accountable for their agency’s performance in meeting M/WBE contacting goals.  Section 6-129(h).  The bill would enumerate various tools for agencies to use in meeting M/WBE contracting goals, including recruitment and education of M/WBEs regarding the agency’s contracting opportunities, shaping contracts to maximize M/WBE participation, requiring M/WBE subcontracting goals in certain contracts and targeted solicitation for small and micro purchases which is described below.  Id.

With regard to subcontracting goals, the bill would require that prior to soliciting individual construction and professional services contracts, an agency would be required to establish a target subcontracting percentage and M/WBE participation goals that the contractor would be required to meet as a material term of his/her contract.  6-129(i).  The subcontracting target would be the percentage of the total contract that the agency anticipates a typical prime contractor would normally award to subcontractors at amounts under $1 million.  Id.  The participation goals would be the percentage of those subcontracts that a bidder would be expected to award to M/WBEs.  Id.  

The bill would require that the participation goals be established based on the scope of work, the availability of M/WBEs able to perform the required work, the extent to which the agency could practicably incorporate subcontracting goals into the particular contract, the agency’s progress to date for meeting M/WBE participation goals, and any other factors the agency deems appropriate and relevant.  Section 6-129(i)(1).  For each contract in which subcontracting goals are applied, the contractor would be required to submit a written plan to meet the goals with his/her bid or proposal and would be required to periodically during the performance of the contract, document its utilization of M/WBE subcontractors. Id.  

A contractor who did not plan to subcontract at all or to the amount the agency establishes in a target subcontracting percentage could be granted a waiver of the subcontracting target if it could prove that it had the capacity and bona fide intent not to subcontract and that its request was consistent its past subcontracting practices.  Section 6-129(i)(12).  Of course, a contractor that is granted a target subcontracting percentage waiver or reduction would be required to meet the M/WBE participation goals established for the contract if it should determine at a later time that it will award subcontracts under the contract.   

A contractor could also request a modification of its utilization plan for subcontractors but could only receive such a modification if it could document its good faith efforts at meeting the goals set forth in the plan.  Section 6-129(i)(13).  Good faith efforts under the Bill would include:

●
The advertisement of opportunities to participate in the contract, where appropriate, in general circulation media, trade and professional association publications and small business media, and publications of minority and women’s business organizations;

●
The provision of notice of specific opportunities to participate in the contract, in a timely manner, to minority and women’s business organizations;

●
The sending of written notices, by certified mail or facsimile, in a timely manner, to advise MBEs and WBEs that their interest in the contract was solicited;


● 
The efforts made to identify portions of the work that could be substituted for portions originally designated for participation by MBEs and/or WBEs in the contractor utilization plan, and for which the contractor claims an inability to retain MBEs or WBEs;


● 
Meetings held by the contractor with MBEs and/or WBEs prior to the date their bids or proposals were due, for the purpose of explaining in detail the scope and requirements of the work for which their bids or proposals were solicited;


●
The efforts made to negotiate with MBEs and/or WBEs as relevant to perform specific subcontracts, or act as suppliers or service providers; 


● 
Timely written requests for assistance made by the contractor to the agency M/WBE liaison officer and to the division; and

● 
Descriptions of how recommendations made by the division and the contracting agency were acted upon and an explanation of why action upon such recommendations did not lead to the desired level of participation of MBEs and/or WBEs.

Agencies would also be required under the bill to establish target subcontracting percentages and M/WBE participation goals for change orders the value of which exceed ten percent of the underlying construction or construction-related contract.  6-129(i)(11).  

The bill would require the Procurement Policy Board to establish rules to enhance opportunities for M/WBEs in small purchases.  Further, the bill would also require all agencies, including those that would not required under the Bill to create agency utilization plan, to establish separate goals for M/WBE participation in micro-purchases.
  Section 6-129(k).

The bill would provide serious consequences for agencies that do not make adequate progress towards their M/WBE utilization goals.  Section 6-129(m).  For example, if an agency is not making adequate progress, the Commissioner or the City Chief Procurement Officer would be empowered to require the agency to notify the Commissioner and the City Chief Procurement Officer prior to soliciting bids for contracts in areas in which the agency has not made adequate progress.  Similarly, the agency could be directed to use certain procurement techniques to enhance M/WBE participation, or it could have certain contracting authority rescinded.  Id.  Where the Commissioner or the City Chief Procurement Officer found that an agency head was failing to comply with its program-related duties and that it failed to improve its performance after informal attempts had been made to resolve the matter, the City Chief Procurement Officer would be required to submit such findings to the Mayor and the Council for further action.  Id.  

In the event that an agency had reason to believe that a contractor had violated the provisions of the bill either based upon a complaint filed by an individual or through its own information, the agency would be authorized to impose certain remedies under the bill including:

(i) entering an agreement with the contractor allowing the contractor to cure the

violation;

(ii) revoking the contractor's pre-qualification to bid;

(iii) making a finding that the contractor is in default of the contract;

(iv) terminating the contract;

(v) declaring the contractor to be in breach of contract;

(vi) withholding payment or reimbursement;

(vii) determining not to renew the contract;

(viii) assessing actual and consequential damages;

(ix) assessing liquidated damages or reduction of fees provided that liquidated

damages may be based on amounts representing costs of delays in carrying out the purposes of the program established by this section, or in meeting the purposes of the contract, the costs of meeting utilization goals through additional procurements, the administrative costs of investigation and enforcement, or other factors set forth in the contract; 

(x) exercising rights under the contract to procure goods, services or construction

from another contractor and charge the cost of such contract to the contractor that has been found to be in noncompliance; or

(xi) any other appropriate remedy.  Section 6-129(o).

An M/WBE found to have violated the requirements of the Bill or rules promulgated pursuant to it would also face revocation of its M/WBE certification.  Section 6-129(o)(6).

Further, for contracts in which utilization goals had been established, contractor performance evaluations would be required under the bill to include an assessment of the contractor’s performance regarding its M/WBE utilization plan.  Section 6-129(o)(8).

To help ensure greater compliance with the program requirements, the Comptroller would be required to randomly examine certain contracts for which utilization plans have been established.  Section 6-129(r).

The City Chief Procurement Officer would be required under the bill to submit to the Council and the Comptroller, detailed reports M/WBE participation-related data every six months that each agency would be required to submit to the City Chief Procurement Officer. Section 6-129(l).  In addition, the Commissioner would be required to submit report cards to the Council annually regarding each agency’s, as well as the City’s, progress regarding M/WBE participation.  Id.
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� City of New York Disparity Study, December, 2004, Mason Tillman Associates, Ltd.  Available at http://www.nyccouncil.info/pdf_files/reports/citynyrpt.pdf 





� Id.





�  For prime contracts, the following industry classifications were studied: construction, architectural and engineering, professional services, such as legal and consulting services, standard services, such as janitorial services, and goods.  For subcontracts, the following three industry classifications were studied:  construction, architecture and engineering, and professional services.  The following groups studied were:  Black Americans, Hispanic Americans, Asian Americans, Native Americans and Caucasian females.  


�66 RCNY § 11-58.


� City of Richmond v. J.A. Croson, 488 U.S. 469 (1989).


� Id. at 493.


� It is anticipated that each agency’s goals will not be markedly different than the citywide goals.  Indeed, the bill would require an explanation in its annual M/WBE utilization plan for any difference between an agency goal and a corresponding Citywide goal.  Section 6-129(g)(1)(ii).  By allowing the agency, with the approval of the Commissioner, to establish agency-specific goals, the Bill would provide needed flexibility in the way the City approaches and coordinates the requirements of the program and in its strategies for meeting the overall Citywide goals.  


� Small purchases are those procurements that do not exceed $100,000.  Micro-purchases are those procurements that do not exceed $5,000.  See, PPB section 3-08.  For small purchases a formal bidding process is not required, but competition is.  For micro-purchases no competition is required.  Id.
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