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PROPOSED INT. NO. 690-A:
By: Council Members Weprin, Quinn, Recchia, Jr., and The Speaker (Council Member Miller)
 
TITLE:
To amend the administrative code of the city of New York, in relation to the imposition of the utility tax and providing a separate rate for such tax for certain cooperative corporations that produce and distribute electricity, steam, refrigeration or water to such cooperative corporation tenants and/or occupants.

ADMINISTRATIVE CODE:
Amends §§11-1101 and 11-1102 of the Administrative Code.

Today, the Committee on Finance, chaired by Council Member David Weprin, will hold a hearing on Proposed Int. No. 690-A, a proposed local law that would reduce the utility tax rate to 0% on certain cooperative corporations that generate and produce submetered energy (including electricity, steam, and refrigeration) for use of tenants and/or occupants. 

BACKGROUND


Utility and Sales Tax on Provision of Electricity By a Building to Occupants

The City of New York is authorized to impose a utility tax (“UTX”) by section 1201 of the New York State Tax Law (the "Tax Law") and section 20-b of the General City Law. The UTX, set forth in Administrative Code §11-1101, is imposed on every utility and vendor of utility services that does business in New York City. The basic utility tax rate is 2.35 percent of the utility’s/vendor’s of utility services gross income or gross operating income.    

Vendors of utility services are those that are not “utilities” themselves, but that sell gas, electricity, steam, water, refrigeration, or telecommunications services, whether or not these activities represent the vendor’s main business. Such term includes a landlord “who furnishes or sells gas, electricity, steam, water, refrigeration, … service… regardless of whether such furnishing, selling, or operation constitutes the main activity of such person or is merely incidental thereto.” NYC Administrative Code §11-1101.7 


In addition to the utility tax, section 1105(b) of the Tax Law subjects the receipts from the sale of “gas, electricity, refrigeration and steam and gas, electric, refrigeration and steam service” to the State sales and compensating use tax. Section 1107 of the Tax Law makes these same sales subject to the local portion of the sales tax and compensating use tax. To be deemed taxable, the sale shall be a separately identifiable transaction. Accordingly, courts and the New York State Department of Taxation & Finance (the “Department”) have distinguished between submetered electricity and those charges included as a portion of the overall rental charge.
     

According to reports containing statements made by the representatives from the NYC Department of Finance (the “Finance Department”), it seems that the Finance Department has adopted a similar position for utility tax purposes.
 If buildings submeter and separately bill the electricity that they co-generate and provide such electricity to their occupants they are required to pay the utility tax; while those that do not, but rather include the electric charges as part of the rent, are not subject to the UTX.
 

Benefits of Submetering

Submetering of electricity by landlords to tenants so that they may be separately charged for their electric use is recognized as an effective means of energy conservation.  In fact, the State, through the New York state Energy Research and Development Authority (NYSERDA) offers incentive programs to encourage the installation of submeters to reduce electrical consumption.  Moreover, the City provides J-51 tax abatements and tax exemptions to apartment buildings for the installation of submeters as an incentive for buildings to make these improvements.
  

 The Situation Regarding Certain City Cooperatives

According to news reports, in 2004, the Finance Department visited two large City cooperatives which generate their own electricity and provide and separately bill charges for this electricity through submetering to its residents.
    The two cooperatives were the Penn South coops in Manhattan and the North Shore Tower coops in Queens.
  Based upon the findings that the two co-ops generated their own electricity and separately billed the residents for their electricity, the Department of Finance billed Penn South and North Shore Towers for back utility taxes dating back to at least the mid-1980s.
  Both cooperatives have since settled the claims for back taxes with the Department of Finance but continue to owe utility tax for the electricity provided to residents.
    


The State Legislature has recently adopted legislation that would remove these transactions by large cooperative apartments that have been cogenerating prior to January 1, 2004, from the purview of the sales tax.
  This legislation, designed to provide equitable tax treatment to buildings that submeter, would exempt from the State sales and use tax the sale of electricity, refrigeration and steam that is produced by a cogeneration facility in operation prior to January 1, 2004 and owned by coop (containing at least 1,500 units) when such energy is metered and distributed to tenants of such co-op.  

PROPOSED INT. NO 690-A


Proposed Int. No. 690-A seeks to remedy with regard to the UTX, the same situation addressed by the State Legislature with its sales tax legislation.  The proposed local law would lower the UTX rate to 0%, for the same types of Co-ops that the State legislation addresses.   

In order to qualify for the 0% utility tax rate, the Co-op shall:

1. Contain at least 1,500 apartments;

2. Furnish or sell metered energy (electric, steam, refrigeration, or water) to tenants and/or occupants;

3. Such energy is generated by a cogeneration facility owned or operated by such Co-op;

4.  The cogeneration facility must have been in operation before January 1, 2004.

The proposed amended version of the local law would take effect on January 1, 2006. 
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� In Mutual Redevelopment Houses, Inc., v. Roth, 763 N.Y.S.2d 124 (2003) the New York State Tax Appeals Tribunal (the “Tribunal”) ruled that a cooperative corporation that separately charged its tenants, through the use of individual meters, for the electricity they actually consumed was required to collect sales tax on the sale of the electricity. The Tribunal held that a taxable sale occurred when the taxpayer used meters to measure electricity consumption and then separately charged the tenants based on actual usage.  


� New York Post, Chelsea co-op fights fuel tax, by David Seifman, December 6, 2004.


� Id. See also, North Shore Towers Courier, Tax Break a Welcome Holiday Gift, by Jessica Lyons, December 2004.


� § 11-243 of the Administrative Code.


� New York Post, Chelsea co-op fights fuel tax, by David Seifman, December 6, 2004; and North Shore Towers Courier, Tax Break a Welcome Holiday Gift, by Jessica Lyons, December 2004.


� New York Post, Chelsea co-op fights fuel tax, by David Seifman, December 6, 2004.


� Id.


� New York Post, Chelsea co-op fights fuel tax, by David Seifman, December 6, 2004; and North Shore Towers Courier, Tax Break a Welcome Holiday Gift, by Jessica Lyons, December 2004.


� See Assembly Bill #5423 and Senate Bill #2583. As of June 23, 2005, both pieces of legislation has passed the State Assembly and Senate and awaiting further action.





