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4910 E. Eastland St., Tucson, AZ  85711 

775-546-0898, barnespatg@gmail.com 

 

Sept. 11, 2018 

 

Committee on Aging 

Committee on Civil and Human Rights 

New York City Council 

New York, NY 

 

Dear Committee members:  

 

Thank you for permitting me to offer my comments about age discrimination in the 

workplace. I am an attorney, former judge and the author of Betrayed: The Legalization of Age 

Discrimination in the Workplace (2014) and Overcoming Age Discrimination in Employment 

(2016).  I am the editor of the employment law blog, agediscriminationinemployment.com. I also 

serve as a consultant and expert witness. Please consider me to be at your disposal in your 

endeavor. 

 

Age discrimination in hiring is possibly the most important civil rights issue of our day 

but it has gone largely unrecognized and unaddressed. 

 

Since the Great Recession, age discrimination has been epidemic. Older workers continue 

to languish disproportionately in long-term unemployment. Many are forced to take low wage 

part-time and temp jobs and retire as soon as they are eligible for Social Security benefits, 

thereby incurring at least a 25% decrease in benefits for the rest of their lives. Tens of millions of 

older workers face poverty or near poverty today solely because they were pushed out of the 

workplace by illegal age discrimination.  

 

Research shows the primary victims of age discrimination in hiring are women, possibly 

due to the added problem of sex discrimination. It is likely that minority women are most 

adversely affected because they suffer both sex and race discrimination. One reason that age 

discrimination thrives may be that it affects a category of people – older women – who 

traditionally are invisible in society. 

 

Lawsuits and studies in recent years have shown that recruiters/employers routinely use 

social media, internet screening tools and artful language to discriminate against older workers. 

The discrimination can be measured by the exclusion of older workers from whole industries, 

such as the high tech industry. Yet, society’s response is profoundly ambivalent.  

 

https://www.amazon.com/Betrayed-Legalization-Age-Discrimination-Workplace-ebook/dp/B00MYREMRY
https://www.amazon.com/Betrayed-Legalization-Age-Discrimination-Workplace-ebook/dp/B00MYREMRY
https://www.amazon.com/Overcoming-Age-Discrimination-Employment-Essential-ebook/dp/B01B86AJ4Q
https://www.agediscriminationinemployment.com/2015/10/26/study-finds-age-discrimination-is-particularly-bad-for-women/
https://www.agediscriminationinemployment.com/2017/09/26/large-study-finds-systemic-age-discrimination-in-high-tech/


2 

 

A federal appeals court in Atlanta even ruled in 2016 that the Age Discrimination in 

Employment Act of 1967 (ADEA) does not cover systemic age discrimination against job 

applicants.  

 

Many factors account for the present-day age discrimination crisis, including:  

 

1. Age discrimination hides in plain sight in American society. It is the result of fear 

of illness and death, false stereotypes about aging and old people, and implicit 

dislike of older people.  These attitudes are so ingrained that they are perceived 

to be normal. 

 

2. The problem thrives due to lack of enforcement of the ADEA by the U.S. Equal 

Employment Opportunities Commission and the courts (particularly the federal 

courts).   

 

3. Most importantly, the ADEA itself is far weaker than Title VII of the Civil 

Rights Act of 1964, which prohibits discrimination based on race, sex, religion, 

color and national origin. Age was originally proposed for inclusion in Title VII 

but Congress felt more study was needed. The ADEA is a diluted hybrid of Title 

VII and the federal law that regulates payment of the minimum wage and 

overtime (Fair Labor Standards Act). The ADEA effectively legalizes a broad 

swath of discrimination that is illegal under Title VII. 

 

The ADEA permits “reasonable” age discrimination whereas Title VII requires 

employers to show that any discrimination based on race, sex, religion, color and national origin 

is a “business necessity” and no less discriminatory alternative is available. 

 

The ADEA is riddled with loopholes.  For example, the ADEA doesn’t cover high 

ranking officials and permits the mandatory retirement of public safety personnel (many of 

whom go on to accept lucrative jobs in the private sector doing the type of work they left in the 

public sector). 

 

Unlike Title VII, the ADEA does not permit plaintiffs to recover compensatory damages 

(i.e. emotional distress) or punitive damages Age discrimination victims are limited to monetary 

damages (possibly doubled). There are cases where age discrimination victims prevailed but 

recovered nothing, thus relieving the discriminatory employer of the obligation to pay the 

plaintiff’s attorney fees. Many – if not most - private attorneys refuse to take age discrimination 

cases without charging a prohibitive retainer and hourly fee unless the case can be filed in a state 

court under a state age discrimination law. 

 

In my books and blog, I advocate repealing the ADEA and adding age as a protected 

class to Title VII as was originally proposed.  This at least would eliminate the age 

discrimination that is legalized under the ADEA. 

 

Age discrimination is treated like a pesky nuisance by the U.S. Supreme Court.  

 

https://scholar.google.com/scholar_case?case=8499981478420439868&hl=en&as_sdt=6&as_vis=1&oi=scholarr
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The U.S. Supreme Court accords age discrimination a far lower standard of review than 

race or sex discrimination, making it impossible to challenge age discrimination under the U.S. 

Constitution’s Equal Protection Clause. Moreover, the Court has eviscerated the ADEA in 

multiple rulings over the years, including a 2009 decision in Gross v. FBL Financial Services 

that requires plaintiffs to show the adverse employment action they suffered would not have 

occurred “but for” age discrimination.  The prior standard and the one that still governs under 

Title VII allows plaintiffs to prevail if they can show the presence of illegal discrimination.  

 

The Court’s disastrous Gross ruling has stood for almost a decade even though it could 

have easily been fixed by the U.S. Congress.  The proposed bipartisan Protecting Older Workers 

against Discrimination Act would restore the standard of causation that existed prior to Gross. 

Yet, since 2009 and year after year, Congress has failed to act. 

 

Fundamentally, age discrimination is no different than race or sex discrimination. Older 

workers are being treated less favorably because of an arbitrary factor over which they have no 

control - their age. Older workers should not be fired, laid off or rejected for hire because they 

reach an arbitrary age. No one is arguing that the NFL is obligated to hire 90-year-old women. It 

is not and never has been discriminatory to fire older workers who cannot do the job.  

 

It’s that simple.  

 

Race and sex discrimination were epidemic prior to the passage of Title VII; they are 

much less so today because Title VII has been vigorously enforced. Age discrimination remains 

epidemic today, fifty years after the passage of the ADEA, due to the factors listed above. I 

thoroughly applaud you for launching a joint investigation of this woefully neglected issue and, 

as I stated, please don’t hesitate to contact me if I can be of further assistance. 

 

 

Sincerely,   

 

 
 

  

 

 

 

 

https://scholar.google.com/scholar_case?case=13841743782025775964&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://www.agediscriminationinemployment.com/2018/08/13/why-do-feds-ignore-epidemic-age-discrimination-in-employment/
https://www.agediscriminationinemployment.com/2018/08/13/why-do-feds-ignore-epidemic-age-discrimination-in-employment/

















