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INTRODUCTION


On September 17, 2018, the Committee on Parks and Recreation, chaired by Council Member Barry Grodenchik will hold a hearing to examine jointly operated playgrounds (JOPs) in New York City.  Representatives from the Department of Parks and Recreation (DPR), Department of Education (DOE) as well as parks advocates, environmental organizations and concerned community groups have been invited to testify.

BACKGROUND

Playgrounds are the cornerstones of many neighborhoods, and an integral part of growing up in New York City. For the children of today’s City, playgrounds combine fun, learning and exercise. According to DPR, the birth of public playgrounds officially began in 1887 with the Small Parks Act, which allowed the City to purchase small open spaces for children’s playgrounds.  However, the idea of public playgrounds did not really get off the ground until 1898, when Charles B. Stover and Lillian D. Wald of the Settlement House, formed the Outdoor Recreation League (ORL). The ORL sponsored and maintained privately-funded public playgrounds on parkland, and created some of the first organized recreational activities for children.  Until the creation of ORL, the only public playgrounds were provided by the Board of Education.  In 1902, Mayor Seth Low arranged to have the Parks Department work in conjunction with ORL to operate and improve playgrounds.  Their first project was the creation of Seward Park, New York City’s and the United States’ first municipally built playground.


As the idea of playgrounds began to catch on, their numbers increased steadily.   By 1913, there were 46 Parks Department operated playgrounds.  By 1915, there were 70 equipped playgrounds throughout the City.  By the 1920’s, playgrounds had become essential components of park systems throughout the Untied States.  When Robert Moses became Parks Commissioner in 1934, there were 119 playgrounds, and by the end of his tenure in 1960, the number had grown to 777.  According to DPR, the rapid growth of playground facilities in the City was assisted by massive federal spending during the Depression through the Works Progress Administration.


Over the years, there have been numerous trends in playground design.  In the 1950’s, playgrounds with interactive concrete shapes were the rage.  “Adventure Playgrounds” debuted in the 1960’s and 1970’s as a way to tap into a child’s imagination.  Playground safety became  more of a focus in the 1970’s, as a higher degree of professional attention was paid to safety concerns, and many playgrounds were retrofitted to eliminate hazardous conditions, such as the addition of outdoor safety padding to reduce the impact from falls on hard surfaces.  In the 1980’s and 1990’s, playgrounds were designed to reflect the culture and history of their neighborhoods, or to include elements that bore some relationship to the name of the playground (for example, the kite with key, light bulbs, and eels, are symbols of electricity, that adorn the play equipment at Electric Playground, which takes its name from Electchester Houses in Flushing, Queens).
  New York City was also the first city in the United States to build a playground for disabled and able-bodied children, which was completed in 1984 at Flushing Meadows Corona Park.
  
Joint Use Playgrounds
The concept of adapting playgrounds for joint use by public school children and the surrounding community began in the City with the creation of Jointly Operated Playgrounds (JOPs).  JOPs started in the 1930’s when the Board of Education agreed to provide land next to schools that DPR would build and maintain for recreational purposes.
 State law provides general authorization for schools to adapt their grounds for joint use.  Specifically New York State Education Law Article 9 § 414 states that local boards of education “may adopt reasonable regulations for the use of …schoolhouses, grounds or other property…when not in use for school purposes or when the school is in use for school purposes if in the opinion of the trustees or board of education use will not be disruptive of normal school operations.” Generally JOPs are used exclusively by schools during regular school hours, and are open to the public at all other times.
 There are currently about 267 JOPs throughout the City that DPR staff cleans, maintains, renovates and upgrades, though they are not officially mapped as parkland.  JOPs tend to be concentrated in areas of the City that have low levels of open space.  In fact, the City’s ongoing Community Parks Initiative (CPI) set up zones in areas of the City that are low income, high density, where parks in such zones are targeted for major capital investments after having been neglected for decades.
 About 116 of the 267 JOPs are located in these CPI zones, where the open space ratio is 0.93 acres per 1,000 residents, which is below the City average 1.5 acres per 1,000 residents and the goal of 2.5 acres for 1,000 residents.
  Without JOPs, those neighborhoods would have even less access to much needed recreational space, thus diminishing the quality of life of such neighborhoods’ residents.  
Schoolyards to Playgrounds 


The Schoolyards to Playgrounds Initiative (initiative) is another joint effort between DPR, DOE and the non-profit sector to expand access to open space for the City’s children. The initiative started in 2007, with a $111 million capital investment from the Bloomberg Administration, where the City in conjunction with the non-profit organization, Trust for Public Land, targeted certain DOE schoolyards, in order to transform them into more vibrant parks and make them open and accessible to the community at large.  The renovation work typically includes the addition of ballfields, basketball courts, play equipment, gardens, trees, benches, fencing, turf, landscaping, and the sealing and painting of surfaces to the existing schoolyard.
 Playgrounds that are part of this initiative are chosen based on whether the neighborhoods they are located in have a high population density, a population projected to grow, limited existing play or open space and a lack of other vacant land that can be developed into a new park or playground.
 The City handles the procurement and construction processes, while partnering with schools and communities in the design process.
 Once complete, the renovated playgrounds are turned over to DOE to maintain and operate.
 These former schoolyards, which had previously been off limits to their respective communities, are now open an accessible to the public on weekdays from after school till dusk and on weekends or days when school is not in session.
 Since the initiative started, 251 of these playgrounds have undergone renovation and been made publicly accessible.  That number will increase to 261 after 10 more playgrounds were added to the initiative in 2017 with a funding of $24 million dollars, composed $18.2 million capital funding from the City and $6 million in Community Development Block Grants.
  Since the inception of the program, it has been estimated that these revamped parks and playgrounds have brought more than one quarter million more New Yorkers within a 10-minute walk of a park and have increased the availability for more adults and high school students to be able to meet recommended levels of physical activity.
 
CURRENT ISSUES
Marx Brothers Playground 

Marx Brothers Playground is a 1.5 acre playground located in East Harlem Manhattan on Second Avenue between 96th and 97th streets that was opened in 1947 on land formerly occupied by the car barn of the old Second Avenue Railway.
 It has been operated as a JOP for nearly 60 years and is right across the street from a middle and high school (grades 6-12) (The Life Sciences Secondary School), and adjacent to a vocational school (School of Cooperative Technical Education). Presently, it contains multiple playground equipment and synthetic turf fields for baseball and soccer.
 


In 2017, the real estate developer, AvalonBay Communities Inc., won state and City legislative approval for a $1 billion plan to build a 760-foot-high tower with 1200 apartment units on 1.5 acres of land where the Marx Brothers Playground is located.
 The development will also include 20,000 square feet of retail space and three new schools.
 The schools are intended to be constructed by AvalonBay with no cost to the City or taxpayers, in conjunction with the City’s Educational Construction Fund which would issue $300 million of tax-exempt bonds, with AvalonBay paying the debt service with revenue from residential and retail rent.
 Additionally, AvalonBay agreed to make about 300 of the 1,200 units affordable, with rents for a two-bedroom apartment ranging from about $800 to $2,400 a month.
 Finally, Avalon agreed to replace the playground with a new playground of equal size in the middle of the complex, though no playground would be accessible during the 5 years that the project is scheduled to be undergoing construction.


Under New York State’s public trust doctrine, parks cannot be “alienated” or used for an extended period for non-park purposes without approval from the State legislature and then the City itself.
  Further, State law provides that city-owned parkland is “inalienable” and requires legislative approval to alienate such land.
 The City claims that there is no similar requirement for playgrounds.
  A piece of land may be considered to be a park either by express dedication, (e.g. by deed or passage of local law or resolution), or by implied dedication, (e.g. a continuous use of the land as a public park or other recreational open space).
 Once land is dedicated to parkland use, the dedication is irrevocable absent specific State legislative approval, though it has been unclear whether the doctrine applies to playgrounds that are not officially mapped or dedicated as parkland, which would otherwise trigger the alienation process.

Although officials of the DeBlasio Administration claimed that playgrounds did not constitute parkland that required the alienation process before the City could sell or transfer them, the City Council and State legislature differed and argued that Marx Brothers Playground was in fact a park.  Therefore, on June 15, 2017 the City Council passed and submitted a Home Rule Request (Preconsidered SLR 10 of 2017) to the State Legislature that sought authority to alienate or discontinue the playground’s use as parkland.  The Legislature subsequently passed bills Assembly bill A.8419 and Senate Bill S.6721 on June 21, 2017 entitled “An Act in relation to authorizing discontinuance of the use as parkland of the land in the City of New York commonly known as the Marx Brothers Playground.”  The Home Rule Request and State bills gave approval to the City, acting through DPR and DOE, to discontinue the use of Marx Brothers playground, and to transfer such land to the New York City Educational Construction Fund to permit the construction of a combined occupancy structure, and dedicate an amount equal to or greater than the fair market value of any portion of the playground for the acquisition of replacement parkland and/or capital improvements to the existing park and recreational facilities. Governor Andrew Cuomo signed the State bill on October 23, 2017, but then directed the Commissioner of the State Office of Parks, Recreation and Historic Preservation, Rose Harvey, to determine whether the playground was in fact parkland, which essentially puts the project on hold until a determination is made.
 Various community groups and park advocates have subsequently sued,
 arguing that this project sets a dangerous precedent that may put JOPs at risk throughout the five boroughs and have expressed concern that the discontinuation of the Marx Brothers Playground as parkland circumvents settled zoning principles that parks don’t have development value.

Conclusion

At this hearing the Committee will examine the how the City can expand the use of playgrounds for more of the City’s children and protect them in the long term from being lost or converted into non-recreational uses.
� DPR also made another nation-wide first, according to the 2002-2003 DPR Biennial Report, by installing what may be the nation’s first grey water recycling system in a playground in Seward Park with funds from the Department of Environmental Conservation during FY 2002.  This system cleans water from the playground spray shower and reuses that water to irrigate the park’s gardens and trees.
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