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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to imposing a fine against the owners of commercial buildings and residential buildings of six or more units who do not remove graffiti from their premises, and in relation to allowing the city to clean graffiti from these buildings without the consent of the owner of the property.


On September 27, 2004, the Committee on Public Safety, chaired by Council Member Peter F. Vallone Jr., will hold a hearing to solicit testimony on Int. No. 299 as well as the recent NYPD Anti-Graffiti Unit and Transit Bureau Vandals Squad merger.  Graffiti is one of the most visible forms of vandalism and despite numerous initiatives undertaken by multiple agencies, it continues to be a public nuisance in New York City.  Those expected to testify include representatives from the Police Department and other interested entities.

I.   New York City Anti-Graffiti Efforts

A.  Mayoral Community Assistance Unit

On July 11, 1995, Mayoral Executive Order No. 24 formally established the Mayor's Anti-Graffiti Task Force as a vital part of the City's effort to improve the quality of life for all New Yorkers.  The specific objectives of Executive Order No. 24 are to bring together City resources to mount a concerted and coordinated effort for the purposes of enforcing existing local laws, developing new legislative initiatives, initiating mechanisms to encourage and aid in the cleanup of graffiti, and informing the public about the negative impact of graffiti, such as the millions of dollars spent yearly on cleanup costs.  The City's coordinated anti-graffiti program combines prevention and education, enforcement, removal, surveying, technical solutions, and community outreach. The Task Force includes representatives of the Mayor's Office, including the Office of Operations and the Community Assistance Unit (CAU); the Departments of Consumer Affairs, Business Services, Cultural Affairs, Environmental Protection, Parks and Recreation, Housing Preservation and Development, Buildings, Probation, Sanitation, Transportation, and Citywide Administrative Services; the Police Department and Fire Department; and the New York City Housing Authority, the Landmarks Preservation Commission; and the New York City Transit Authority.

In a July 2002 press release, Mayor Bloomberg announced a multi-agency graffiti cleanup, led by the Mayor’s Anti-Graffiti Task Force, with the assistance of local community groups throughout the five boroughs. The cleanup effort was designed to “enlist community groups and coordinate City agencies to remove graffiti as soon as it appears and punish those who are responsible.”

The Mayor’s Community Assistance Unit (CAU), whose mission is to assist residents with problems in their neighborhoods and advance the Mayor’s city and borough-wide initiatives, coordinates this cleanup. The Anti-Graffiti Task Force focuses this cleanup on certain areas within the five boroughs, and relies on certain agencies to remove graffiti throughout the City.  These agencies include the Department of Sanitation, which operates two power washers and two paint trucks, the Department of Parks and Recreation, which operates power washers, paint, and spray rigs to remove graffiti, and the Economic Development Corporation, which operates a fleet of ten trucks to eliminate graffiti in the City's industrial, commercial, and maritime areas.


A year later, a July 2003 press release revealed that the City’s multi-agency Anti-Graffiti Task Force had removed over 16.3 million square feet of graffiti from more than 6,241 sites across New York City.  CAU further attempted to increase efforts to remove graffiti as well as enable neighborhood groups to assist in the effort through the Mayor's Paint Program.
 

B. Anti-Graffiti Unit

The Anti-Graffiti Unit was a part of the NYPD Special Operations Division.  The command was based in the 111th Precinct Station House in Bayside, Queens. The unit developed intelligence and information on graffiti and vandalism patterns, and its investigations led to the arrest of perpetrators of crimes against property in the city.  The unit was also responsible for tracking and preventing the destruction of city owned property by vandals, and members of the Unit lectured at schools and to community groups about the negative effect graffiti has on the community and how to prevent it
.

C. Vandals Squad
The Vandals Squad is a part of the NYPD Transit Bureau.  The squad is based in Brooklyn and is composed of one lieutenant, eight sergeants, and 60 police officers that target vandalism in the city's train stations, train tracks, and subway cars. The Vandals Squad uses debriefings, follow-ups, computer tracking, confidential informants, intelligence gathering, and surveillance. They also work closely with the various District Attorneys' offices, which are now sending offenders to jail with stiff sentences. A Police Department directive, specific to this matter, mandates that a vandal's "tag" (that is, a gang-related or graffiti-related nickname) be entered on arrest reports.   Another priority is apprehending criminals who steal copper cable from subway stations and thus disrupt train schedules because of the immediate repairs that are required. All officers assigned to the squad are sent to track school where they become track-certified, enabling them to enter the tracks while the power is on.

D. The Anti-Graffiti Unit-Transit Bureau Vandals Squad Merger

Police Commissioner Raymond Kelly, working with top NYPD officials (including Chief of Transportation Michael Scagnelli, and Assistant Chief Charles Kammerdener) has recently decided to merge the Police Department's Anti-Graffiti Unit into the Transit Bureau's Vandals Squad, placing the officers under a single command. The goal of the merger is to create a new squad of 80 officers who will fight vandalism in the subway and on the streets and respond to other crimes within the transit system. Commissioner Kelly states that “a plan to merge two anti-graffiti units in the NYPD would bolster - not worsen - vandalism enforcement in New York City.  We are revitalizing the graffiti squad.  We are expanding it, not disbanding it.”

According to media reports, community leaders as well as police officers are opposed to the merger, claiming it will not “translate into more enforcement.”
  Many believe that the Anti-Graffiti Unit both improves the quality of life and reduces gang activity in their neighborhoods.  Restructuring the Unit, they claim, will “make life easier for vandals.”
  Another issue is the concern over lack of police presence after the merger takes place.  The 111th Anti-Graffiti unit currently has eight officers, even though it was created for a contingent of 20, while the Brooklyn Vandals Squad has 48 officers but should have 60.
   Those opposed believe that the merger will shift focus away from the streets to the subways.

E.  Issues and Concerns


Multiple agencies have been brought together to combat graffiti and to preserve the quality of life enjoyed by the City’s residents.  The NYPD’s Anti-Graffiti Unit, Transit Bureau Vandals Squad, the Community Assistance Unit’s Anti-Graffiti Task Force and several community groups have continuously worked to clean up all forms of graffiti.  Despite these successful initiatives, graffiti continues to be a nuisance and requires continued efforts from these groups.  The recent merger of the Anti-Graffiti Unit and the Vandals Squad raises concerns that there may be a possible shift of focus away from anti-graffiti efforts. The Committee hopes to learn about the reasoning behind the merger and how it will reduce graffiti in our communities.  Specifically, the Committee will seek information on the modified duties under the new squad, how anti-graffiti responsibilities will be allocated, and other steps taken by the Department to ensure that anti-graffiti measures are given equal priority.  

II.   INT. NO. 299

A. New York City Anti-Graffiti Laws


It is illegal under New York City law to deface any property by writing, painting or drawing any inscription, figure or mark or affix, attach or place by whatever means a sticker or decal of any type without permission of the owner of the property.
  It is also illegal to carry an aerosol spray paint can, indelible marker or etching acid into a public building with the intent to make graffiti.
  It is further illegal under New York City law to sell or offer to sell an aerosol spray paint can, broad tipped indelible marker or etching acid to any person under eighteen years of age.
  Such items must be behind the counter in a locked display case and available to customers only with the assistance of store employees.

The making of graffiti, or the sale of an aerosol spray paint can, indelible marker or etching acid to a minor, is a class B misdemeanor “punishable by a fine of not more than five hundred dollars or imprisonment of not more than three months, or both.”
 Further, any “person who has been previously convicted of violating the provisions of this section shall be guilty of a class A misdemeanor punishable by a fine of not more than one thousand dollars or imprisonment of not more than one year, or both.”
  Retailers that do not properly display spray paint, broad tipped indelible markers or etching acid are liable for civil penalties of not more than five hundred dollars for each violation, and up to one thousand dollars if they have been previously convicted of violating this section.

B. New York State Anti-Graffiti Laws 

Under New York State law, no person “shall make graffiti of any type on any building, public or private, or any other property real or personal owned by any person, firm or corporation or any public agency or instrumentality, without the express permission of the owner or operator of said property.”
 Graffiti is defined as the “etching, painting, covering, drawing upon or otherwise placing of a mark upon public or private property with intent to damage such property.”
  It is also illegal under New York State law to possess graffiti instruments “under circumstances evincing an intent to use [them] in order to damage” property.

In addition, under § 145.00 of the Penal Law, it is a misdemeanor to intentionally damage property of another person or recklessly damage property of another person in an amount exceeding $250. It is a felony under Penal Law § 145.05 for a person to intentionally damage property of another person in an amount exceeding $250.


C.  Provisions of Int. No. 299

Int. No. 299 establishes penalties for owners who fail to remove graffiti from certain premises, and allows the city to abate graffiti when an owner refuses to remove it.

The legislative findings of the bill indicate that “graffiti is a public nuisance, one that degrades the quality of life in neighborhoods and communities across the city.  Graffiti creates an atmosphere of neglect, inviting criminal activity and contributing to a feeling of disorderliness and fear.” Hoping to remove this blight from city streets, but respecting property rights and First Amendment speech rights, the legislation attempts to craft a solution to the city’s graffiti problem that “both adequately addresses the need to rid our communities of graffiti as well as protect our important freedoms.”

To this end, the bill begins in section (a) by defining graffiti as any “letter, word, name, number, symbol, slogan, message, drawing, picture, writing, or other mark of any kind visible to the public from a public place that is drawn, painted, chiseled, scratched, or etched on a commercial building or residential building, or any portion or structure thereof, including fencing, provided, however, that this definition shall not include advertising or any other letter, word, name, number, symbol, slogan, message, drawing, picture, writing, or other mark of any kind lawfully placed on a commercial building or residential building by an owner of the property, a tenant of the property, by an authorized agent of such owner or tenant, or unless otherwise approved by the owner or tenant.”

A “commercial building” means “a building which is used, or any building a portion of which is used, for buying, selling or otherwise providing goods or services, or for other lawful business, commercial, professional services or manufacturing activities.”

A “residential building” means “a building containing six or more separate dwelling units.”

“Public place” is defined as a “place to which the public or a substantial group of persons has access including, but not limited to, any highway, street, road, sidewalk, parking area, shopping area, place of amusement, playground, park or beach.”

Section (b) requires that the owner of “every commercial building and residential building shall keep and cause to be kept such building free of all graffiti and graffiti-like defacements that are visible from a public place.”

Section (c) sets forth the penalty and abatement procedures that may be employed by the city.  First, the bill indicates that any owner of a commercial or residential building who fails to remove graffiti from a commercial or residential building, as defined in the statute, within thirty days of receiving notice to do so, shall be liable for a civil penalty for each violation of not less than one hundred fifty dollars nor more than three hundred dollars.  Such notice shall also indicate that if the owner fails to remove such graffiti within thirty days of receipt of such notice, “then the city may cause such graffiti visible to the public from a public place to be removed.”  Such removal may be conducted pursuant to a written consent from the owner of the property, or if such consent is not forthcoming, then the “department of sanitation, community assistance unit, or any other agency designated by the mayor may remove such graffiti and graffiti-like defacement without securing the consent of the owner.”

Section (c) also sets forth the procedures by which the notice must be delivered to the owner of the property.

This local law shall become effective immediately.
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