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I. Introduction
On December 18, 2017, the Committee on Economic Development, chaired by Council Member Daniel R. Garodnick, will hold a vote on Proposed Intro. No. 1615-A, sponsored by Council Member Laurie Cumbo, which would create a subcontractor resource guide. The Committee previously heard this bill at a hearing on June 22, 2017 and received testimony from the Mayor’s Office of Contract Services, the New York City Department of Small Business Services, businesses contracting with the city, and interested members of the public.
II. Background
The mayoral agencies of New York City enter into tens of thousands of contracts with private vendors each year.
 These contracts range from large professional services or construction contracts to smaller human services or goods contracts.
 In many of these cases subcontractors are hired by prime contractors in order to complete the terms of the contract. Under existing city rules subcontractors can be proposed by prime contractors at any time, but must be approved by the respective city agency before that subcontractor’s work can commence.
 
Since the passage of Local Law 1 of 2013
 city agencies have been permitted to set participation goals for Minority- and Women-Owned Businesses (“M/WBEs”) in city procurement for standardized, professional and construction services contracts.
 This includes M/WBE status for both prime contractors as well as their subcontractors.
  In September 2016 Mayor De Blasio announced his intention to further expand M/WBE contracting to all city contract awards – with the goal of reaching thirty percent of all city contracting expenditures on M/WBEs by 2021.
 

In order to meet these M/WBE participation goals, often city agencies will rely on prime contractors to find M/WBE subcontractors themselves. While the role of M/WBE subcontractors currently varies across industries in city procurement, city agencies and prime contractors are preparing to meet the Mayor’s proposal in 2021 when the M/WBE participation goals will apply to most city contracts. As 2021 approaches and the 30% M/WBE participation goal expands to most city contracts, the relationships between subcontractors – M/WBEs and non-M/WBE alike – and prime contractors will need to be thoroughly understood by all parties involved in city procurement.  
III. General Rights of Contractors
City procurement is governed by several state and local laws, including the New York State General Municipal Law (“GML”), the New York City Charter, and rules promulgated by the Procurement Policy Board (“PPB”). GML §103 requires state and local agencies to utilize a competitive bidding process to award government contracts to the lowest responsible bidder.
 The policy rationale behind these requirements include: 1) “the protection of the public fisc by obtaining the best work at the lowest possible price; and 2) the prevention of favoritism, improvidence, fraud, and corruption in the awarding of public contracts.”
 In the interest of preserving the resources necessary to conduct the competitive bidding process, GML §103 does permit establishing rules to govern small purchases for which competitive bidding is not required.
 Chapter 13 of the City Charter provides that the PPB is responsible for promulgating rules required by Chapter 13 and certain additional rules “necessary to implement th[ose] provisions.”

One of the many underlying purposes of the PPB rules is to “ensure the fair and equitable treatment of all persons” who engage with the city’s procurement system and to foster effective competition from all segments of the vendor community, including small businesses and minority and women-owned business enterprises.
 The PPB rules govern city procurement, including guidance on how agencies draft solicitations, conduct determinations of vendor responsibility, and vendor performance evaluations.
 Provisions within the PPB rules also indicate the rights of vendors who enter into a contract with the city, such as the ability to appeal a non-responsibility determination, directly engage in the evaluation and documentation of their performance fulfilling the contract, and the right to prompt payments.

While there are several procurement-related laws that extend protections and rights to vendors contracting with the city, their applicability can be limited to a prime contractor in a direct contractual relationship with the city.
 While prime contractors are legally held to accountability and compliance requirements when they utilize a subcontractor, advocates and businesses owners have expressed a need for more city oversight of prime contractors to ensure the fair treatment of subcontractors.

IV. Practical Impacts on Subcontractors
As subcontractors are not in a direct contractual relationship with the city, and thus may not be privy to the same payment and other agreements ensured to the prime contractor, steps could be taken to ensure that specific protections and supports exist for subcontractors hired to fulfill the city’s prime contracts. 

There are some protections for subcontractors on federal prime contracts, most significantly related to construction. The amended Miller Act of 1935 authorizes subcontractors who provide labor or materials used for federal construction projects of $150,000 or more to recoup payment due by taking civil action against a prime contractor’s payment bonds.
 The 1988 amendments to the Prompt Payment Act requires federal agencies to include a clause in their contracts that ensures the subcontractor is paid by the prime contractor for “satisfactory” performance within seven days of receiving payment from the contracting agency.

Further, Section 8(d) of the Small Business Act requires that prime contractors provide the contracting officer written notification if a subcontractor is paid a “reduced price” for completed work or is paid more than 90 days past due.
 Section 8(d) also generally requires that prime contractors include plans to subcontract with small businesses for percentages of the work, as well as make “good faith efforts” to employ any subcontractors that assisted in preparing the winning bids or proposals.
 Failure to do so requires a written explanation from the prime contractor to the contracting officer.

The city does provide some support to subcontractors of government contracts. The Department of Small Business Services (“SBS”) and the Mayor’s Office of M/WBEs are positioned to provide subcontractors with educational services and other support should they encounter non-payment or other issues with a prime contractor on a city contract. However, more can be done to help protect subcontractors, especially small businesses and M/WBEs that may be particularly vulnerable should they need to contend with non-payment or other issues with the prime contractor. Creating a resource guide would serve to communicate the rights of subcontractors working for a prime contractor in contract with the city, as well as offer guidance as a valuable educational tool for prime contractors and subcontractors alike. 
V. Proposed Intro. No. 1615-A
This bill would require the Department of Small Business Services, in consultation with the City Chief Procurement Officer, to develop and make available to all agencies a subcontractor a subcontractor resource guide which would provide subcontractors with information about their rights with respect to payment by contractors and available city services. The bill would also require the subcontractor resource guide to be published on the City’s website.
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Be it enacted by the Council as follows:
Section 1. Title 6 of the administrative code of the city of New York is amended to add a new section 6-142 to read as follows:
§ 6-142 Subcontractor resource guide a. For purposes of this section, the following terms shall have the following meanings: 
“Contracting agency” means a city, county, borough, or other office, position, administration, department, division, bureau, board or commission, or a corporation, institution or agency of government, the expenses of which are paid in whole or in part from the city treasury.
“Contractor” means a person or entity who is a party to a contract with a contracting agency valued in excess of $100,000.

“Subcontractor” means a person or entity who is a party or a proposed party to a contract with a contractor valued in excess of $100,000.

“Department” means the department of small business services.

b. The department, in consultation with the city chief procurement officer, shall develop and make available to all contracting agencies a subcontractor resource guide. Such resource guide shall be in the form of a written document, using plain and simple language, which provides subcontractors with key information on city contracting. Such resource guide may include, but not be limited to, information about the rights of subcontractors with respect to payment by the contractor, available city services to assist subcontractors, and contact information for relevant city agencies. The department shall coordinate with the city chief procurement officer to update such resource guide as necessary and make such resource guide available on the website of the department.  

c. Each contracting agency shall provide a link to the subcontractor resource guide published on the department’s website, as appropriate. 

d. The subcontractor resource guide shall serve as an informational document only and nothing in this section or in such document shall be construed to create a cause of action or privity of contract between the agency and the subcontractor, or to constitute a defense in any legal, administrative or other proceeding.

e. Nothing in this section shall be construed to limit an agency's authority to cancel or terminate a contract, issue a non-responsibility finding, issue a non-responsiveness finding, deny a person or entity pre-qualification, or otherwise deny a contractor city business.
§2. This local law takes effect 180 days after it becomes law.   
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� See Mayor’s Office of Contract Services “Agency Procurement Indicators Fiscal Year 2016” at 4-5 available at http://www1.nyc.gov/assets/mocs/downloads/pdf/IndicatorsReport/AgencyProcurementIndicators20161017.pdf
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� See Mayor’s Office of Contract Services, “M/WBE Regulations” available at https://www1.nyc.gov/site/mocs/mwbe/regulations.page.


� See N.Y.C. Admin. Code § 6-129.
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� See Mayor’s Office of M/WBEs, “Mayor de Blasio Announces Bold New Vision for the City's M/WBE Program,” Sep. 28, 2016 available at http://www1.nyc.gov/office-of-the-mayor/news/775-16/mayor-de-blasio-bold-new-vision-the-city-s-m-wbe-program/#/0


� See N.Y. General Municipal Law §§ 103-104.


� N.Y. State Chapter, Inc. v. N.Y. State Thruway Authority, 88 N.Y.2d 56, 68 (1996).
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� See N.Y.C. Charter Ch. 13. 
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� See Kate M. Manuel, Legal Protections for Subcontractors on Federal Prime Contracts, Congressional Research Service (January 27, 2014), available at � HYPERLINK "https://fas.org/sgp/crs/misc/R41230.pdf" �https://fas.org/sgp/crs/misc/R41230.pdf� 
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