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I. INTRODUCTION 

On December 4, 2017, the Committee on Juvenile Justice, chaired by Council Member Fernando Cabrera, will hold a public hearing on City’s efforts in the implementation of raising the age of criminal responsibility.  Those expected to testify include representatives from New York City’s Administration of Children’s Services Division of Youth and Family Justice (“DYFJ”), the Mayor’s Office of Criminal Justice, advocates, and special interest groups. 

II. BACKGROUND  

History of Age Delinquency in New York City

Throughout most of New York’s early history, children who committed criminal offenses were prosecuted in the criminal system. After recognizing the harms of incarcerating children in the adult penitentiary, by the mid 19th century the state legislated reforms to require that children be committed to “houses of refuge,” publicly-funded institutions with the goal of rehabilitating juvenile transgressors in lieu of imprisonment.
 In 1909, the New York State Legislature (“Legislature”) enacted its first juvenile delinquency law, which decriminalized most offenses for youth between the ages of 7 to 16.
  In 1962, the Legislature was presented with an opportunity to reexamine the age threshold of juvenile responsibility with the enactment of the Family Court Act, which established the Family Court system across the state.
 At the time, the Legislature could not agree on the age threshold and tentatively selected 16 as the upper age limit, until public hearings could be held and further studies could be presented.
 However, the issue was not subsequently revisited.
  
Differences between the Criminal Justice System and Juvenile Justice System

The New York State Family Court Act gives Family Courts exclusive original jurisdiction to hear juvenile delinquency cases.
 Presently, a “Juvenile Delinquent” is a youth who is over 7 but less than 16 years of age, who commits an act that would be a crime if he or she were an adult.
 A juvenile delinquent may face a maximum placement term of 12 months for a misdemeanor;
 18 months for a felony;
 or 5 years for a violent felony, as designated by the Family Court Act.
 During the pendency of juvenile delinquency cases, juveniles are either supervised by the New York City Department of Probation (“DOP”)
 or detained in facilities overseen by DYFJ. Adjudicated youth who receive a disposition of placement are placed in facilities overseen by the New York State Office of Children and Family Services (“OCFS”). Because a finding of juvenile delinquency is not considered a criminal conviction,
 youth do not acquire a criminal record as a result of juvenile delinquency proceedings. Moreover, the Family Court judge, in response to a motion made by the youth, may seal any records relating to the proceeding.

One overarching goal of the juvenile justice system is to rehabilitate young people who commit offenses. Coordinated efforts are made to identify negative behavior in youth and to reform their actions by placing certain requirements on them and their families. Unfortunately, this task is often difficult due to the fact that most young people involved in the juvenile system have special needs. In 2014, approximately 42% of the 384 young people admitted into OCFS’ juvenile facilities required mental health services, and nearly 62% needed substance abuse services.
 Nationwide, it is estimated that 70% of females and 60% of males secured in juvenile facilities have a psychiatric disorder other than a conduct disorder.
 Approximately 50% of detained youth nationally have two or more mental disorders.
 As such, an important goal of the juvenile justice system is to connect young people with necessary services such as evidence-based therapy, mentoring, mental health services, education and vocational training.  
In contrast, the adult criminal justice system is typically thought to focus on punishment and incarceration, with limited educational or rehabilitative options available to young offenders. Even if services are available, they are often not tailored to the developmental needs of youth.  When young people go through the adult criminal system, they often “fall through the cracks,” leaving the system with no education or skills and no services to address their special needs.
 According to the United States Department of Justice (“DOJ”), among youth processed in adult criminal court, those sentenced to prison had significantly greater odds than those who received a less severe sentence of having a disruptive behavior disorder, a substance abuse disorder, or co-occurring affective and anxiety disorders.

 Benefits Youth in New York City’s Juvenile Justice System

Studies have shown that pretrial detention has been found to negatively impact youth, and can have serious consequences. Detained youth are removed from their communities, families, and support systems and, once released, they encounter obstacles to re-enrollment in school or renewed participation in specialized treatment.
 Recognizing the poor outcomes associated with juvenile detention, many jurisdictions, including New York City, have instituted reforms to ensure that detention should be reserved only for those youth who pose the highest risk to themselves or to the community.  
Alternative-to-Detention (“ATD”) and Alternative-to-Placement (“ATP”) programs aim to serve youth who, with the appropriate level of supervision, services, and support systems in place, may safely remain at home in the community. Families may play a critical role in youth rehabilitation by ensuring that youth engage in services and comply with court-ordered monitoring. Often, family members need help in order to carry out this task. One of the goals of ATD and ATP programs is to strengthen the family as a unit, including addressing family dynamics that might have led a youth to commit offenses in the first place, and providing parenting skills training and support to the family members in order to help them manage their children more effectively and to reduce antisocial behavior. There are numerous programs that directly provide therapeutic services to families involved in the juvenile justice system that are either directly administered by DYFJ or are contracted by the Department. 

Additionally, in 2012 New York launched the “Close to Home” program, which allows City youth who were previously sentenced to remote, state-run facilities, to instead be placed into small, therapeutic settings closer to their families and communities.
 The initiative was fueled in large part by a high-profile DOJ investigation into abuse and violence in state-run juvenile facilities,
 as well as the rising costs and growing evidence of a failed system.
 At a hearing of the Juvenile Justice Committee held on April 14, 2016, representatives from DYFJ testified that ACS not-for-profit partners were then operating 25 non-secure placement (“NSP”) facilities and five limited-secure placement (“LSP”) facilities for New York City youth.
 In Fiscal Year 2016, 238 juveniles were admitted to New York City’s Close to Home facilities.
 
Shifts in Juvenile Justice Policy Informing Raise the Age Reforms
A century ago, virtually every state restricted a juvenile court’s jurisdiction to children less than 16 years of age.
 Today, the national norm is to prosecute juvenile transgressors over 16 in the juvenile system. In 41 states and the District of Columbia, the age of criminal responsibility starts at 18;
 and in 7 states, the age is 17.
 Currently, New York and North Carolina are the only two states that still try 16- and 17-year-olds in the adult criminal court system, regardless of the severity of the offense.
 Several factors have contributed to the states’ shift from a “get tough” approach to one that recognizes the diminished responsibility of youth including: (i) a decrease in the juvenile crime rate and the minor nature of most juvenile crimes; (ii) research on adolescent brain development suggesting diminished responsibility; and (iii) recognition of the increased recidivism for youth incarcerated in adult prisons.
 
In New York City, the arrests of youth ages 16 and 17 has steadily declined. In 2015, 17,000 youth between the ages of 16 and 17 were arrested in New York City, compared to 26,651 in 2011.
 Overwhelmingly, crimes that led to an arrest of a young person in 2015 were for a misdemeanor. 71% of youth ages 16 and 17 were arrested for a misdemeanor in 2015, while less than 15% were arrested for a violent crime.

III. New York State’s Plan to Raise the Age of Criminal Responsibility
In 2014, New York State Governor Andrew Cuomo issued Executive Order 131, which established the Commission on Youth, Public Safety and Justice, and directed the Commission to “(a) develop a plan to raise the age of juvenile jurisdiction, and (b) make other recommendations as to how New York’s justice systems can improve outcomes for youth while promoting community safety.”
  The Commission published recommendations including a comprehensive set of reforms to accomplish the goal, and many of those recommendations were contained in legislation enacted by the New York State legislature in April of 2017.

Provisions Included in 2017 Raise the Age Legislation
The New York State Raise the Age legislation, enacted as part of the Governor’s Executive Budget, passed both houses of the legislature and signed into law by Governor Cuomo on April 10, 2017, and effectively raised the age of criminal responsibility to 17-years-old starting in October of 2018 and then to 18-years-old by October of 2019.
 Specific provisions of the legislation are as follows. 
First, the legislation mandates that once the provisions of Raise the Age are fully enacted, immediately upon arrest of any 16-or 17-year-old youth, a police officer must notify the youth’s parent or guardian. 
  Further, parental consent is required for all custodial questioning of youth under 18 years-old, and such question must occur in an age-appropriate setting and only for a reasonable duration of time.
 
Regarding court processing of 16- and 17-year-olds who alleged engage in otherwise criminal conduct, once Raise the Age is fully implemented, the majority of these cases will be heard in the Family Court, with the potential to be transferred to new Youth Parts as a component of the adult criminal court.  All misdemeanors, other than vehicle or traffic law offense, will originate in Family Court.
 All felony cases will originate in the Youth Part of the adult criminal court; with non-violent felonies being transferred to the Family Court unless the District Attorney files a motion within 30 days showing “extraordinary circumstances” as to why the case should remain in the Youth Part.
 Violent felonies—excluding offenses involving the display of a deadly weapon, the causing significant physical injury, or the engagement of unlawful sexual conduct—are also subject to motion for transfer from the Youth Part to the Family Court unless the District Attorney files a motion within 30 days demonstrating “extraordinary circumstances” as to why the case should remain in the Youth Part.

Additionally, and of significance the present hearing, the Raise the Age legislation, includes substantial reforms for the detention and placement requirements of justice involved youth.  Specifically, pursuant to the new law, 16- and 17-year-olds cannot be sentenced to or detained in facilities that also house adults; this includes provisions whereby no youth under 18 may be incarcerated on Rikers Island by October 1, 2018.
 Youth whose cases are resolved in Family Court will be detained or placed in OCFS operated or licensed facilities.

 Adolescent Offenders detained pre-trial will be held in a specialized secure juvenile detention center for older youth, which will be certified and regulated by OCFS and the state commission of correction, with judges maintain discretion to sentence Adolescent Offenders to less than a year incarceration in specialized juvenile detention center for older youth. 
 Adolescent Offenders who are sentenced to state imprisonment will be placed in an Adolescent Offender facility developed by the state with enhanced security managed by the New York State Department of Corrections and OCFS. 

IV. ISSUES AND CONCERNS
At today’s hearing, the Committees hope to hear from the Administration on the planning and progress that has been undertaken to facilitate the successful implementation of the State’s Raise the Age legislation.  Specifically, the Committee seeks information on planning for retrofitting of juvenile facilities by October 1, 2018, to enable the housing of 16-and 17-year-olds required to be moved off Rikers Island by that date.  Additionally, the Committee seeks further details on DYFJ plans for staffing increases that may be necessary to accommodate increases in the juvenile population in its custody.  Furthermore, aside from the logistic implementation of raising the age of criminal responsibility, the Committee wants to fully understand how raising the age will create positive impacts and opportunities for not only court involved youths, but also society. 
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