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INTRODUCTION


On October 30, 2017, the Committee on Immigration, chaired by Council Member Carlos Menchaca, will hold a hearing on Proposed Int. No. 1568-A, A Local Law in relation to federal immigration enforcement and Proposed Int. No. 1558-A, A Local Law in relation to persons not to be detained by the department of probation. The first hearing on this legislation was on April 26, 2017.
BACKGROUND
According to the New York City Department of City Planning, as of 2013, foreign-born individuals accounted for roughly 37% of the City’s total population.
 New York State is estimated to have anywhere between 775,000 to 850,000 undocumented immigrants, with the New York City-Newark-Jersey City metro area home to approximately 1.15 million.
 Moreover, the roots of immigrant communities in the City run deep. It is believed that approximately six-in-ten New Yorkers are either immigrants or the children of immigrants.
 Nationwide, approximately two thirds of the adult undocumented immigrant population had lived in the U.S. for at least ten years.

President Donald J. Trump identified immigration as one of his top policy concerns during the 2016 presidential campaign, often setting himself apart from the large pool of Republican candidates by taking a harsh anti-immigrant stance.
 Since taking office, President Trump has repeatedly pointed to immigration, both lawful and unlawful, as a cause of low wages for, and high unemployment rate among, native-born American citizens.
 In addition, the President often cites crimes committed by undocumented individuals.
 President Trump’s Administration began to act on many of his campaign promises relating to immigration—including the construction of a wall along the United States-Mexico border and increased enforcement efforts—within days of taking office. Specifically, the President issued a series of Executive Orders purportedly designed to increase immigration enforcement both internally and at the southern border. With a sizable immigrant population, New York City residents, government, and service providers face new challenges as the federal government continues to rapidly implement its immigration agenda and upend long-standing policies.
 
Federal Immigration Law and Enforcement

The Constitution grants Congress the power to “establish an uniform rule of naturalization.”
 Combined with the inherent power of the U.S., as a sovereign, to exclusively conduct relations with foreign nations, the power to regulate immigration lies firmly within the purview of the federal government.
 This authority has long been recognized by the Supreme Court, which has affirmed its powers to determine what non-citizens may be admitted into the country, the period in which they may remain, the regulation of their conduct before naturalization, and the terms and conditions of their naturalization.
 Congress has regularly exercised its authority in this realm throughout our nation’s history; however, for the sake of brevity, this section will focus on more recent developments. 

The Immigration Reform and Control Act (IRCA), passed in 1986 in response to a perceived “large-scale influx of undocumented aliens,” consists of a series of reforms to the Immigration and Nationality Act (INA) designed to prevent the unauthorized employment of non-citizens.
 The IRCA prohibited employers from knowingly hiring or recruiting undocumented immigrants; required employers to verify the employment eligibility of non-citizen job applicants; and provided a path to legal status for undocumented non-citizens that had been in the U.S. since at least 1982.
 Further, Congress made the deportation of ‘aliens’ with certain criminal convictions a formal enforcement priority and directed the federal government to start deportation proceedings “as expeditiously as possible” after conviction for a deportable offense.

Federal Immigration Enforcement 
Prior to 2003, the Immigration and Naturalization Service (INS) conducted federal immigration enforcement as an agency of the U.S. Department of Justice. After the 2001 terrorist attacks, Congress passed a law consolidating a number of agencies and offices—including the INS—into the newly formed Department of Homeland Security (DHS), with Immigration and Customs Enforcement (ICE) taking over many of INS’s responsibilities.
 The years following the creation of ICE would see a massive increase in the size of the agency and its resources.
In his last year in office, President George W. Bush launched Secure Communities, a program designed to utilize the criminal justice system to quickly identify immigrants who might be deportable. The Secure Communities program is contained within the Criminal Alien Program (CAP)—an umbrella for various ICE initiatives and programs directed at identifying, arresting, and removing priority aliens.
 One of CAP’s oldest and most effective techniques is the screening of jail and prison booking records, allowing ICE to find potential matches in DHS databases and identify individuals for removal.
 The establishment of Secure Communities comported with a 2007 Congressional directive to ICE to develop a plan to “identify every criminal alien, at the prison, jail, or correctional institution in which they are held” and establish a process to remove those judged deportable using a methodology that prioritizes noncitizens convicted of “violent crimes.”
 
Generally, at the time of arrest, an arrestee’s fingerprints are sent to the FBI for statistical and criminal justice purposes. Under Secure Communities, those fingerprints are also sent to DHS, where information relating to the arrestee’s immigration history is used to assess whether the arrestee may be deportable. If DHS suspects deportability, the agency sends the local authority a request to detain that individual for an additional 48 hours past the time they would have been released from custody. This extended detention gives ICE additional time to take custody of the arrestee, presumably to initiate deportation proceedings or commence the repatriation process. Participation in the Secure Communities program was voluntary until DHS made participation mandatory starting in 2013.
 To date, ICE has issued nearly one million detainer requests nationally, with thousands issued to authorities in New York City.
 

In the program’s infancy, there was no clear framework for determining which classes of potentially deportable individuals ICE should target. The authorizing legislation set forth the goal of improving and modernizing “efforts to identify aliens convicted of a crime, sentenced to imprisonment, and who may be deportable, and remove them.” In furtherance of that goal, ICE was further directed to develop a methodology “to identify and prioritize for removal criminal aliens convicted of violent crimes.”
 Thus, Secure Communities was intended to serve as a guide for ICE’s efforts under CAP by establishing priorities for removal.

Following the launch of Secure Communities, ICE’s efforts were marked by a scattershot approach to removals—in fiscal 2008, just 31% of individuals removed had been convicted of a crime, only rising to 35% the following year.
 In 2010, ICE began to move toward a more focused approach following the establishment of civil immigration enforcement priorities.
 “Aliens who pose a danger to national security or a risk to public safety” were listed as the highest priority, including, but not limited to, individuals:

· engaged in or suspected of terrorism;

· convicted of crimes, “with a particular emphasis on violent criminals, felons, and repeat offenders;”

· over age 15 who “participated in organized criminal gangs;”

· with outstanding criminal warrants; and 

· who “otherwise pose a serious risk to public safety.”

Three levels of offenders were established, with levels 1 and 2 to receive “principal attention” when prioritizing the removal of those convicted of crimes.
 Level 1 offenders were defined as those convicted of an aggregated felony, or two or more felonies, with those convicted of any felon and three or more misdemeanors classified as level 2 offenders.
 Recent “illegal entrants” were priority two, with fugitives and those “intentionally obstruct immigration controls” priority three.
  

The establishment of priorities did increase the percentage of deportees with criminal convictions, yet the incumbent use of overall numeric goals—not those tied to particular categories—arguably negated some of the progress sought by removing incentives for officers to pursue those with higher level charges.

The End of Secure Communities

In November 2014, DHS announced that the “Secure Communities program, as we know it, will be discontinued,” citing the fact that “the program has attracted a great deal of criticism, is widely misunderstood, and is embroiled in litigation.”
 Most legal challenges to the program focused on the constitutionality of extending the period of detention pursuant to a detainer request and in the absence of probable cause. At the time of the announcement, then-Secretary Jeh Johnson wrote that, per the recommendation of the Homeland Security Advisory Council Task Force, Secure Communities “must be implemented in a way that supports community policing and sustains the trust of all elements of the community in working with local law enforcement.”
 
Secure Communities’ replacement, the Priority Enforcement Program (PEP) took effect in July 2015 and primarily differed from its predecessor in two ways: enforcement priorities and policies on the use of detainers.
 Most significantly, the revised PEP priorities placed a larger emphasis on removing individuals with more serious criminal convictions, repeat offenders, and recent entrants.
 PEP carried on many of the features of Secure Communities, most notably, that it “continued to rely on fingerprint-based biometric data submitted during booking by state and local law enforcement agencies to the [FBI] for criminal background checks.”
 It is worth emphasizing that this statement, from no less than the Secretary of Homeland Security, acknowledged both that the federal government is at least partially dependent on products of state and local government resources collected and the products of local resources are shared for a wholly different purpose.

 
The establishment of new enforcement priorities did somewhat positively impact ICE removals. During fiscal 2016, 83% of removals were classified as priority 1 and 13% as priority 2.
 However, still only 58% of removed individuals had been convicted of a crime.
 The fact that more than 70% of removals occurred at the border could account for this discrepancy, as those apprehended at the border attempting to unlawfully enter fall under priority 1.
 In addition to new enforcement priorities, PEP instructed ICE to replace requests for detention with requests for notification which ask a local authority to notify ICE of a pending release date for individuals still in their custody.
 
The shift in priorities and detainer policies under PEP has not resulted in decreased resistance by localities—between January 2014 and September 2016, there were 21,205 detainer requests refused by 567 counties, from 48 states and the District of Columbia.
 During this period, the number of declined detainers dropped dramatically—from 8,542 in fiscal 2015 to 1,970 in fiscal 2016, which ICE attributed to “increased local law enforcement agency cooperation as a result of PEP, and more selective and targeted issuance of detainers that align more closely with prioritized populations.”
 However, ICE did not release the total number of detainers issued in its annual enforcement and removals operations report, nor did it provide statistics for its increased use of notification requests, making the drop in declined detainers a poor metric by which to judge cooperation with local authorities. 
City Laws Concerning Detainers


In response to growing concerns regarding CAP and the presence of ICE agents at DOC facilities, the Council enacted Local Law 62 of 2011 to ensure that DOC’s cooperation with ICE was limited to facilitating the detention and removal of individuals with criminal records, prior immigration violations, or who posed public safety or national security threats.
 Specifically, the law established guidelines for DOC to follow in determining whether to honor immigration detainers, providing that, among other things, a detainer would not be honored on an individual who had no criminal record.
 Pursuant to Local Law 62, between March 9 and September 20, 2012, DOC did not honor 267 detainers, which accounted for 20% of the detainers received by DOC from ICE.
 

On May 15, 2012, ICE activated Secure Communities in New York City, resulting in detainers being lodged more quickly against deportable individuals, often while those individuals were still in the custody of the NYPD. Moreover, after the implementation of Local Law 62, research by Council staff, along with advocates and legal practitioners, as well as additional guidance from ICE,
 led to the conclusion that fewer detainers than originally contemplated by Local Law 62 needed to be honored. To address these concerns, the Council expanded the universe of detainers that could not be honored by the NYPD and DOC by eliminating detainers lodged against those with open misdemeanor cases and those with misdemeanor convictions that were more than ten years old.
 


Despite these changes, in 2013 DOC held 3,070 people past their scheduled release date to accommodate ICE.
 Less than .5% of individuals held pursuant to a detainer had a felony conviction, and only 27% had a misdemeanor conviction.
 Between October 1, 2013 and September 30, 2014, the agency transferred 2,061 individuals to ICE pursuant to an immigration detainer, while NYPD received 2,635 immigration detainers; transferred three individuals to ICE; and did not honor 179 requests.

In 2014, the Council again strengthened its detainer laws in response to the federal government’s increased reliance on local authorities to enforce immigration policy by limiting the City’s cooperation with federal immigration authorities except where there are public safety concerns. Local Laws 58 and 59 of 2014 provide that DOC and NYPD may not honor a federal detainer request for an individual unless: (1) ICE presents a judicial warrant as to probable cause; and (2) the individual in question has been convicted of a violent or serious felony within the last five years or is a possible match on the terrorist watch list.
 Additionally, the laws prohibited ICE from maintaining an office at the Rikers Island detention facility in order to enforce civil immigration law.
 
Recent changes in immigration enforcement priorities 
On January 25, 2017, President Trump issued two Executive Orders addressing immigration enforcement, one focused on enforcement at the southern border and the other on the interior region, which eliminated PEP and brought significant changes to ICE’s enforcement priorities, as well as raised the specter of potential cuts in federal funding jurisdictions deemed to be “sanctuary cities.”
 

The Executive Order titled “Border Security and Immigration Enforcement Improvements” provides for the construction of a wall along the southern border of the United States; encourages detaining individuals “on suspicion” of violating the law, including immigration law; and calls for the construction of more immigration detention facilities near the border.
 Additionally, the order directs DHS to increase use of so-called “287(g)” agreements under which ICE delegates authority to state and local law enforcement agencies in order to allow these agencies to perform the functions of immigration officers.
 Currently, ICE has 287(g) agreements with 38 law enforcement agencies in 16 states.
 

The Executive Order titled “Enhancing Public Safety in the Interior of the United States,” focused on enforcing immigration actions against the undocumented immigrant population outside of the border regions.
 The Order includes provisions that defund so-called “sanctuary cities,” direct agencies to use “all lawful means” to enforce immigration laws, and prioritizes removing undocumented immigrants who have: 
· been convicted of any criminal offense, 
· charged with any criminal offense not resolved, 
· abused any public benefits program, 
· engaged in willful misrepresentation or fraud with any official matter or application before a governmental agency, or 
· who, “in the judgment of an immigration officer,” pose a risk to public safety or national security.

A memorandum by DHS on implementation of the Order now requires use of expedited removal—which expands the discretion of ICE and CBP agents to administratively arrest and deport removable immigrants—effectively passing traditional removal proceedings before an immigration judge entirely.
 Notably, the expanded use of expedited removal applies to individuals regardless of whether they have criminal history and extends beyond the border into significant areas within interior of the U.S.
 Previously, ICE and CBP limited the use expedited removal for immigrants apprehended within 100 miles of the border and within two weeks of entering the U.S.
 Under the order, immigrants may be subject to expedited removal if they are unable to prove, to the satisfaction of the ICE or CBP agent, that they were continuously present in the U.S. for the two years before being apprehended. Importantly, the implementation memorandum makes clear that while ICE is reviving the Secure Communities program, there will no longer be any classes or categories of undocumented immigrants exempt from potential deportation enforcement.
 Thus, it is questionable whether there are in fact, true enforcement priorities moving forward given the significant increase in discretion afforded to individual ICE and CBP agents. 
While both Executive Orders emphasize the potential risks to public safety and national security, claims that immigrants pose a significant and disproportionately higher threat than native-born individuals are inaccurate. Overall, the crime rate in the U.S., particularly for violent crime, has steadily declined since the early 1990s.
 In general, immigrants, regardless of legal status, are less likely to commit crimes than native-born individuals.
 A 2015 report by the American Immigration Council found that while the undocumented immigration population tripled from 3.5 million to 11.2 million from 1990 to 2013, the overall violent crime across the country rate fell 48% during that time, while property crime rate fell 41%.
 In 2007, a paper published from the National Bureau of Economic Research found that immigrants had incarceration rates about one-fifth that of native-born residents.
 These trends track with a 2010 survey conducted by the American Immigration Council, which found that 1.6% of immigrant males from age 18-39 were incarcerated versus 3.3% of the native-born population of that same demographic. 
 

Further, recent reports demonstrate that sanctuary cities, rather than being more dangerous, are safer and more productive. According to the Center for American Progress and the National Immigration Law Center, from a sample of 2,492 counties taken from an ICE dataset, there were 35.5 fewer violent and property crimes per 10,000 people in sanctuary counties versus non-sanctuary counties.
 Large metropolitan areas have seen an even greater contrast, with 65.4 fewer crimes per 10,000 people.
 Sanctuary counties also had better economic conditions. For example, on average, they had higher median incomes, lower poverty rates, and slightly lower rates of unemployment.
 Other reports also suggest that sanctuary laws actually make cities safer by improving trust between local law enforcement and immigrants and by attracting more immigrants.

ANALYSIS
Proposed Int. No. 1558-A (A Local Law in relation to persons not to be detained by DOP) 

Section one of Proposed Int. No. 1588-A would add a new section 9-205 to the Code. The new section would require that DOP only honor detainers where ICE presents a judicial warrant with its detainer and if the subject of the detainer is listed on a terrorist database or has been convicted of a “violent or serious crime,” as defined in section 9-131 of the Code, within the last five years, excluding any incarceration that occurred as a result of that conviction. Neither youthful offender adjudications pursuant to New York Criminal Procedure Law § 720.20 nor juvenile delinquency adjudications pursuant to New York Family Court Act § 301.2 would be considered a serious or violent crime. The new section makes clear that DOP would not have any new authority to hold individuals pursuant to a detainer. 

The proposed local law supersedes all conflicting policies, rules, procedures, and practices of the City and would not create a conflict with any applicable law. Further, nothing in the law would create a private right of action.


The annual reporting requirements relating to detainers currently applicable to DOC and NYPD, as well as those proposed in Proposed Int. No. 1568-A, would be applied to DOP. The report would need to contain: 
· the number of detainers received;
· the number of persons held pursuant to a detainers;
· the number of persons transferred to the ICE custody pursuant to a detainer; 
· the number of persons for whom a detainer was not honored; and
· the number of requests from ICE concerning a person’s incarceration status, release dates, court appearance dates, scheduled appointment dates or times, or any other information related to such person, and the number of responses honoring such requests. These requests would be disaggregated by:
· the number of responses regarding a person with no convictions for a violent or serious crime, disaggregated by the number of responses that included incarceration status, release dates, court appearance dates, scheduled appointment dates or times, or other types of information, and whether DOP facilitated their transfer to ICE custody;
· the number of responses regarding a person with at least one conviction for a violent or serious crime, disaggregated by the number of such responses that included incarceration status, release dates, court appearance dates, scheduled appointment dates or times, or other types of information, and whether DOP facilitated their transfer to ICE custody; and
· the number of responses regarding a person with no convictions for a violent or serious crime who were identified as a possible match in the terrorist screening database, disaggregated by the number of such responses that included incarceration status, release dates, court appearance dates, scheduled appointment dates or times, or other types of information, and whether DOP facilitated their transfer to ICE custody.
The first report would be due on September 1, 2018. Additionally, DOP would be required to publish its policy regarding requests for information from ICE on its website within 90 days of the law taking effect. 

Section two states that the local law would take effect immediately, however, DOP would have 60 days to prepare to collect information for the required detainer report. 
Proposed Int. No.  1568-A (A Local Law in relation to immigration enforcement)

Section one of Proposed Int. No. 1568-A adds a new section 10-178 to the Code regarding immigration enforcement. Subdivision a would define “immigration enforcement” as the enforcement of any civil provision of the INA or any provision of the Act that penalizes a person’s presence in, entry into, or reentry into the U.S. “City property” would be defined as any real property leased or owned by the City that is under the City’s control and serves a City governmental purpose. 
Subdivision b would prohibit City agencies from subjecting their officers or employees to the direction and supervision of the Secretary of Homeland Security primarily in furtherance of federal immigration enforcement, such as in 287(g) programs. 
Subdivision c prohibits the use of City resources for immigration enforcement. For example, time spent while on duty and the use of City property for such efforts would be prohibited, as well as the use of information obtained or accessed on behalf of the City.
Subdivision d would require that any requests from a non-local law enforcement agency for support or assistance intended to further immigration enforcement be recorded, along with any response. The City would report an anonymized compilation of such requests and responses to the Speaker quarterly. The reports would not need to include disclosures that: (1) would interfere with a law enforcement investigation or (2) are related to actions taken pursuant to permissible cooperative arrangements described in new subdivision e and would compromise public safety. The quarterly reports would not include detainer requests or requests for information, as those requests will be reported pursuant to other sections of the Code. 
Subdivision e states that nothing in the new section would prohibit City officers and employees from performing their duties in accordance with state and local law. This provision ensures, for example, that the proposed local law does not limit the ability of law enforcement to respond to threats to public safety by exercising their powers to enforce state and local laws. Thus, City officers and employees will not be prohibited from participating in cooperative arrangements with law enforcement agencies that are not primarily intended to further immigration enforcement—including the Joint Terrorism Task Force or task forces focused on combatting trafficking, guns, or gangs—or from taking actions consistent with the City’s detainer laws. In addition, nothing in the new section would prevent any City officer or employee from complying with federal law or restrict their discretion to take any action if such restriction is prohibited by federal law, including relevant provisions of the INA. 
Sections two and three would update the reporting requirements within the City’s detainer laws to cover requests for information from ICE. DOC and NYPD would be required to annually report on such requests concerning a person’s incarceration status, release dates, court appearance dates, or any other information related to such person, and the number of responses honoring such requests. These requests would be disaggregated by:
· the number of responses regarding a person with no convictions for a violent or serious crime, disaggregated by the number of responses that included incarceration status, release dates, court appearance dates, or other types of information, and whether the agency facilitated their transfer to ICE custody;
· the number of responses regarding a person with at least one conviction for a violent or serious crime, disaggregated by the number of such responses that included incarceration status, release dates, court appearance dates, or other types of information, and whether the agency facilitated their transfer to ICE custody; and
· the number of responses regarding a person with no convictions for a violent or serious crime who were identified as a possible match in the terrorist screening database, disaggregated by the number of such responses that included incarceration status, release dates, court appearance dates, or other types of information, and whether agency facilitated their transfer to ICE custody.
The first report would be due on September 1, 2018.
Section three states that the local law would take effect in 60 days.
Prop. Int. No. 1558-A

By The Speaker (Council Member Mark-Viverito) and Council Members Ferreras-Copeland, Levin, Kallos, Dromm, Menchaca, Chin and Gibson

A LOCAL LAW
To amend the administrative code of the city of New York, in relation to persons not to be detained by the department of probation

Be it enacted by the Council as follows:
Section 1. Chapter 2 of title 9 of the administrative code of the city of New York is amended by adding a new section 9-205 to read as follows:

§ 9-205 Persons not to be detained.

a. For the purposes of this section, all terms shall have the same meanings as set forth in section 9-131, except that the term “department” means department of probation.

b. The department may only honor a civil immigration detainer by holding a person if:

1. federal immigration authorities present the department with a judicial warrant for the detention of the person who is the subject of such civil immigration detainer at the time such civil immigration detainer is presented; and

2. a search of state and federal databases, or any similar or successor databases, accessed through the New York state division of criminal justice services e-JusticeNY computer application, or any similar or successor computer application maintained by the city or state of New York, indicates, or the department has been informed by a court or any other governmental entity, that such person:

(a) has been convicted of a violent or serious crime, or

(b) is identified as a possible match in the terrorist screening database. 
c. No conferral of authority. Nothing in this section shall be construed to confer any authority on any entity to hold persons on civil immigration detainers beyond the authority, if any, that existed prior to the enactment of this section.

d. No conflict with existing law. This section supersedes all conflicting policies, rules, procedures and practices of the city. Nothing in this section shall be interpreted or applied so as to create any power, duty or obligation in conflict with any applicable law.

e. No private right of action. Nothing contained in this section or in the administration or application hereof shall be construed as creating any private right of action on the part of any persons or entity against the city or the department, or any official or employee thereof.

f. Reporting. No later than September 1, 2018, and no later than September 1 of each year thereafter, the department shall post a report on its website that includes the following information for the preceding 12-month period ending June 30:

1. the number of civil immigration detainers received from federal immigration authorities;

2. the number of persons held pursuant to civil immigration detainers;

3. the number of persons transferred to the custody of federal immigration authorities pursuant to civil immigration detainers; 

4. the number of persons for whom civil immigration detainers were not honored; and

5. the number of requests from federal immigration authorities concerning a person’s incarceration status, release dates, court appearance dates, scheduled appointment dates or times, or any other information related to such person, and the number of responses honoring such requests, disaggregated by:

i. the number of responses to federal immigration authorities concerning a person with no convictions for a violent or serious crime, disaggregated by the number of such responses that included incarceration status, release dates, court appearance dates, scheduled appointment dates or times, or other types of information, and whether the department facilitated the transfer of such persons to the custody of federal immigration authorities;

ii. the number of responses to federal immigration authorities concerning a person with at least one conviction for a violent or serious crime, disaggregated by the number of such responses that included incarceration status, release dates, court appearance dates, scheduled appointment dates or times, or other types of information, and whether the department facilitated the transfer of such persons to the custody of federal immigration authorities; and

iii. the number of responses to federal immigration authorities concerning a person with no convictions for a violent or serious crime who were identified as a possible match in the terrorist screening database, disaggregated by the number of such responses that included incarceration status, release dates, court appearance dates, scheduled appointment dates or times, or other types of information, and whether the department facilitated the transfer of such persons to the custody of federal immigration authorities. 

g. Publication of policy required. The department shall publish on its website its policy regarding requests for information from federal immigration authorities.
§ 2. This local law takes effect immediately, provided that subdivision g of section 9-205 of the administrative code of the city of New York, as added by section one of this local law, takes effect 90 days after it becomes law, and provided further that information newly required to be reported by subdivision f of section 9-205 of the administrative code of the city of New York, as added by section one of this local law, shall be required to be reported only for periods beginning 60 days after the effective date of this local law.
BC
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Proposed Int. No. 1568-A
 
By Council Members Espinal, Johnson, The Speaker (Council Member Mark-Viverito), Levin, Kallos and Menchaca 
 
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to immigration enforcement
 
Be it enacted by the Council as follows:
Section 1. Chapter 1 of title 10 of the administrative code of the city of New York is amended by adding a new section 10-178 to read as follows:


§ 10-178 Immigration enforcement. a. Definitions. As used in this section, the following terms have the following meanings:

City property. The term “city property” means any real property leased or owned by the city that serves a city governmental purpose and over which the city has operational control.
Immigration enforcement. The term “immigration enforcement” means the enforcement of any civil provision of the immigration and nationality act and any provision of such law that penalizes a person’s presence in, entry into, or reentry into the United States.

b. No agency shall subject its officers or employees to the direction and supervision of the secretary of homeland security primarily in furtherance of immigration enforcement.

c. No city resources, including, but not limited to, time spent by employees, officers, contractors, or subcontractors while on duty, or the use of city property, shall be utilized for immigration enforcement. 

d. Whenever any city officer or employee receives a request from a non-local law enforcement agency for the city to provide support or assistance intended to further immigration enforcement, such officer or employee’s agency shall make a record relating to such request, including any response or actions taken in response.  An office of the mayor, or an agency the head of which is appointed by the mayor, shall be designated by the mayor to submit to the speaker of the council a quarterly report containing an anonymized compilation or summary of such requests and actions taken in response, disaggregated by the requesting non-local law enforcement agency and the agency receiving such a request; provided, however, disclosure of any such information shall not be required if: (i) such disclosure would interfere with law enforcement investigations or (ii) such disclosure is related to actions taken pursuant to clause (i) of subdivision e of this section and would compromise public safety. Such report shall not be required to include information contained in reports required pursuant to section 9-131, 9-205, or 14-154. 
e. Nothing in this section shall prohibit city officers and employees from performing their duties in accordance with state and local law by, including, but not limited to: (i) participating in cooperative arrangements with city, state, or federal law enforcement agencies that are not primarily intended to further immigration enforcement or utilizing city resources in connection with such cooperative arrangements and (ii) taking actions consistent with sections 9-205, 9-131, and 14-154. In addition, nothing in this section shall prevent any city officer or employee from complying with federal law or restrict their discretion to take any action if such restriction is prohibited by federal law. 

§ 2. Subdivision f of section 9-131 of the administrative code of the city of New York, as amended by local law number 58 for the year 2014, is amended to read as follows:

f. Reporting. No later than [October 15, 2015] September 1, 2018 and no later than [October fifteenth] September 1 of each year thereafter, the department shall post a report on the department website that includes the following information for the preceding twelve month period ending [September thirtieth] June 30:

1. the total number of civil immigration detainers lodged with the department, disaggregated to the extent possible by the reason given by federal immigration authorities for issuing detainers, including, but not limited to, that federal immigration authorities:

i. had reason to believe that the persons in the department's custody are subject to removal from the United States;

ii. initiated removal proceedings and served a notice to appear or other charging document on persons in the department's custody;

iii. served a warrant of arrest for removal proceedings on persons in the department's custody; or

iv. obtained orders of deportation or removal from the United States for persons in the department's custody;

2. the number of persons held pursuant to civil immigration detainers beyond the time when such person would otherwise be released from the department's custody, disaggregated to the extent possible by the reason given by federal immigration authorities for issuing the detainers, including, but not limited to, that federal immigration authorities:

i. had reason to believe that the persons in the department's custody are subject to removal from the United States;

ii. initiated removal proceedings and served a notice to appear or other charging document on persons in the department's custody;

iii. served a warrant of arrest for removal proceedings on persons in the department's custody; or

iv. obtained orders of deportation or removal from the United States for persons in the department's custody;

3. the number of persons transferred to the custody of federal immigration authorities pursuant to civil immigration detainers;

4. the number of persons transferred to the custody of federal immigration authorities pursuant to civil immigration detainers who had at least one conviction for a violent or serious crime;

5. the number of persons transferred to the custody of federal immigration authorities pursuant to civil immigration detainers who had no convictions for a violent or serious crime and were identified as possible matches in the terrorist screening database;

6. the amount of state criminal alien assistance funding requested and received from the federal government;

7. the number of persons for whom civil immigration detainers were not honored pursuant to subdivision b of this section; [and]
8. the number of persons held pursuant to civil immigration detainers beyond the time when such persons would otherwise have been released from the department's custody who were not transferred to the custody of federal immigration authorities either because of the expiration of the forty-eight-hour hold period provided in 8 C.F.R. § 287.7 or because federal immigration authorities disavowed an intention to assume custody[.]; and

9. the number of requests from federal immigration authorities concerning a person’s incarceration status, release dates, court appearance dates, or any other information related to such person in the department’s custody, and the number of responses honoring such requests by the department, disaggregated by:

i. the number of  responses to federal immigration authorities concerning a person with no convictions for a violent or serious crime, disaggregated by the number of such responses that included incarceration status, release dates, court appearance dates, or other types of information, and whether the department facilitated the transfer of such persons to the custody of federal immigration authorities;

ii. the number of responses to federal immigration authorities concerning a person with at least one conviction for a violent or serious crime, disaggregated by  the number of such responses that included incarceration status, release dates, court appearance dates, or other types of information, and whether the department facilitated the transfer of such persons to the custody of federal immigration authorities; and

iii. the number of responses to federal immigration authorities concerning a person with no convictions for a violent or serious crime who was identified as a possible match in the terrorist screening database, disaggregated by the number of such responses that included incarceration status, release dates, court appearance dates, or other types of information, and whether the department facilitated the transfer of such persons to the custody of federal immigration authorities. 
§ 3. Subdivision f of section 14-154 of the administrative code of the city of New York, as amended by local law number 59 for the year 2014, is amended to read as follows:

f. Reporting. No later than [October 15, 2015] September 1, 2018, and no later than [October fifteenth] September 1 of each year thereafter, the department shall post a report on the department website that includes the following information for the preceding twelve month period ending [September thirtieth] June 30:

1. the number of civil immigration detainers received from federal immigration authorities;

2. the number of persons held pursuant to civil immigration detainers beyond the time when such person would otherwise be released from the department’s custody;

3. the number of persons transferred to the custody of federal immigration authorities pursuant to civil immigration detainers; [and]

4. the number of persons for whom civil immigration detainers were not honored pursuant to subdivision b of this section[.]; and
5. the number of requests from federal immigration authorities for such person’s incarceration status, release dates, court appearance dates, or any other information related to such person in the department’s custody, and the number of responses honoring such requests by the department, disaggregated by:

i. the number of responses to federal immigration authorities concerning a person with no convictions for a violent or serious crime, disaggregated by the number of such responses that included incarceration status, release dates, court appearance dates, or other types of information, and whether the department facilitated the transfer of such persons to the custody of federal immigration authorities;

ii. the number of responses to federal immigration authorities where the person had at least one conviction for a violent or serious crime, disaggregated by the number of such responses that included incarceration status, release dates, court appearance dates, or other types of information, and whether the department facilitated the transfer of such persons to the custody of federal immigration authorities; and

iii. the number of responses to federal immigration authorities concerning a person with no convictions for a violent or serious crime who was identified as a possible match in the terrorist screening database, disaggregated by the number of such responses that included incarceration status, release dates, court appearance dates, or other types of information, and whether the department facilitated the transfer of such persons to the custody of federal immigration authorities.
§ 4. This local law takes effect 60 days after it becomes law, provided that information newly required to be reported by subdivision d of section 10-178, paragraph 9 of subdivision f of section 9-131, and paragraph 5 of subdivision f of section 14-154 of the administrative code of the city of New York, as added by sections one, two, and three of this local law respectively, shall be required to be reported only for periods beginning on the effective date of this local law.

10/23/17 6:45PM
LS #10182
� N.Y.C. Department of City Planning, The Newest New Yorkers: Characteristics of the City’s Foreign-born Population (2013), available � HYPERLINK "https://www1.nyc.gov/assets/planning/download/pdf/data-maps/nyc-population/nny2013/nny_2013.pdf" �https://www1.nyc.gov/assets/planning/download/pdf/data-maps/nyc-population/nny2013/nny_2013.pdf�.


� Migration Policy Institute, Profile of the Unauthorized Population: New York, � HYPERLINK "http://www.migrationpolicy.org/data/unauthorized-immigrant-population/state/NY" �http://www.migrationpolicy.org/data/unauthorized-immigrant-population/state/NY� (last accessed Mar. 13, 2017); Pew Research Center, Estimated unauthorized immigrant population, by state, 2014, Nov. 3, 2016, � HYPERLINK "http://www.pewhispanic.org/interactives/unauthorized-immigrants/" �http://www.pewhispanic.org/interactives/unauthorized-immigrants/�. 


� Id.  


� Pew Research Center, 5 Facts About Illegal Immigration in the U.S., Nov. 3, 2016, � HYPERLINK "http://www.pewresearch.org/fact-tank/2016/11/03/5-facts-about-illegal-immigration-in-the-u-s/" �http://www.pewresearch.org/fact-tank/2016/11/03/5-facts-about-illegal-immigration-in-the-u-s/�.


� Bob Davis, GOP Primary Voters Conflicted on Immigration, Raising Questions for Trump’s Stance, Wall Street Journal, Mar. 17, 2016, available at � HYPERLINK "https://www.wsj.com/articles/gop-primary-voters-conflicted-on-immigration-raising-questions-for-trumps-stance-1458167995" �https://www.wsj.com/articles/gop-primary-voters-conflicted-on-immigration-raising-questions-for-trumps-stance-1458167995�.


� Philip Bump, Here’s everything Donald Trump said about immigration in his speech to Congress, Washington Post, Mar. 1, 2017, available at � HYPERLINK "https://www.washingtonpost.com/news/politics/wp/2017/03/01/heres-everything-donald-trump-said-about-immigration-in-his-speech-to-congress/?utm_term=.b4f4dce13512" �https://www.washingtonpost.com/news/politics/wp/2017/03/01/heres-everything-donald-trump-said-about-immigration-in-his-speech-to-congress/?utm_term=.b4f4dce13512�.


� Id.


� N.Y.C. Department of City Planning, supra note 1. 


� U.S. Const., Art. I, § 8, cl. 4. 


� United States v. Curtiss–Wright Export Corp., 299 U.S. 304, 318 (1936); Toll v. Moreno, 458 U.S. 1, 10 (1982).


� Id.; Arizona v. United States, 132 S. Ct. 2492, 2498 (2012); Takahashi v. Fish and Game Commission, 334 U.S. 410, 419 (1948); and Hines v. Davidowitz, 312 U.S. 52, 66 (1941) (“the regulation of aliens is so intimately blended and intertwined with responsibilities of the national government” that federal policy in this area always takes precedence over state policy).


� Pub.L. 99–603; Marisa S. Cianciarulo, The "Arizonification" of Immigration Law: Implications of Chamber of Commerce v. Whiting for State and Local Immigration Legislation, 15 Harv. Latino L. Rev. 85, 96 (2012) citing H.R. Rep. 99-682(I), at 5650 (1986).


� Pub.L. 99–603.


� Id. at § 701.


� Homeland Security Act, P.L. 107-296, 116 Stat. 2135. 


� U.S. Immigration and Customs Enforcement, Criminal Alien Program, � HYPERLINK "https://www.ice.gov/criminal-alien-program" �https://www.ice.gov/criminal-alien-program� (last accessed Feb. 13, 2017). 


� American Immigration Council, Enforcement Overdrive: A Comprehensive Assessment of ICE’s Criminal Alien Program 6 (Nov. 2015), available at � HYPERLINK "https://www.americanimmigrationcouncil.org/sites/default/files/research/enforcement_overdrive_a_comprehensive_assessment_of_ices_criminal_alien_program_final.pdf" �https://www.americanimmigrationcouncil.org/sites/default/files/research/enforcement_overdrive_a_comprehensive_assessment_of_ices_criminal_alien_program_final.pdf�. 


� Consolidated Appropriations Act of 2008, Pub. L. No. 110-161, 121 Stat. 1844, 2050-51 (2007).


� American Immigration Council, ICE Releases Memo Outlining Justification for Making Secure Communities Mandatory, Jan. 13, 2012, � HYPERLINK "http://immigrationimpact.com/2012/01/13/ice-releases-memo-outlining-justification-for-making-secure-communities-mandatory/" �http://immigrationimpact.com/2012/01/13/ice-releases-memo-outlining-justification-for-making-secure-communities-mandatory/�.


� Ming H. Chen, Trust in Immigration Enforcement: State Noncooperation and Sanctuary Cities After Secure Communities, 91 Chi.-Kent L. Rev. 13, 23 (2016).


� Consolidated Appropriations Act of 2008, Pub. L. No. 110-61 (2007), 121 Stat. 1844.


� Congressional Research Service, Interior Immigration Enforcement: Criminal Alien Program 9 (Sept. 2016), R44267, available at � HYPERLINK "https://fas.org/sgp/crs/homesec/R44627.pdf" �https://fas.org/sgp/crs/homesec/R44627.pdf�. 


� U.S. Immigration and Customs Enforcement, Fiscal Year 2016 ICE Enforcement and Removal Operations Report 4 (Dec. 2016), available at � HYPERLINK "https://www.ice.gov/sites/default/files/documents/Report/2016/removal-stats-2016.pdf" �https://www.ice.gov/sites/default/files/documents/Report/2016/removal-stats-2016.pdf�.


� U.S. Immigration and Customs Enforcement, Memorandum regarding Civil Immigration Enforcement: Priorities for the Apprehension, Detention, and Removal of Aliens, Mar. 2, 2011, available at � HYPERLINK "https://www.ice.gov/doclib/news/releases/2011/110302washingtondc.pdf" �https://www.ice.gov/doclib/news/releases/2011/110302washingtondc.pdf�. 


� Id.


� Id.


� Id.


� Id.


� American Immigration Council, supra note 19. 


� U.S. Department of Homeland Security, Memorandum regarding Secure Communities, Nov. 20, 2014, available at � HYPERLINK "https://www.dhs.gov/sites/default/files/publications/14_1120_memo_secure_communities.pdf" �https://www.dhs.gov/sites/default/files/publications/14_1120_memo_secure_communities.pdf�. 


� Id.  


� U.S. Department of Homeland Security, Memorandum regarding Polices for the Apprehension, Detention and Removal of Undocumented Immigrants, Nov. 20, 2014, available at � HYPERLINK "https://www.dhs.gov/sites/default/files/publications/14_1120_memo_prosecutorial_discretion.pdf" �https://www.dhs.gov/sites/default/files/publications/14_1120_memo_prosecutorial_discretion.pdf�; U.S. Immigration and Customs Enforcement, ICE Enforcement and Removal Operations Report – Fiscal Year 2015 5 (Dec. 2015), available at  � HYPERLINK "https://www.ice.gov/sites/default/files/documents/Report/2016/fy2015removalStats.pdf" �https://www.ice.gov/sites/default/files/documents/Report/2016/fy2015removalStats.pdf�. 


� U.S. Department of Homeland Security, supra note 32.


� Id. at 2. 


� Id.


� U.S. Immigration and Customs Enforcement, supra note 32, at 3.


� Id. at 4.


� Id. at 11; U.S. Department of Homeland Security, supra note 32, at 3.


� U.S. Department of Homeland Security, supra note 30, at 2.


� U.S. Immigration and Customs Enforcement, supra note 32, at 9.


� Id.


� Int. No. 656, L.L. 62-2011, codified at N.Y.C. Admin. Code § 9-131. 


� Id.


� N.Y.C. Council Committee on Immigration, Testimony of Lewis Finkelman, First Deputy Commissioner, Department of Correction, Jan. 25, 2013. 


� On December 21, 2012, ICE issued a new national detainer policy to ensure that ICE’s enforcement resources are dedicated to individuals whose removal promotes public safety and national security, among other things.  U.S. Immigration and Customs Enforcement, Memorandum regarding Civil Immigration Enforcement: Guidance on the Use of Detainers in the Federal, State, Local, and Tribal Criminal Justice Systems, Dec. 21, 2012, available at � HYPERLINK "http://www.ice.gov/doclib/detention-reform/pdf/detainer-policy.pdf" �http://www.ice.gov/doclib/detention-reform/pdf/detainer-policy.pdf�.  


� Int. No. 928, L.L. 2013/021, codified at N.Y.C. Admin. Code § 14-154; Int. No. 989, L.L. 2013/022, codified at N.Y.C. Admin. Code § 9-131.


� N.Y.C. Department of Corrections, Summary of Discharges of Inmates with Federal Immigration and Customs Enforcement (ICE) Detainers for Discharges October 1, 2012 – September 30, 2013, available at   � HYPERLINK "http://www.nyc.gov/html/doc/html/about/ICE_Report_2013.pdf" �http://www.nyc.gov/html/doc/html/about/ICE_Report_2013.pdf�.


� Id.


� N.Y.C. Department of Correction, Summary of Discharges of Inmates with Federal Immigration and Customs Enforcement (ICE) Detainers for Discharges October 1, 2013 – September 30, 2014, available at � HYPERLINK "https://www1.nyc.gov/assets/doc/downloads/pdf/ICE_report_101414.pdf" �https://www1.nyc.gov/assets/doc/downloads/pdf/ICE_report_101414.pdf�; Information provided by N.Y.P.D. 


� Int. No. 468, L.L. 2014/058, codified at N.Y.C. Admin. Code § 9-131; Int. No. 487, L.L. 2014/059, codified at N.Y.C. Admin. Code § 14-154.


� Id. 


� Exec. Order No. 13767, 82 Fed. Reg. 8793 (Jan. 25, 2017) and Exec. Order No. 13768, 82 Fed. Reg. 8799 (Jan. 25, 2017).


� Id. 


� Id.; 8 U.S.C. § 1357(g).


� U.S. Immigration and Customs Enforcement, Delegation of Immigration Authority Section 287(g) Immigration and Nationality Act, � HYPERLINK "https://www.ice.gov/factsheets/287g" �https://www.ice.gov/factsheets/287g� (last accessed Mar. 13, 2017). 


� Exec. Order No. 13768, 82 Fed. Reg. 8799 (Jan. 25, 2017).


� Id. 


� U.S. Department of Homeland Security, Memorandum Implementing the President’s Border Security and Immigration Enforcement Improvements Policies, Feb. 20, 2017, � HYPERLINK "https://www.dhs.gov/sites/default/files/publications/17_0220_S1_Implementing-the-Presidents-Border-Security-Immigration-Enforcement-Improvement-Policies.pdf" �https://www.dhs.gov/sites/default/files/publications/17_0220_S1_Implementing-the-Presidents-Border-Security-Immigration-Enforcement-Improvement-Policies.pdf�. 


� Id. at 5. 


� Tai Kopan, DHS memos describe aggressive new immigration, border enforcement policies, CNN, Feb. 20, 2017, � HYPERLINK "http://www.cnn.com/2017/02/18/politics/kelly-guidance-on-immigration-and-border-security/index.html" �http://www.cnn.com/2017/02/18/politics/kelly-guidance-on-immigration-and-border-security/index.html�. 


� Id.


� Politifact, Crime and illegal immigration are at decades-long lows, says Barack Obama, Jul. 28, 2016, � HYPERLINK "http://www.politifact.com/truth-o-meter/statements/2016/jul/28/barack-obama/crime-and-illegal-immigration-are-decades-long-low/" �http://www.politifact.com/truth-o-meter/statements/2016/jul/28/barack-obama/crime-and-illegal-immigration-are-decades-long-low/�. 


� CATO Institute, Immigration and Crime – What the Research Says, Jul. 14, 2015, � HYPERLINK "https://www.cato.org/blog/immigration-crime-what-research-says" �https://www.cato.org/blog/immigration-crime-what-research-says�; Julia Dahl, How big a problem is crime committed by immigrants, CBS News, Jan. 27, 2017, � HYPERLINK "http://www.cbsnews.com/news/illegal-immigrants-and-crime-how-big-a-problem-is-crime-committed-by-immigrants/" �http://www.cbsnews.com/news/illegal-immigrants-and-crime-how-big-a-problem-is-crime-committed-by-immigrants/�. 


� American Immigration Council, The Criminalization of Immigration In The United States 5 (Jul. 2015), � HYPERLINK "https://www.americanimmigrationcouncil.org/sites/default/files/research/the_criminalization_of_immigration_in_the_united_states.pdf" �https://www.americanimmigrationcouncil.org/sites/default/files/research/the_criminalization_of_immigration_in_the_united_states.pdf�. 


� The National Bureau of Economic Research, Why are Immigrants’ Incarceration Rates so Low? Evidence on Selective Immigration, Deterrence, and Deportation (Jul. 2007), available at � HYPERLINK "http://www.nber.org/papers/w13229" �http://www.nber.org/papers/w13229�. 


� American Immigration Council, supra note 62, at 6.


� Center for American Progress, The Effects of Sanctuary Policies on Crime and the Economy (Jan. 2017), available at � HYPERLINK "https://www.americanprogress.org/issues/immigration/reports/2017/01/26/297366/the-effects-of-sanctuary-policies-on-crime-and-the-economy/" �https://www.americanprogress.org/issues/immigration/reports/2017/01/26/297366/the-effects-of-sanctuary-policies-on-crime-and-the-economy/�. 


� Id.


� Id.


� Josh Harkinson, Actually, Sanctuary Cities Are Safer, Mother Jones, Jul. 10, 2015, available at � HYPERLINK "http://www.motherjones.com/politics/2015/07/sanctuary-cities-public-safety-kate-steinle-san-francisco" �http://www.motherjones.com/politics/2015/07/sanctuary-cities-public-safety-kate-steinle-san-francisco�. 





1

