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I.
INTRODUCTION
On Monday, June 19, 2017, the Committee on Fire and Criminal Justice Services, chaired by Council Member Elizabeth S. Crowley, will vote on the 5 proposed bills referenced above regarding the Department of Correction (“DOC”), New York City Police Department (“NYPD”) and Mayor’s Office of Criminal Justice (“MOCJ”), as will be summarized below. The Committee previously held a hearing on these bills on May 2nd of this year. At that time, the Committee heard testimony from the Administration, the New York City Criminal Justice Agency, Brooklyn Defender Services, The Legal Aid Society, New York County Defenders, The Liberty Fund, the Bronx Freedom Fund, and the Brooklyn Community Bail Fund regarding these bills.
II.
BACKGROUND

Bail is used to ensure a criminal defendant’s appearance in court.
 Though the process of posting bail has changed over time, in its modern form it is fairly simple: either a defendant or a third party acting on behalf of the defendant – known as a “surety”
 - gives a certain amount of money or financial resources to the court system, which holds it in what amounts to a form of escrow until the case is resolved.
 If the defendant appears for their court dates, the money is returned, but if not the money is forfeited.

Bail must be set in two or more types,
 and there are nine types of bail available.
 However, in virtually all criminal cases in which bail is set, cash bail is one of the forms used.
 State law requires that cash bail be deposited with either the Department of Finance, the court system, or the DOC.
 A report published by the Center for Court Innovation (“CCI Report”) noted numerous issues with this system as are addressed by the proposed local laws discussed herein. These issues were also addressed by the report of the Independent Commission on New York City Criminal Justice and Incarceration Reform.

In 2016, bail was imposed on 18 percent of misdemeanors and 53 percent of felonies.
 In 2015, in cases in which bail was set, bail was posted at arraignment in 13 percent of misdemeanors and 10 percent of felonies.
 Bail was posted in a further 32 percent of misdemeanors and 34 percent of felonies after arraignment.
 Of those who posted bail, over 75 percent did so within one week.
 The bills addressed herein are intended to increase the numbers of inmates who can post bail, and make the processes for doing so more efficient. 
III.
PROPOSED Int. No. 1531-A
Though State law requires that cash bail be deposited with either the Department of Finance, the court system, or the DOC,
 practically speaking, the times and places at which either the court system or DOC will accept bail are limited. According to the CCI Report, the court system’s “bail windows” are not open at all times during which an inmate’s friends or family would choose to post bail.
 The DOC only accepts bail in a limited number of locations, none of which are easily accessible from the criminal courts in Queens, the Bronx, or Staten Island.
 The CCI Report also found that the DOC does not accept payment on an inmate who is undergoing the up-to 16-hour intake process,
 and the process of posting bail is “antiquated” and may take from eight to ten hours.
 One media report analyzing the bail payment procedures in the City deemed the process “the DMV on steroids.”
 The process for releasing an inmate once bail has been posted is similarly problematic, as the CCI Report found that the DOC accords “relatively low priority to processing bail payment.”

This bill would address these issues by requiring the DOC to accept bail “immediately and continuously” after an inmate has been accepted into their custody, and to release inmates after bail has been posted within a specified period unless specific exceptions are met. The bill also requires the DOC to either accept or facilitate the acceptance of bail in courthouses, at any location within one half mile of a courthouse, or online. The bill would take effect 6 months after it became law, except that the requirements regarding the time period with which the DOC must release inmates who post bail takes effect on October 1, 2017.
IV.
AMENDMENTS TO INT. NO. 1531


Proposed Intro No. 1531-A has been amended since its introduction. The section requiring release of inmates who post bail within a specified period has been changed. The original version of the bill required such release within two hours barring specified exceptions, whereas the current version of the bill requires such release within five hours beginning October 1, 2017, within four hours beginning April 1, 2018, and within three hours beginning October 1, 2018. In addition, this provision includes an added exception for situations in which “extreme and unusual” circumstances prevent the inmate’s release, in which case such inmates must be released as soon as possible. Also, the current version of the bill permits the DOC to accept bail online, in addition to in courthouses or within one half mile of courthouses. Finally, the effective date has been changed from 90 days to the time period outlined in section III, supra.
V.
PROPOSED Int. No. 1541-A
As noted in Section II, supra, the overwhelming majority of inmates who post bail do so within a week of being detained.
 However, far more individuals post bail after being sent to Rikers Island and going through the intake process than are able to do so beforehand.
 The DOC spends a significant amount of resources on this process, which includes a full medical screening that must be provided within 24 hours of an inmate’s admission to DOC custody according to the rules of the Board of Correction (“BOC”).

Part of the reason this occurs is that once a judge sets bail on a defendant, such defendant’s friends and family have a very limited time to post the bail before the defendant is sent to Rikers for the intake process. The CCI Report indicates that sometimes this occurs in less than an hour, and typically within a small number of hours.
 As this report indicated, numerous inefficiencies with the court system can mean that even those defendants with funds immediately available to post bail can still be sent to Rikers for intake because they might have had bail set near the end of a night court shift and the courts will not accept bail once that shift has ended.
 Other structural issues also prevent efficiencies here, such as the fact that often the length of time a person has to post bail is determined by when the next bus to Rikers is leaving the courthouse.
 
To attempt to alleviate these issues, the City has funded a bail expediting program (“BEX”) which is designed to assist those on whom bail was recently set in posting bail through a variety of efforts.
 One of these efforts is the establishment of a “hold” system whereby the BEX program can ask the DOC to delay the transportation of a person on whom bail was recently set. Though this system is generally successful, the CCI report noted that BEX “holds” are often not lengthy enough to permit bail to be posted, and recommended that this period be expanded.
 
This bill would address these issues by permitting a “hold” of up to 12 hours initiated by the BEX program or the DOC itself, regardless of the rules of the BOC. The bill does not permit the BEX program to be used for those inmates who either are not likely to post bail immediately, do not desire to have their intake delayed, or who require the services provided at intake immediately. It also does not require the DOC to exceed the lawful capacity of any housing unit in order to comply with this bill, or to require the DOC to house inmates in facilities during such times as such facilities are not regularly scheduled to be staffed, provided that the DOC houses inmates for at least one hour in courthouse facilities. The bill also requires regular reporting on the use of these “holds.” The bill would take effect 60 days after it became law, except that the reporting requirements would be repealed on June 30, 2022, on the condition that the DOC Commissioner provides sufficient notice thereof to the Council in the first six months of 2022. Otherwise, the reporting provisions would be repealed one year after the DOC Commissioner provides the Council sufficient notice thereof.
VI.
AMENDMENTS TO INT. NO. 1541

Proposed Intro. 1541-A, has been amended since its introduction. The bill now codifies its provisions into the Administrative Code. It also now permits the DOC itself to initiate a “hold.” The bill now clarifies that it is incumbent upon the DOC to ask inmates whether they will be able to post bail within 12 hours or otherwise does not wish to have their intake delayed, and also clarifies that the DOC is not required to exceed the lawful capacity of any housing unit in order to comply with this bill, or to require the DOC to house inmates in facilities during such times as such facilities are not regularly scheduled to be staffed, provided that the DOC houses inmates for at least one hour in courthouse facilities. The reporting period has ben changed from bi-annually to yearly, and the effective date has been changed from 60 days after the bill becomes law to the period outlined in section V, supra.
VII.
PROPOSED Int. No. 1561-A
Judges are required to set bail in at least two forms,
 and often the exact amount and type of bail being set is communicated quickly, utilizing shorthand terms that are not necessarily understood either by defendants or their potential sureties.
 This bill would address these issues by requiring the DOC to inform inmates held on bail, in writing, of the basic nature of their bail, options for paying bail, and identifying information required to do so. The bill would also require the DOC to provide directly, or ensure the provision of, “bail facilitators” to inmates, who would be responsible for communicating directly with inmates regarding bail and assisting with the posting of bail, including contacting possible sureties. The bill also requires the DOC to inform inmates that they may post their own bail, and to permit inmates to access their personal property in order to assist in self-posting bail. The bill would take effect 180 days after it became law.
VIII.
AMENDMENTS TO INT. NO. 1561


Proposed Intro. No. 1561-A has been amended since its introduction. The provisions regarding self-posting bail were added, and the bill now requires bail facilitators to explain fees that may be collected by bail bonds companies. Also, the effective date was changed from 90 to 180 days after the bill becomes law.
IX.
PROPOSED Int. No. 1576-A

Given that most bail is posted by sureties, the importance of contacting potential sureties is self-evident. However, after being arrested, the NYPD does not consistently permit arrestees to write down contact information that may be contained in their mobile phones or other property.
 This can make contacting sureties far more difficult, and even impossible. Moreover, arrestees who cannot provide contact information at arraignment are not eligible for supervised release programs.
 This bill would require the NYPD to permit the written recording of contact information, subject to certain limitations regarding the destruction of evidence. The bill requires only that individuals be offered the “opportunity to obtain” contact information, and does not specify any method through which such information could be obtained. The police retain the discretion, where appropriate, to request access to an individual’s property in order to facilitate the obtaining of this information. In such instances, the bill requires that a member of the NYPD request access only to such property for the purpose of obtaining contact information and for no other reason. The bill would take effect 180 days after it became law.
X.
AMENDMENTS TO INT. NO. 1576


Proposed Intro. No. 1576-A has been amended since its introduction.  The provision restricting the scope of an officer’s request to access an individual’s property was added. The exceptions to the rule articulated in this bill have been narrowed, and originally included references to “public safety,” interference with investigations, and evidence related to warrants. These exceptions have been replaced with an exception for “arrest evidence” or evidence relevant to a crime. 
XI.
PROPOSED INT. NO. 1581-A

According to the CCI Report, information regarding the logistics of the bail system are not immediately evident to many sureties, and sureties commonly either misapprehend or incompletely understand how to post bail.
 This bill would require MOCJ or another mayoral office or agency to make reasonable efforts to ensure that complete and accurate information regarding the bail process is available to persons seeking to post bail. This includes posting such information in appropriate locations in courtrooms, and communicating directly to such persons. The bill would take effect 30 days after it became law.

XII.
AMENDMENTS TO INT. NO. 1581

Proposed Int. No. 1581-A has been amended since its introduction. The bill now permits its requirements to be fulfilled by either MOCJ or another mayoral office or agency, and also requires efforts to communicate information regarding bail directly to persons who seek to post it.
Proposed Int. No. 1531-A

By The Speaker (Council Member Mark-Viverito) and Council Members Crowley, Dromm, Richards, Levin, Lancman and Menchaca
A LOCAL LAW

..Title

To amend the administrative code of the city of New York, in relation to requiring the department of correction to efficiently facilitate the processing of bail payments

..Body

Be it enacted by the Council as follows:
Section 1. Chapter 1 of Title 9 of the administrative code of the city of New York is amended by adding a new section 9-148 to read as follows:  
§ 9-148 Bail payments and processing.
a. The department shall accept cash bail payments immediately and continuously after an inmate is admitted to the custody of the department, except on such dates on which an inmate appears in court other than an arraignment in criminal court. 

b. The department shall release any inmate for whom bail or bond has been paid or posted within the required time period of the later of such payment being made or the department’s receipt of notice thereof, provided that if an inmate cannot be released within the required time period due to extreme and unusual circumstances then such inmate shall be released as soon as possible. Such timeframe may be extended when any of the following occurs, provided that the inmate’s release shall be forthwith as that term is used in section 520.15 of the criminal procedure law:

1. The inmate receives discharge planning services prior to release;

2. The inmate has a warrant or hold from another jurisdiction or agency;

3. The inmate is being transported at the time bail or bond is paid or posted;

4. The inmate is not in departmental custody at the time bail or bond is paid or posted;

5. The inmate requires immediate medical or mental health treatment; or
6. Section 520.30 of the criminal procedure law necessitates a delay.

c. The department shall accept or facilitate the acceptance of cash bail payments for inmates in the custody of the department: (i) at any courthouse of the New York City Criminal Court, (ii) at any location within one half mile of any such courthouse during all operating hours of such courthouse and at least two hours subsequent to such courthouse’s closing, or (iii) online.

d. For the purposes of subdivision b, the term “required time period” means five hours beginning on October 1, 2017, four hours beginning on April 1, 2018, and three hours beginning on October 1, 2018.
§ 2. This local law takes effect on October 1, 2017, except that subdivisions a and c of section 9-148 of the administrative code of the city of New York, as added by this local law, take effect six months after this local law becomes law.
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Proposed Int. No. 1541-A
 

By Council Members Gibson, Crowley, The Speaker (Council Member Mark-Viverito), Dromm, Levin, Richards, Lancman and Menchaca
A LOCAL LAW
 

To amend the administrative code of the city of New York, in relation to permitting the delay of the formal admission of inmates to the custody of the department of correction in order to facilitate the posting of bail
 

Be it enacted by the Council as follows:
Section 1.  Chapter 1 of title 9 of the administrative code of the city of New York is amended by adding a new section 9-149 to read as follows:

§ 9-149 Admission delays. 
a. In order to facilitate the posting of bail, the department may delay the transportation of an inmate for admission to a housing facility for not less than four and not more than 12 hours following the inmate’s arraignment in criminal court if requested by either the department or a not-for-profit corporation under contract with the city to provide pretrial and other criminal justice services, including interviewing adult defendants either before or after such persons are arraigned on criminal charges, has made direct contact with a person who reports that he or she will post bail for the inmate.

b. Such delay is not permissible for any inmate who: 

1. Appears or claims to have a health or mental health condition that requires attention during the time period of such delay, notwithstanding the requirements of title 8 of this code;

2. Appears to be physically incapacitated due to drug or alcohol intoxication;

3. Requests medical attention or appears to require immediate medical attention;

4. Has bail set in an amount of 10,000 dollars or more; or

5. States, upon being informed of the delay permissible pursuant to this section, that he or she will not be able to post bail within 12 hours or otherwise indicates that they do not wish to be subject to such delay.
c. This section does not require the department to exceed the lawful capacity of any structure or unit, or require the department to detain inmates in courthouse facilities during such times as correctional staff are not regularly scheduled to detain inmates provided that the department must provide for the regular staffing of courthouse facilities for at least one hour after the last inmate was taken into custody on bail.
d. Beginning July 1, 2018, the department or its designee shall submit to the council an annual report regarding the implementation of subdivisions a and b of this section. Such report shall include the following information: 

1. The locations in which the department has implemented the provisions of this section;

2. In such locations, the number of inmates whose admission to a housing facility was delayed pursuant to this section;

3. The number and percentage of such inmates who posted bail during such delay and the number and percentage of such inmates who posted bail during the two calendar days following such inmates’ arraignment; and

4. The number of inmates whose admission to a housing facility was delayed and who required medical treatment during such period of delay.

§ 2. This local law takes effect 60 days after it becomes law, except that subdivision d of section 9-149, as added by section 1 of this local law, shall expire and be deemed repealed on June 30, 2022, provided that the commissioner of correction provides written notice to the council in the first six months of the year 2022 that this local law will expire without further action by the council. If the commissioner does not provide such notice by June 30, 2022, this local law shall expire and be deemed repealed one year following the date on which the council receives such notice.
BC
LS 8980
5/24/17 5;23 PM

Proposed Int. No. 1561-A

By Council Members Crowley and Lancman

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring the department of correction to facilitate the posting of bail or bond

Be it enacted by the Council as follows:

Section 1. Chapter 1 of Title 9 of the administrative code of the city of New York is amended by adding a new section 9-150 to read as follows:   

§ 9-150 Bail facilitation. 

Definitions. As used in this section, the following terms have the following meanings:
Bail facilitator. The term “bail facilitator” means a person or persons whose duties include explaining to eligible inmates how to post bail or bond, explaining the fees that may be collected by bail bonds companies, taking reasonable steps to communicate directly with or facilitate inmate communication with possible sureties, and taking any other reasonable measures to assist inmates in posting bail or bond. 
Eligible inmate. The term “eligible inmate” means a person in the custody of the department held only on bail or bond.

a. Within 24 hours of taking custody of an eligible inmate, the department shall provide to such inmate the following information in written form: (i) the inmate’s amount of bail or bond, (ii) the inmate’s New York state identification number or booking and case number or other unique identifying number, (iii) options for all forms of bail payment and all steps required for such payment, including the locations at which a surety may post bail and the requirements for so posting, and (iv) any other information relevant to assisting the inmate in posting bail or bond.

b. Within 24 hours of taking custody of eligible inmates, the department shall notify such inmates that they may post their own bail. Within such time period, the department shall, to the extent practicable and in a manner consistent with officer safety and all applicable laws, offer such inmates the opportunity to obtain property, including personal contact information and financial resources, that such inmates may require for the purpose of posting bail and which is stored in such inmate’s personal property, provided that any member of the department who accesses such inmate’s property pursuant to this subdivision shall request access only for the purpose of facilitating posting bail. 
c. The department shall ensure that bail facilitators meet with all eligible inmates within 48 hours of their admission to the custody of the department, that eligible inmates have continued access to bail facilitators, and that bail facilitators are provided with reasonable resources necessary to fulfill their duties.

§ 2. This local law takes effect 180 days after it becomes law.
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Proposed Int. No. 1576-A

By Council Member Lancman

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring the New York city police department to permit arrestees to access contact information

Be it enacted by the Council as follows:

Section 1. Chapter 1 of Title 14 of the administrative code of the city of New York is amended by adding a new section 14-168 to read as follows:   

§ 14-168 Arrestee contact information. The department, to the extent practicable and in a manner consistent with all applicable laws and officer safety, shall offer individuals while in the department’s custody and due to be arraigned within 24 hours the opportunity to obtain personal contact information that such individual may require and which is stored in such individual’s personal property, provided that any member of the department who requests access to such individual’s property pursuant to this section shall request access only for the purpose of obtaining such contact information and for no other purpose. The provisions of this section shall not permit a person in the department’s custody and due to be arraigned within 24 hours access to such property for any purpose other than obtaining personal contact information, or to “arrest evidence” as defined in the rules of the city of New York, or to any property that constitutes relevant evidence of a crime.
§ 2. This local law takes effect 180 days after it becomes law.
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Proposed Int. No. 1581-A

By Council Members Reynoso, Barron, Lancman and Menchaca
A LOCAL LAW
To amend the administrative code of the city of New York, in relation to requiring the office of criminal justice or another office or agency designated by the mayor to promote the communication of accurate and complete information regarding posting bail

 

Be it enacted by the Council as follows:
Section 1.  Title 9 of the administrative code of the city of New York is amended by adding a new chapter 3 to read as follows:

CHAPTER 3

OFFICE OF CRIMINAL JUSTICE

§ 9-301 Definitions. As used in this chapter, the following terms have the following meanings:

Office. The term “office” means the office of criminal justice as defined in section 13 of the charter.

§ 9-302 Bail information in courts. The office or another office or agency designated by the mayor shall make reasonable efforts to work with the office of court administration to promote the availability of complete and accurate information regarding the bail posting process to persons seeking to post bail. Such efforts shall include promoting the display of information regarding posting bail conspicuously in locations in courthouses where such information would assist individuals in posting bail and the direct communication of such information to such persons. Such information shall include how to determine the amount and type of bail ordered and all processes required to post bail, including where and how to post bail.

§ 2. This local law takes effect 30 days after it becomes law.
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