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COMMITTEE ON HOUSING AND BUILDINGS 6

[sound check, pause]

SERGEANT-AT-ARMS: Ladies and gentlemen,
please have your seat at this time. We are about to
start. Thank you.

CHAIRPERSON WILLIAMS: Good morning,
everyone. Thank you for your patience. You may see
members coming in and out. There is a plethora of
hearings and meetings going at the exact same time
unless they are racing to this hearing, and you’ll
see members going in and out not for lack of
interest. My name is Council Member Jumaane
Williams. I Chair the Housing and Buildings
committee, and I’'m joined today by Council Member
Espinal, Council Member Kallos. We’re here to hold a
hearing on 14 bills related to tenant harassment and
construction as tenant harassment. The bill we are
discussing today would expand the definition of
harassment to apply to additional acts and types of
tenants, allow tenants who are—have been the wvictims
of harassment to receive monetary compensation,
created a rebuttable presumption that harassing acts
or omissions were committing—excuse me—created
through a rebuttable presumption that harassing acts

or omissions were committed with the intent of
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COMMITTEE ON HOUSING AND BUILDINGS 7
causing tenants to vacate their dwellings, ensure
that tenants are protected from unscrupulous
landlords and contractors engaging in construction as
harassments, and require owners to pay for relocation
expenses incurred—incurred by the Department of
Housing Preservation and Development. I am also
sponsoring a bill in this pack—package, which would
increase the penalties for tenant harassment. I’'d
like to thank my staff for the work that they did to
assemble this hearing including Mike Toomey, who just
now went over to another hearing, and I want to
mention him again because this is his first hearing
as a part of my team. He is a new Legislative
Director, Megan Chin and Guillermo Patino, counsels
to the committee; Jose Conde, Policy Analyst to the
Committee and Sarah Gastelum, the Committee’s Finance
Analyst. I’d like to remind everyone who would like
to testify today to please fill out a card with the
sergeant. We weren’t going to do this, but I think
there’s only one member here who has a bill. So I
want to know if you—you want to make an opening.
COUNCIL MEMBER KALLOS: [off mic] I—I

don’t know if I can pull (sic) up to that.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

COMMITTEE ON HOUSING AND BUILDINGS 8

CHATRPERSON WILLIAMS: Sure, we’re going
to allow Council Member Kallos to make an opening,
and Council Member Chin. So I’'m going to ask that
you can keep it to one minute because we weren’t
going to do it, but because of how small, how many
member is here I think we can get away with it. So
Council Member Kallos will keep the comments to one
minute and Council Member Chin who we’ve been joined
by.

COUNCIL MEMBER KALLOS: Thank you, Chair
Jumaane Williams for your leadership on all housing
issues especially the rent freeze, which we won two
years 1in a row in addition to the lowest increase
prior to that. I also want to thank the Stand for
Tenant Safety Coalition. If you can hold up those
signs. You don’t get to make noise, but you can hold
them up to show all of those pink signs in the room.
Please let the record reflect that this room is
filled with pink STS signs. I also want to thank all
the partners who worked on that, and legislative
solutions that will improve living conditions and
quality of life. I’'m Council Member Ben Kallos. You
can Tweet me at Ben Kallos. Jumaane, what’s your

Twitter name?
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COMMITTEE ON HOUSING AND BUILDINGS 9

CHATRPERSON WILLIAMS: [off mic] At
Jumaane Williams.

COUNCIL MEMBER KALLOS: At Jumaane
Williams. So as you’re watching at home or online,
please feel free to Tweet us with questions, with
concerns. Participate in the hearing in that way.
I'm proud to author Introduction 931, which expands
which buildings are subject to tax liens, resulting
from unpaid Environmental Control Board wviolations.
Those are basically called quality of life
violations. The current law like much else favors
owners of large buildings over owners of single-
family and small walk-ups. When I read this section
of the taxing law, I was surprised to see that only
private dwellings, a wooden framed single room
occupancy multiple dwelling or dwelling with legal
occupancy of three or four, three or few dwelling
units were subject to these liens while buildings
with three units or more were not. So, just to be
clear, if your building is made of wood, and it’s
small for just a couple of people, you can get a tax
lien, but if you own a very large building, you are
not. This is unfair both to the owners of small

buildings, but also to renters in those buildings
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COMMITTEE ON HOUSING AND BUILDINGS 10
because their landlords know they can get away with
not paying quality of life violations and not face a
tax lien, and tax lien is important because it can
lead to foreclosure, and the loss of a building also
leads to the building being marked as distressed and
being moved into the Third-Party Transfer Program
over at HPD where a responsible landlord can come in.
Quality of Life violations may be achieved for things
like illegal work on a landmarked building, illegal
conversions, violations relating to improper
operation of boilers, electrical heating, or plumbing
systems. The list goes on, and there should be an
impact when somebody makes these violations. For
these violations the summons for this should be
result in a fine if found guilty. However, we know
that $1.6 billion in ECB debt currently uncollected
by the city, which means that a fine in itself is not
an incentive for some landlords to maintain their
buildings. Let me just to the end. Basically, if
people have quality of life violations or any
violations from the city, there actually has to be
more than debt sitting out there. The city needs to
be able to bring the violations to a lien so that

they do something with the property to benefit the
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COMMITTEE ON HOUSING AND BUILDINGS 11
residents. Thank you, Chair Williams for your
indulgence. Sorry for going so long.

CHAIRPERSON WILLIAMS: Alright. Thank
you and Council Member Chin. We’re trying to see if
we can keep it to a minute i1f possible.

COUNCIL MEMBER CHIN: Thank you, Chair.

I was told there was no opening. So I didn’t prepare
a long speech, but I thank you for finally hearing my
bill, and it’s great to see so many coalition members
here. 1Intro 3 is that we want to set up an escrow
account where a landlord will have to pay to
relocated tenants in a—when there’s a vacate order.
Recently in one of my buildings in my district on
Stanton Street, there were problems with the building
caused by the landlord, and the tenant had to
relocate, and they had to move out of their
neighborhood, and they have to pay for their own
expense if they don’t want to leave the neighborhood.
But this bill will have to get the landlord to set up
an escrow fund where HPD can draw down the money when
there’s a vacate so that tenants and their family can
continue to stay in the neighborhood. So I hope to
get this bill passes as soon as possible, and look

forward to the hearing, and I wanted thank especially
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COMMITTEE ON HOUSING AND BUILDINGS 12
Deputy Commission Vito, whose worked with us greatly
on really fighting tenant harassment. Thank you.

CHAIRPERSON WILLIAMS: We’ve been joined
by Council Members Levine and Grodenchik. Council
Member Levine, I have allowed members to hopefully
take one minute to make an opening, but if anybody
comes in after, we’ll probably have to close with
that. Thank you.

COUNCIL MEMBER LEVINE: Less than one
minute, Mr. Chair and thank you for putting together
this hearing on such an important package of bills.
WE see this in our districts. There are unscrupulous
landlords who are using construction work, renovation
work as a weapon to push out long-time residents, and
we need laws that protect tenants in these difficult
situations, and I’'m so proud we’re putting forth a
package today that will give them a measure of
protection, and I'm please to be the lead sponsor on
two bills, one, which would require landlords doing
renovations to produce a tenant protection plan,
which addresses all manner of safety issues, and—and
secondly a bill on a related issue on the topic of
harassment, which would prohibit landlords from

aggressive repeated off hour visits to tenants’
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COMMITTEE ON HOUSING AND BUILDINGS 13
apartments done far too frequently late at night and
early in the morning as a way of intimidating and
harassing tenants. Thank you again, Mr. Chair.
CHATRPERSON WILLIAMS: Thank you, and
just to reiterate how important this package is, we
are now in a time of unprecedented growth. Not
everyone 1s feeling that growth. There are
particularly communities that I have never seen this
kind of before, and are pushing folks out, and given
the environment we are in, we know important it is
for localities to be the first line of defense, and
we know how harassment is being used to push tenants
out of community they’ve been their entire life,
communities that no one wanted to go in before, and
communities that they made now, a place that
everybody wants to go. And we need to do everything
we can to protect them and to protect the
communities, and I want to thank the committee for
allowing the indulgence for the opening statements
because I know the thought was there wouldn’t be any,
but I want to thank Deputy Commissioner Thomas
Rayello and DOB Deputy Commission Patrick Wehle from
DOD, Deputy Commissioner Vito Mustaciuolo from HPD,

and Deborah Rand also from HPD. If you please your
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COMMITTEE ON HOUSING AND BUILDINGS 14
right hand. [pause] Do you affirm to tell the
truth, the whole truth, and nothing but the truth in
your testimony before this committee and to respond
honestly to Council Member questions?

PANEL MEMBERS: I do.

CHAIRPERSON WILLIAMS: You can begin at
the order of your preference.

DEPUTY COMMISSIONER FARIELLO: Okay.
Good morning, Chair Williams, members of the Housing
and Buildings Committee and all the members of the
City Council. I am Thomas Fariello, First Deputy
Commissioner of New York City Building—Department of
Buildings. I am joined by Assistant Commissioner for
External Affairs, Patrick Wehle. We are pleased to
be here offer testimony on six pieces of proposed
legislation, which seek to enhance protections for
tenants residing in buildings under construction.
Performing construction work as a means to harass
tenants is illegal. It puts the safety of tenants at
risk, destabilizes families and communities and
reduces affordable housing. The department works
diligently in consort with number—a number of
agencies to address this concern, is committed to

doing all it can to root out this illegal activity.
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COMMITTEE ON HOUSING AND BUILDINGS 15
The department participates in the Tenant Harassment
Prevention Task Force, a partnership between multiple
city and state agencies under which cellar to roof
inspections are performance. Investigations identify
bad actors and enforcement is executed. Separately,
the department partners with the Department of
Housing Preservation and Development, HPD, in
performing inspections and determining where to focus
our attention through work with the Mayor’s Office of
Data Analytics to review a number of data points to
determine where tenant harassment is likely to occur.
When we encounter non-construction related
harassment, we make referrals to the State Attorney
General’s Office for further investigation. Given
that data alone will not identify all instances of
harassment, equally important is our work with
numerous organizations and elected officials who
provide us with locations to inspect. Over the fast—
over the past 15 months the department performed
2,338 inspections with HPD and in conjunction with
the task force, and issued 1,981 violations including
288 stop work orders. The department is working with
our prosecutorial partners including the State

Attorney General and the District Attorney’s Office
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COMMITTEE ON HOUSING AND BUILDINGS 16
to bring criminal and civil actions against landlords
for endangering and harassing tenants. Resulting
from our—our investigations cases involving several
owners have been referred to the State Attorney
General’s Office and are in various stages of
prosecution. Additionally, the department has
disciplined professionals who use construction to
harass tenants. One example is M.D. Asteraf Alli, a
licensed engineer whose filing privileges we have
revoked for routinely providing false statements on
filings submitted to the department including that
work was exempt from having to obtain a certificate
of no harassment. Administratively, the department
has put several reforms in place to help identify bad
actors and ensure construction work does not proceed
without appropriate protections in place for tenants.
When construction documents are filed with the
department, an owner needs to certify whether the
building has any occupied dwelling units, and if so,
if they are subject to rent regulation. If they are
subject rent regulation, the owner is required to
notify New York State Homes and Community Renewal,
HCR, of their filing with the department and they be

intent to comply HCR regulations. Additionally,
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COMMITTEE ON HOUSING AND BUILDINGS 17
applicants are required to file a Tenant Protection
Plan, TPP with the department whenever they are
performing an alteration to a multiple dwelling,
which any unit is occupied The TPP provides the
means and methods by which the health and safety of
tenants will be protected. The department now has a
process in place by which we use data provided to us
by HCR to determine the accuracy of occupancy and
rent regulation status information submitted on
construction documents filed with us. Plans will not
be approved and permits not issues if this
information is not accurate. The department now also
posts TPPs on our website. This provides tenants and
other interested parties with the means to understand
what protections are being put in place to keep
tenants safe. Applications will not be approved and
construction will not proceed without a TPP that
meets the department’s satisfaction.

I will now comment on the proposed
legislation before this committee. Intro No. 936
seeks to reform the TPP and will require the
department to conduct proactive inspections of
buildings that are required to provide TPPs. The

bill would require the means and methods for
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COMMITTEE ON HOUSING AND BUILDINGS 18
protecting tenants to be explained with greater
specific—specificity, and adds to the required items
of TPP compliance with laws related to mold and the
maintenance of essential services such as heat and
hot water. This bill would require the TPP to be
made available on the department’s website, require
owners to provide a copy to the tenants upon request,
and requires notification to be posted in the
building stating that a copy of the TPP is available
upon request, the contact information of the
construction safety professional and where to file
complaints. Finally, the bill would require the
owners to notify the department in writing at least
72 hours before commencing work requiring a TPP in
order for the department to perform an inspect—to
perform an inspection within seven days of the
commitments—commitments—commencement of such work.
The department supports much of this bill including
require—requiring greater specificity and the TPP in
making it more comprehensive, and would like to
propose several suggestions. The department has
performed the holistic examination of the entire TPP
process with an eye towards determining which

construction professional is best suited to provide
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COMMITTEE ON HOUSING AND BUILDINGS 19
the means and methods for protecting tenants in the
first place. Currently, a licensed architect or
engineer is responsible for preparing the TPP and
including it with the plans they file with the
department. However, the means and methods for
protecting tenants is outside of the design
professional’s expertise. This responsibility is far
better suited for contracts, and as such, the
department proposes making a contractor responsible
for preparing and submitting the TPP. Permits would
not be issued to a contractor until the TPP meets the
satisfaction of the development. Furthermore, means
and methods for protecting tenants that are outside
of the department’s expertise such as compliance with
laws related to mold should be—should reviewed by the
appropriate agency. As an alternative to requiring
the department to perform compliance inspections, we
also propose requiring TPPs to be subject to what we
call a special inspection meaning a third-party
inspection agency would be responsible for monitoring
the TPP compliance throughout construction. Should
in—should the inspection agency observe any

violations, the Department would stop work until
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COMMITTEE ON HOUSING AND BUILDINGS 20
compliance is achieved, and take whatever additional
enforcement actions are appropriate.

Intro No. 938 would require the
department to create a watch list of contractors who
have performed work without a permit within the prior
two years. Contractors would remain on the watch
list for two years during which time the department
would be required to perform at least one proactive
inspection of each site they are working on. The
apartment—the—the department agrees that contractors
who have previously broken the law deserve extra
scrutiny and we have procedures in place to ensure
that happens. Using the wealth of data at our
disposal, the department targets bad actors for
heightened enforcement including contractors. While
the proposed legislation is well intentioned, without
this proposals would successfully capture carbon
(sic) contractors. Most of the work that are permit
violations are issued long after the work is
completed and are typically issued to the building
owner for the simple reason that the contractor has
long since departed the site. Thus, it is likely
that the department would be unable to identify the

contractor in these cases, which would impede our
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COMMITTEE ON HOUSING AND BUILDINGS 21
ability to place them on a watch list and perform
proactive inspections.

Intro No. 960 would amend the Housing
Maintenance Code to require owners of multiple
dwellings to post notice in multiple locations
throughout the building with information about the
construction work being performed. This posting
would include a description of the work, locations
within the building where the work is occurring,
hours of constructions, projected timeline for
completion, a description of the amenities and
essential services anticipated being unavailable, and
how distribution will be minimized. Contact
information and the TPP: Enforcement this posting
will be performed by the department and HPD, and both
agencies support this proposed legislation.

Intro No. 931-A would revise the types of
buildings whose unpaid judgments for certain building
code violations constitute liens. Specifically they
would remove this enforcement mechanism for one to
three-family homes, and would add residential
buildings with 20 or more units in all non-
residential buildings with judgments totaling $60,000

or more. The bill would also add residential
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COMMITTEE ON HOUSING AND BUILDINGS 22
buildings with—with between 6 and 19 units with
judgments totaling $15,000--$15,000 or more. As a
general matter, the department supports broadening
the types of buildings with unpaid judgments for
building code violations that constitute liens.
However, the city’s authority in this area was
granted by state law, and amending the provision by
local law may give rise to a challenge. Further
discussion 1is necessary to determine the city’s
ability to change this enforcement mechanism.

Intro No. 926 would establish a
construction in occupied buildings task force. This
13-member task force would be comprised of
commissioners of the department and HPD serving as
co-chairs, Commissioners of the Department of Health
and Mental Hygiene and the Department of
Environmental Protection, five Council Members
appointed by the Speaker and four members appointed
by the Mayor. The proposed task force will be tasked
with consulting with tenants who reside in buildings
under construction to determine the issues they face,
and what can be address them. The task force would
hold monthly hearings during most of the year,

complete an evaluation of current practices within
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COMMITTEE ON HOUSING AND BUILDINGS 23
six months of the first hearing, and issue an annual
report for three years making recommendations to
improve interagency coordination and sharing of
information. It is detailed in the—in my testimony
the department participates in two task forces with
our agency partners whose purpose is to target tenant
harassment. As part of this important work, we
regularly interact with tenants, elected officials
and each other referring—receiving referrals of
buildings to inspect and suggestions to enhance our
enforcement. We recognize collaboration through
government and interaction with tenants to discuss
broad policy issues is an important part of this
process, but we have concerns about the frequency of
meetings and reporting provided in the bill.

Intro No. 1523 would establish the Office
of the Tenant Advocate within the department. The
proposed duties of this office include approving
TPPs, site safety plans, receiving comments,
questions and complaints concerning these documents,
monitoring buildings with TPPs and communicating with
tenants so that—so that they have notice of
construction work, understand these construction

documents and their rights as tenants. The bill also
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COMMITTEE ON HOUSING AND BUILDINGS 24
would require the office to report quarterly on
complaints received, time to respond, the number of
TPPs and site safety plans reviewed. Instances where
these documents were deficient and actions taken, and
a description of efforts to communicate with tenants.
There are a number of ways tenants and the entire
public can interact with the department. They can
contact our customer service or External Affairs
Division, specific borough offices. Complaints can
be filed at 311. They can review the wealth of
information made available on our website and, of
course, elected officials’ offices, and community
boards serve as an important intermediary as well.
Creating a new office, as described in the bill, will
not improve service, can create more distance between
the tenants and the information they seek, and
captures work already performed by the Department.
TPP and site safety are already evaluated by plan
examiners in the borough offices and by our
Engineering and Safety Operations Division.
Additionally, a system to receive comments, questions
and complaints already exist. Furthermore, as this
committee is aware, the Administration has committed

significant resources to attending to the pressures
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COMMITTEE ON HOUSING AND BUILDINGS 25
tenants face. This includes the creation of a Tenant
Protection Unit within the Mayor’s Office that
performs outreach to tenants in neighborhoods facing
re-zonings and addresses issues related to tenant
harassment and the creation of an Office of Civil
Justice within the Human Resources Administration
that administers the Anti-Harassment Tenant
Protection Legal Services Program. Some of what this
proposed legislation requires—requires is more in
keeping with the work of these offices. Thank you
for your attention, and the opportunity to testify
before you today. We welcome any questions you may
have. [pause]

DEPUTY COMMISSIONER MUSTACIUOLO: Good
morning, Chair Williams, members of the Housing and
Buildings Committee. My name is Vito Mustaciuolo and
I am the Deputy Commissioner for Enforcement and
Neighborhood Services at the New York City Department
of Housing Preservation and Development. Thank you
for the opportunity to testify at this hearing on a
number of bills pertaining to tenant harassment.
Specifically, thank you for the opportunity to
testify on Intros 3, 347-A, 1530, 1548, 1549, 1550,

1551 and 1556. We would like to commend the Chair
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COMMITTEE ON HOUSING AND BUILDINGS 26
and this committee for their continued focus on
tenant harassment issues. HPD takes the safety and
habitability of all New York tenants very seriously.
Each tenant has the absolute right to reside in their
home free from dangerous conditions and harassment.
While most property owners respect the rights of
their tenants and maintain their property in
compliance with code, there are some owners that do
not meet their statutory requirements. They may not
provide essential services, but may even harass
tenants in a variety of different ways. If a tenant
feels harassed, then he or she should initiative a
tenant harassment claim in Housing Court on their own
behalf. This Administration has taken great steps in
combatting harassment. As you all know, the Mayor
recently announced with the Speaker and the Council
that the city is continuing to build on the tenfold
increased investment in tenant legal services created
unprecedented universal access to Council programs
for all tenants facing eviction in Housing Court in
New York City. [coughs] With this step, the city
will become the first city in the country to
implement such a comprehensive program. HPD Housing

Litigation Division also appears on most tenant
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COMMITTEE ON HOUSING AND BUILDINGS 277
initiated harassment cases as necessary parties
pursuant to provisions of the New York City Housing
Maintenance Code providing substantiated evidence of
any claims related to the Housing Maintenance Code
violations documented by the department. Although
HPD cannot initiate harassment proceedings in Housing
Court, HPD is a very active—is very active in
combatting harassment. HPD enforces the New York
City Housing Maintenance Code by responding to tenant
complaints, conducting proactive cellar to roof
inspections, issuing violations and when necessary
conducting emergency repairs when the owner has
failed to comply. These are just some of the ways in
which we combat harassment that protect New York City
tenants each day. HPD’s Housing Litigation Division
brings cases in Housing Court against owners who do
not comply with outstanding violations, and when
necessary seek findings of contempt and jail against
treatment of landlords. (sic) [coughs] In addition to
our general code enforcement activities and
litigation HPD actively participates in the Tenant
Harassment Prevention Task Force, which is a
collaborative task force between the Office of the

New York City Attorney General, the New York State
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COMMITTEE ON HOUSING AND BUILDINGS 28
Department of Housing—Homes and Community Renewal,
and various city agencies. The task force has
already led to two major indictments of landlords,
one in Brooklyn and the other more recently in
Manhattan. [coughs] I'd 1like to note that the
Manhattan case was initiated by a referral from
Council Member Chin and the local community-based
organization. HPD also participates in the City
agency Task Force on Tenant Harassment. As of
January of this year, the Joint Inspection Team
consisting of HPD, DOB, DOHMH and FDNY attempted to
inspect over 500 buildings comprised of over 7,500
dwelling units citywide. HPD alone has issued more
than 11,000 hazardous or immediately hazardous
violations to these buildings. More than 100 of
these buildings have active cases in Housing Court
initiated either by HPD and/or the tenants. HPD is
participating in the Anti-Harassment Working Group
flowing from Council Member Lander who co-chairs the
committee and includes Council Members, legal
services providers, tenant advocates, landlord trade
groups for and not-for-profit real estate developers
and city and state agencies. The group has been

analyzing housing data to study the effects of
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expanding the certification of No Harassment Program,
how it can be implemented citywide and exploring
possible alternative approaches to addressing
harassment. As you can see, HPD takes the issue of
tenant harassment very seriously. Again, we applaud
the Council for its attention to this important issue
with this hearing and the proposed bills before us.
Turning now to the bills. The City
Council seeks to expand the definition of harassment
under the Housing Maintenance Code and Intro 1530,
1548, 1549, 1550 and 1551. While Intro 347-A seeks
to allow Housing Court the ability to award damages
to tenants in harassment cases. Under the Housing
Maintenance Code the term harassment is currently
defined as any act or omission done by the building
owner or on behalf of the owner that causes or is
intended to cause a tenant to vacate, surrender or
waive his or her legal right to their apartment.
Harassment may include actual physical force,
threats, continuous offers for buyouts, repeated
interruptions and/or the dis—discontinuance of
essential services. HPD supports Intro 1530,
sponsored by Council Speaker Mark-Viverito, which

creates a rebuttal presumption that where an owner




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

COMMITTEE ON HOUSING AND BUILDINGS 30
commits one or more of a list of harassments acts or
omissions it is harassments. We do, however, have
some issues with the existing language contained in
Intros 347, 1548, 1550, 1551, and 1556 that we think
merits further examination and discussion. For
instance, Intro 347-A raises legal questions of
whether a Housing Court is the appropriate
jurisdiction to award damages in a tenant harassment
case. We believe Intros 1548, 1550, 1551 and 1556
are too broadly drafted as is, which can potentially
have the unintended consequence of diminishing the
effectiveness of the harassment statute. We want to
ensure that any changes to the statute will further
enhance our joint efforts to combat harassment. I
recommend that the Council, the Administration and
the Office of Court Administration meet to discuss to
determine how these changes may impact tenants and
enforceability to—to decide cases.

I'’d like now to turn to Intro 1549.
Current law already allows a tenant to sue for
harassment if they have been the subject of repeated
and baseless court proceedings by the landlord.
Intro 1549 would allow tenants to rely on cases

brought against prior tenants previously living in
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the same unit. Even if the current tenant didn’t
have repeated cases against him or her. HPD opposed
Intro 1549 as we feel an unintended outcome may be
more harassment cases being adjudicated in Housing
Court. We also do not believe that this bill is
feasible from a legal perspective. In order for our
case of case harassment to be defensible, we believe
a tenant needs to establish that repeated and
baseless court proceedings have been brought against
his or herself. However, we do agree that at trial
evidence of prior and frivolous court cases against
those defendants would be relevant in order to
indicate a pattern of harassment by a particular
landlord.

Lastly, I would like to discuss Intro 3,
which would allow HPD to recover relocation expenses
from building owners when there is a vacate order.
The owner would be required to deposit into an escrow
account money equal to at least 10% of the buildings
rent roll for the past—for the five years preceding
the vacate order. This escrow account would name HPD
as escrowee. HPD appreciates the Council’s focus on
the recovery of relocation expenses. Unfortunately,

HPD does not think this bill is feasible from an
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operational perspective and would require significant
expansion of the HPD resources. Currently, HPD does
try to recover relocation costs through the mechanic
lien in process, and it’s exploring ways to improve
our current process. We do recognize the issues
identified in this legislation, and we are open to
working with the Council to find ways to strengthen
HPD’s ability to address these issues. The
department takes the recovery of relocation expenses
just like tenant harassment very seriously. We are
always willing to discuss just practices to ensure
the results for tenants and the agency. Before I
conclude my testimony before this committee, I would
like say how proud we are to have a role in the
ongoing effort to address tenant harassment. I know
that we, the Mayor, the elected and all the agencies
are all committed to identifying the most effective
ways to enable tenants in the city to identify and
combat harassment and when necessary to punish
landlords who engage in improper behavior. We have a
joint commission—commitment to his effort. It was
evident just last week when the Speaker and several
council member joined Commissioner Torres-Springer

and Chandler in East Harlem in support of the
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Attorney General’s announcement regarding his
legislative proposal broadening the definition of
felony offenses of harassment of a rent regulated
tenant and by establishing related misdemeanor
offences in the Penal Code. Again, we fully support
the concept of the bills discussed today. Our only
concern is that harassment is an issue that requires
capital consideration to ensure that we are keeping
it clear and meaningful for all tenants, landlords
and the courts so everyone understands when
harassments has occurred, and how best to address it.
Once again, we thank the New York City Council for
your continued leadership on this issue and for
holding this hearing on tenant harassment. HPD is
committed to fighting harassment alongside members of
this committee. We appreciate the opportunity to
testify. If there are any questions, I am happy to
answer them. [coughing, pause]

CHATIRPERSON WILLIAMS: Thank you very
much for your testimony. We were joined by—we are
and we’re joined by Council Members Lander,
Rodriguez, Cornegy, Menchaca, Salamanca and Mendez.
I just wanted to quickly ask about my Bill 1556. I

think you included it in the list that was too broad.
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So can you just give me a little information about
why you think it’s too broad? [rustling papers,
pause]

DEPUTY COMMISSIONER MUSTACIUOLO: I'm
sorry. Just bear with me for one second.

CHATRPERSON WILLIAMS: Sure. [pause]

DEPUTY COMMISSIONER MUSTACIUOLO: So with
respect to 1556, the issue that we have isn’t
necessarily that it’s too broad. We do feel that
increasing the minimum civil penalties for harassment
may have a—a negative effect on—on the cases that are
brought Housing Court. You know, the concern that
we—that we’ve had is that—

CHAIRPERSON WILLIAMS: Can you bring the
mic a little closer?

DEPUTY COMMISSIONER MUSTACIUOLO: Yeah,
I’'m sorry. Yeah is that the courts may not
necessarily agree that there was finding of
harassment if the minimal civil penalties are too
high. But what we do agree with, though, is
increasing the minimum civil penalties for repeat
offenders.

CHAIRPERSON WILLIAMS: You’re saying if

a—if the initial penalty is too high, even though the
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courts may decide favorably with the landlords
because they think it’s—the--

DEPUTY COMMISSIONER MUSTACIUOLO:
[interposing] No, that there might not be a finding
of harassment if the civil penalties are too high?

CHATRPERSON WILLIAMS: I got it. Just
because a judgement may be-most effect, nothing to do
with legal, you say the judgement is more sympathetic
because there are—because their fine is too high?

Not because of the facts of the case?

DEPUTY COMMISSIONER MUSTACIUOLO: But
again, it—we can—the—the finding of harassment is a
serious finding.

CHATIRPERSON WILLIAMS: Yes.

DEPUTY COMMISSIONER MUSTACIUOLO: Right,
if the minimum civil penalties are excessive, we do
believe that judges will be less inclined to actually
make a determination of harassment.

CHATIRPERSON WILLIAMS: I—I hear you. I
want to understand why. Because they feel it’s too
high or because—that sounds like they’re not looking
at the facts of the case. They’re deciding that it’s
not harassment because the punishment is too high. So

I'm trying to just put that out and figure it out.
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DEPUTY COMMISSIONER MUSTACIUOLO: Well,
so as—as I mentioned in my testimony again a lot the
issues and concerns that we have with respect to
these intros we believe require that there should be
further conversation not only with the agencies, but
with the Office of Court Administration and the
supervising Housing Court Judge. We did have a
conversation with the supervising Housing Court judge
who did raise some concerns, and—and one of the
concerns raised was specific to Intro 1556.

CHAIRPERSON WILLIAMS: Okay. Alright,
I’"11-I"11 so I guess we will continue with that, but—
but it just sounded like they are not concerned about
the facts of the case. It—t sounded like they’re
being sympathetic because I think the fine is too
high, and even if they feel it was harassment, the
fine is too high so they won’t find harassment. That
doesn’t sound proper. Just so—I'm—I'm a little
confused about this.

DEPUTY COMMISSIONER MUSTACIUOLO: Well,
again, by setting a higher minimum standard for civil
penalties, is—is what the concern was.

CHATIRPERSON WILLIAMS: Now, I under—so I

understand what you’re saying your concern is, and I
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understand you’re saying—you’re relaying what you—you
may have heard from the civil court part, but what
saying is if we set a law, and even if you said it
was $100,000, the facts of the case are either that
was harassment or that there wasn’t harassment, and
the—the fin is incidental to that. So they would
have to find out whether there was harassment first.
What you’re saying is that they may not even decide
whether there was harassment only because the fine is
$100,000, and I'm not sure that they have the
authority to do that. And I'm—I'm very—I'm concerned
about what they’re bringing up and raising as an
issue. And, I want to actually explore that some
more because it sounds just concerning if that’s
what—if that’s what they’re doing. If they’re
preemptively deciding they’re not going to do this
because the fine is too high as oppose to there was
actually facts in the case that--

DEPUTY COMMISSIONER MUSTACIUOLO: I—1I
don’t think that that’s exactly—that’s what their
concerns are.

CHAIRPERSON WILLIAMS: Okay.

DEPUTY COMMISSIONER MUSTACIUOLO: Yeah.
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CHAIRPERSON WILLIAMS: Okay. So I don’t
fully understand it then. So it’s somewhere either—
either you can refer me back to them or someone can
help explain it a little bit more.

DEPUTY COMMISSIONER MUSTACIUOLO: Yes.

CHATRPERSON WILLIAMS: Sure, let’s do
the--

DEPUTY COMMISSIONER MUSTACIUOLO:
[interposing] So, I'm sorry. So, just Deborah Rand
from HPD Housing Litigation Division.

ASSISTANT COMMISSIONER RAND: Hi.

CHAIRPERSON WILLIAMS: Could you pleas
raise your right hand.

ASSISTANT COMMISSIONER RAND: What?

CHAIRPERSON WILLIAMS: Could you please
raise your right hand?

ASSISTANT COMMISSIONER RAND: Yes.

CHATIRPERSON WILLTIAMS: Do you affirm to
tell the truth, the whole truth, and nothing but the
truth in your testimony before this committee and to
respond honestly to Council Member questions?

ASSISTANT COMMISSIONER RAND: I do.

CHAIRPERSON WILLIAMS: Thank you.
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DEPUTY COMMISSIONER MUSTACIUOLO: So
Deborah if you want to just add anything on the 1556.

ASSISTANT COMMISSIONER RAND: Yes, I—I—
my—the concern of the agency is not that the judges
don’t do their job. I do believe that they judges do
their job, and that they carefully consider the
evidence. Currently, many of the harassment cases
are very close questions, and the number of cases,
which actually go to trial are limited. And so there
is a concern, and it’s something that I really urge
the—oh, the agency urges the committee to reach out
to the Office of Court Administration [coughing]
particularly the supervising judge and discuss the
implications of raising the penalties. I understand
exactly what the Council Member is saying. I mean
clearly the judges have to apply the law. There’s no
question about that, but there is a concern on the
part of the city that raising the penalties when it’s
a closed question may discourage the judges from
finding arrangement. I’m not saying it will. I’'m
not a judge. I'm raising the—we are raising that
issues, and urging that there be a discussion with
the court.

CHAIRPERSON WILLIAMS: Great.
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DEPUTY COMMISSIONER MUSTACIUOLO: And-and
again, we do support the increased minimum penalties
for repeat offenders.

CHAIRPERSON WILLIAMS: Sure. So, okay—so
we’re just we’re just concerned that the—the human
element my be affected by this race or which does
kind of go to what I’'m saying, but I'11-I'11 leave it
there, and I guess we will try to follow up with the
single court partnering to try to figure it out. I'm
going to go to my colleagues and then come back for
my questions—additional questions, and we’ve been
joined by Council Member Rosenthal. Is Council
Member Kallos here? [background comments] So we have
Council Member Menchaca and Rosenthal. That’s all we
have signed up, and we’ll give five minutes for
questions.

COUNCIL MEMBER MENCHACA: Thank you. I
think—am I next? Is that right? Sorry. I know
there was a little switch there.

CHATRPERSON WILLIAMS: So, just so you
know, Council Member Kallos is not here. So when he
comes back, I’11l put him back in. So we have

Menchaca, Rosenthal, and Levine is here.
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COUNCIL MEMBER MENCHACA: Great. I'11
take—I'11 take a few minutes and maybe a second round
come back. I want to thank the Chair, too, for
really compiling a really great list of—of
legislative opportunities for legislative fixes on
some of the things that we are seeing our district
offices, and the one that I want to focus on is one
of the—one of the bills that I'm sponsoring 1549. I
will start with the kind of immediate question. 1In
your testimony you talk a little bit about the—the
cases—and—and I—-I want to kind of dig a little bit
deeper about exactly where you’ re—what you mean about
the unintended consequences an if you could—if you
could just spell that out a little bit, a little bit
deeper as far as 1549’s ability to kind of take a
longer history of harassment for that building.
Because I—it’s not clear to me about what that
unintended consequence is.

ASSISTANT COMMISSIONER RAND: [off mic]
Again, I’'m Deborah Rand [on mic] I’'m with the Housing
Litigation Division, and it’s—the attorneys of the
Housing Litigation Division that appear in the
housing part in all the Housing Courts the concern

is, and perhaps it’s the, you know, our reading of




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

COMMITTEE ON HOUSING AND BUILDINGS 42
the bill is mistaken, but the way we read the bill
seems to suggest that a prior interruption of
essential services that did not affect this tenant
can still be the basis of an harassment claim without
them having actually had an interruption of essential
services. And legally and practically, I think
that’s an enormous issue. One of the issues that if,
in fact, the tenant can’t prove that they were
deprived of services it’s a real question whether
that constitutes harassment of that tenant. And
unlike a class action, for example, in Supreme Court
where you can have a group of people and they can
allege things about other people, tenant’s actions in
Housing Court are either individual or group, and the
individuals or the group are required to show that
they personally were affected. So, for example, if
they bring a repair action, they can only bring an
action about their own apartment or the public areas.
Similarly, here and perhaps again it’s to the
wording, and we’re certainly willing to sit down with
the Council and discuss that, but the wording
suggests that an individual tenant who was not
deprived of services can come in and assert another

tenant’s deprivation of services previously as a
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basis of harassment. There’s no doubt that if the
current tenant is deprived of services, and they go
before the court, they can use a prior interruption
of essential services as evidence of the owner’s
course of conduct and that currently can happen.
That’s, you know, and evidential issue.

DEPUTY COMMISSIONER MUSTACIUOLO: Right,

I think Council Member, again this is another intro
that we believe strongly the conversations with the
Council and the Administration and the supervising
Housing Court Judge would be beneficial.

COUNCIL MEMBER MENCHACA: And I don’t
think we disagree. So we want—we want to encourate
that, but I think-I think part of and this is what we
do in the public hearings is really try and
understand exactly what—what needs to happen and—and
let’s just step back a little bit and talk about this
pattern. Because I thin what we’re trying to also
prevent is this idea that once a landlord that is
harassing our tenants succeeds in removing that
tenant, a new tenant comes in. They can restart
their harassment, and—and—and just keep—keep moving
through that pattern. You wan to break that pattern,

but allow that pattern to be a—a kind of legal-—
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legally—create legal ability for—for that pattern to—
to exist, and we thin that the current law doesn’t—
doesn’t give us that. And so—so I'm—I'm encouraging
another conversation for this, but I—-I think that
there might be focus—you might be focusing on just
one piece of a—of a—of a possible condition, and not
really looking at the holistic approach to this piece
of legislation. And so I-I want to—I want to come
back for—I have a couple more minutes, and—and ask
for as far as—as the—the work that HPD is doing, and
maybe even the Department of Buildings, how—how have
you see the—the current law not give you enough power
to be able to kind of create what you say you already
have, a string of—of history for—for a—a dwelling or
an apartment within the dwelling of—of history from—
from that landlord.

ASSISTANT COMMISSIONER RAND: There’s
distinction between what we can—what can happen in
the Housing Court, and what the Deputy Commissioner
talked about, which is a broader group of actions
that HPD can bring. This bill is directed at tenant
initiated harassment cases. So it’s the tenant that
has to allege the facts. Certainly, the Deputy

Commissioner earlier in the testimony describe a
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whole array of actions that HPD and other agencies
are taking with respect to what the Council Member
raised.

COUNCIL MEMBER MENCHACA: Great. I don’t
know if you want to add—add to that.

DEPUTY COMMISSIONER MUSTACIUOLO: Yeah,
that’s why the—the significance of the joint task
force initiatives that we have. Each agency brings
different disciplines to the table, and as mentioned,
recently we did see the indictment on seven felony
counts. 1It’s important to note that none of those of
felony counts, though, had anything to do with the
initial referral from the Council Member, which were
poor conditions of the building. But the Attorney
General’s Office was able to bring a criminal case,
charges of almost 70 felony counts for—for other
types of crimes. But—so it’s the joint efforts
between the agencies that the city is staying level
[bell] that we believe are very effective in these
cases.

COUNCIL MEMBER MENCHACA: Thank you for
that case in point. We’ll come back. Thank you.

COUNCIL MEMBER LEVINE: Alright, thank

you, Council Member Menchaca. Chair—Chair Williams
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had to step out to vote in another committee so I’11
fill in for him for a few minutes. I will try not to
let the power go to my head. [laughs] With that,
I’'m going to go to pass it off to our colleague
Council Member Rosenthal.

COUNCIL MEMBER ROSENTHAL: [coughs] Too
late. So, nice to see you, Council Member Levine. I
couldn’t help myself there. Really nice to see you
all. Thank you for your comments. Thank you for
taking these bills as—as seriously and I really
appreciate that. I really want to focus on 1523,
which is the Office of a Tenant Advocate within the
Department of Buildings. This bill and this idea is
a result of years of experience now that we’ve had in
working with the Department of Buildings. I think
while perhaps our work with the Department of
Buildings has been constructive, what we’ve noticed
is that there seems to be a conflict with the
Department of Buildings about what your primary role
is, and from my perspective and my constituents’
perspective it appears that the focus at the
Department of Buildings is on making sure that a
building goes up and it’s structurally sound. That

should be your mission. I get that, but by the same
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token, the—those builders when doing a renovation or
different buildings when doing a renovation are—are
in a position when they—we have found them to use the
opportunity of renovation or construction as a form
or harassment, and what we need is an office within
the Department of Buildings that can have a—a
platform to have a voice for the tenants within the
Department of Buildings to counter that—that issue of
is the construction work structurally sound. So I'm
trying to understand what, you know, you mentioned
they Tenant Protection Unit that’s in the Mayor’s
Office, and you mentioned, you know, that you might
be doing the TPP taking it a little more seriously.
But why not have a voice inside the Department of
Buildings who—someone who’s a structural engineer or
a plan examiner who could say, you know, what happens
when a building asks for repeated permits work
permits to do work out of somebody’s window? What
happens i1if you’re a rent regulated tenant in a
building that’s undergoing a conversion, and the work
was completed the first time, but for some reason
that permit is being approved over and over and again
to do the work again and again? Really what’s going

on there just using common sense is not, you know, it
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needs to be fixed again, it’s that we need to have
jackhammering outside this window repeatedly. So
perhaps the tenant will get the idea they should
leave. And what the Office of Tenant Protection
would do, adequately do would be able to have that
voice. So could you better explain for me why it
wouldn’t be helpful given this administration’s
desire to preserve 120,000 units of affordable
housing to have such an office in the Department of
Buildings?

ASSISTANT COMMISSIONER WEHLE: Good
morning Council Member Rosenthal.

COUNCIL MEMBER ROSENTHAL: Good morning.

ASSISTANT COMMISSIONER WEHLE: [coughs]
I'm Patrick Wehle, Assistant Commissioner for
External Affairs.

MALE SPEAKER: Is it red?

ASSISTANT COMMISSIONER WEHLE: It is red.
Hello, okay. There we go.

COUNCIL MEMBER ROSENTHAL: Thank you.

ASSISTANT COMMISSIONER WEHLE: Good
morning. I’m Patrick Wehle, Assistant Commissioner
for External Affairs that the Buildings Department.

So certainly we hear you loud and clear and the
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concerns you’re articulating are concerns that very
much the Buildings Department, HPD, our partner
agencies take to hear. We’ve very, very hard at this
as evidenced by all the work that we’ve done through
multiple task forces. The work that we do through
your office, Council Member, the work with other
elected officials’ office, tenant associations and
community groups. It’s something we take quite
seriously. I think by and large what’s envisioned
through this Office of the Tenant Advocate is work
that’s already performed today within the Buildings
Department. We respond to complaints, we scrutinize
tenant protection plans and site safety plans. Any
concerns that are brought to our attention as it
relates to tenant harassment we prioritize those
concerns, and work to resolve them as quickly as
possible.

COUNCIL MEMBER ROSENTHAL: The point if-—
if you’re already doing it now which, you know, you
and I have a great relationship so and I appreciate
that so much. [bell] What this office would do is—is
give the Department of Buildings a public platform
with which to counter the building owners that are

doing things that might be structurally sound, but
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are obviously construction as harassment. And it
gives you—it gives a voice inside the Department of
Buildings to counter the plan examiner who says, but
they’re having this work permit to do some important
work, and this way you would have somebody whose job
it is to say, gee, I noticed this is the third time
they’ve put in this application. So, while it might
be structurally appropriate to give a work permit—

COUNCIL MEMBER LEVINE: [interposing] And
Council Member if maybe you can wrap it up--

COUNCIL MEMBER ROSENTHAL: [interposing]
Wrap it up.

COUNCIL MEMBER LEVINE: --so we can—

COUNCIL MEMBER ROSENTHAL: So, why not,
if you’re already doing the work, why not have a
platform an—and office that’s dedicated to doing
this?

ASSISTANT COMMISSIONER WEHLE: So—so with
respect, I would say that that platform does exist,
but not in the manner in which this bill envisions.
So we take a look at tenant protection plans, site
safety plans, and all these construction documents
that affect multiple dwellings and construction and

occupancies in the very light in which you suggest.
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Again, we take this work very seriously. We’ve done
a tremendous amount of work with our partner agencies
to sort of focus on this issues, and get after these
problems.

COUNCIL MEMBER ROSENTHAL: Thank you very
much. I’d like to come back in the second round.

COUNCIL MEMBER LEVINE: Thank you,
Council Member. I’d like to acknowledge that we’ve
been joined by fellow Buildings Committee Members,
Council Member Torres and Ulrich and by form
Buildings Committee member Antonio Reynoso, and we
miss you and we’re glad you’ve come back. Next up
for questions will be Council Member Levine.
Alright. We’re given that prerogative here, but I
was on the list actually. Commissioner Fariello, I
want to thank you for your—your positive words on
Intro 936, which relates to publication of the Tenant
Protection Plan, and I just want to make sure people
understand what’s at stake, and perhaps you can
expand on this as well. But right now people,
building owners are required to produce a plan, but
that plan can say almost nothing about the details of
what’s going to be done to protect tenants. They

could say we have a plan, which is co-compliant,
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which really tells me nothing, tells the tenant
nothing. But there are cases where there can be
particulate that’s kicked up even asbestos I some
cases. We need to know how the—the building will
deal with that. There can be cases where a means of
egress are blocked, where fire suppression systems
are inactive, where structural elements have to be
replaced, and-and noise also can be a consideration.
And so what we’re looking for in this legislation is
the details on what we’re going to do to protect
tenants in—in each of those and other relevant
categories. Is—is this your understanding of the
motivation in the bill and something that you
support?

DEPUTY COMMISSIONER FARIELLO: Yes, we—we
understanding the concern and we understand, you
know, where you’re coming from about the—the
specifics of the—the Tenant Protection Plan itself,
and we have been working with the architects and
engineers that filing with us. And what we’re
hearing from them is, you know, I am designing the
project, but I—-you know, I don’t know how the
contractor is going to actually phase this project or

do the work. I don’t know, you know, exactly when
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they’re going to do the work, and so when is this
egress going be affected at this time in the project?
When it’s going to affected at that, and we’re asking
for this plan upfront, you know, as—as if it’s, you
know, a one shot deal, right? I mean, you know, some
projects are only working on one apartment at a time,
but others are working on floors at a time while the
building is occupied. So there’s various different
things. So we’ve been working with the industry, the
contractors and the architects and engineers to come
up with a way how we can get a better Tenant
Protection Plan that’s more relevant to the work
that’s being done. So as we said in our testimony,
you know, the contractor has a big piece to this
because they are the ones that know when they’re
going to do the work and—and how they’re going to
actually perform the work. And the design
professional who drawing other plans, may not be
necessarily privy on all of that information at the
time that the job is being approved.

COUNCIL MEMBER LEVINE: That—that’s very
helpful, and we appreciate your collaborative spirit
on that bill. Wanted to briefly ask Commissioner—

Commissioner Mustaciuolo about Intro 1548, which I'm
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also please to sponsor tries to protect tenants
against a well known form of aggressive tactics use
by unscrupulous landlords often when they’re trying
to get a tenant to agree to a buyout, which is
they’1ll knock on the door at 6:00 a.m., they’ll knock
on the door at 1