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I. Introduction

On April 24, 2017, the Committee on Public Housing, chaired by Council Member Ritchie Torres, and the Committee on Oversight & Investigations, chaired by Council Member Vincent J. Gentile, will hold an oversight hearing entitled “Examining DOI’s Report on NYCHA’s Permanent Exclusion Policy” and will consider Int. 1207, in relation to reporting on persons who have been permanently excluded from public housing. Those invited to testify include the New York City Housing Authority (“NYCHA”), the Department of Investigation (“DOI”), the New York City Police Department (“NYPD”) and interested members of the public, including public housing advocates and residents.
 
The Committee on Public Housing previously explored NYCHA’s permanent exclusion of individuals with a criminal record at an oversight hearing in December 2015 entitled “Examining NYCHA’s Compliance with HUD’s Admissions Regulations and New Permanent Exclusion Policy.”
 
II. Background on NYCHA and Public Housing
Former New York City Mayor Fiorello La Guardia created NYCHA in 1934 – three years before the advent of federal public housing.
 NYCHA originally served two purposes: (1) to provide low-cost housing for middle-class, working families temporarily unemployed because of the Depression and (2) to bolster the lagging economy by creating jobs for the building trades.
 Later, NYCHA’s purpose evolved into providing safe, decent housing for families with the lowest incomes.

Today, NYCHA has 328 developments, 2,547 buildings, and 177,657 public housing units, making it the largest public housing authority in North America.
 NYCHA also administers Section 8 affordable housing vouchers for 88,610 apartments.
 All told, NYCHA serves a community of 599,493 authorized residents.
 

NYCHA is a “public benefit corporation,”
 a “public housing agency” (“PHA”) under the United States Housing Act of 1937,
 an “authority” under the New York State Public Housing Law,
 and, for certain purposes, a City agency.
 In addition to applicable federal and state law, NYCHA must abide by the City’s laws and rules related to planning, zoning, sanitation, building, and housing maintenance standards.
 

III. Admission, Eviction and Exclusion of Individuals with a Criminal Record
A. HUD Regulations

NYCHA’s policy on the admission, eviction and exclusion of individuals with a criminal record is governed by U.S. Department of Housing and Urban Development (“HUD”) regulations, which give NYCHA broad discretion. HUD regulations state that, in selecting families for admission to public housing, PHAs are responsible for screening “family behavior and suitability for tenancy.”
 PHAs are permitted to consider all relevant information, which may include, but is not limited to “an applicant’s past performance in meeting financial obligations, especially rent; a record of disturbance of neighbors, destruction of property, or living or housekeeping habits at prior residences which may adversely affect the health, safety or welfare of other tenants; and a history of criminal activity involving crimes of physical violence to persons or property and other criminal acts which would adversely affect the health, safety or welfare of other tenants.”
 

HUD only requires the denial of admission in the following limited circumstances:

· Persons convicted of methamphetamine production. PHAs are required to deny admission if any household member has been convicted of drug-related criminal activity for the manufacture of production of methamphetamine on the premises of federally-assisted housing.

· Persons subject to the sex offender registration requirement. PHAs are required to deny admission if any household member is subject to a lifetime registration requirement under a State sex offender registration program.

· Persons evicted for drug-related criminal activity. PHAs are required to prohibit admission of an applicant with a household member who has been evicted from federally-assisted housing for drug-related criminal activity for 3 years from the date of the eviction. However, the PHA may admit the household if the PHA determines that the evicted household member has successfully completed a supervised drug rehabilitation program or the circumstances leading up to the eviction no longer exist (e.g., the household member has died or is imprisoned).

· Persons engaging in illegal use of a drug. PHAs are required to deny admission of a household if the PHA determines that any household member is currently engaging in illegal use of a drug or the PHA determines that it has reasonable cause to believe that a household member’s illegal use or pattern of use may threaten the health, safety or right to peaceful enjoyment of the premises by other residents.

· Persons that abuse or show a pattern of abuse of alcohol. PHAs must deny admission if the PHA determines that it has reasonable cause to believe that a household member’s abuse or pattern of abuse of alcohol may threaten the health, safety, or right to peaceful enjoyment of the premises by other residents.
 

HUD permits PHAs to require an applicant or existing tenant to “exclude” a household member in order to be admitted or continue to reside in a HUD-assisted unit, where that household member has participated in or been culpable for action or failure to act that warrants denial or termination.

Before the PHA denies admission based on criminal activity, the PHA is required to notify the household of the proposed action and provide a copy of the criminal record to the applicant and an opportunity to dispute the accuracy and relevance of the record.
 HUD requires PHAs to consider the time, nature and extent of the applicant’s conduct, including the seriousness of the offense, evidence of rehabilitation, or evidence of the applicant family’s participation in or willingness to participate in social service or counseling programs.
 

B. NYCHA’s Policies With Respect to Individuals with a Criminal Record

NYCHA’s Tenant Selection and Assignment Plan (“TSAP”) details NYCHA’s admission standards. The TSAP mirrors HUD regulations on screening for suitability.
 However, the TSAP only lists persons convicted of methamphetamine production, persons subject to the sex offender registration requirement, and persons evicted for drug-related criminal activity as those subject to mandatory denial of admission.
 The TSAP also lists additional reasons for denial of admission. For example, families with members in the following categories of criminal activity will be found ineligible for a stated period of time, as shown in the following excerpt from NYCHA’s TSAP:

a. Persons with conviction records.

· Persons convicted of Class A, B or C felonies. The family shall be ineligible until six years after the offending person has completed the sentence, not including probation and parole, with no further convictions or pending charges.

· Persons convicted of Class D or E felonies. The family shall be ineligible until five years after the offending person has completed the sentence, not including probation and parole, with no further convictions or pending charges.

· Persons convicted of Class A misdemeanors. The family shall be ineligible until four years after the offending person has completed the sentence, not including probation and parole, with no further convictions or pending charges. 

· Persons convicted of Class B or unclassified misdemeanors. The family shall be ineligible until three years after the offending person has completed the sentence, not including probation and parole, with no further convictions or pending charges.”

*
*
*

g. Persons who have illegally used a controlled substance within the last three years. The family shall be ineligible for a period of three years after the ineligibility finding, or until the family provides written verification from a state-licensed drug treatment agency that the offending person has been drug-free for 12 consecutive months and submits a current clean toxicology report.

*
*
*

j. Persons who have committed fraud, bribery, or any other corrupt or criminal act in connection with a governmental housing program. If the offending person has not been criminally convicted, the family shall be ineligible for three years from the date they are declared ineligible. If there is a criminal conviction, the family shall be ineligible until three years after the offending person has completed the sentence, not including probation and parole, with no further convictions or pending charges.

NYCHA also has the power to terminate the tenancy of residents (i.e. evict), or permanently exclude them, if they commit any crimes after being admitted to public housing. NYCHA’s termination of tenancy procedures are found in its Grievance Procedures document.
 One of the stated grounds for termination of tenancy is “non-desirability.”
 Non-desirability is defined broadly as: 

[T]he conduct or behavior of the tenant or any person occupying the premises of the tenant which constitutes: (1) a danger to the health and safety of the tenant’s neighbors (2) conduct on or in the vicinity of the Authority premises which is in the nature of a sex or morals offense (3) a source of danger or a cause of damage to the employees, premises or property of the Authority (4) a source of danger to the peaceful occupation of other tenants, or (5) a common law nuisance.

Notably, the Grievance Procedures do not elaborate on the types of criminal offenses that would qualify as “non-desirable,” nor does the document provide any clarity about whether an arrest is a sufficient trigger or whether a conviction is necessary. NYCHA does not publish statistics about the number of termination of tenancy cases initiated against residents who commit crimes, but according to the 2017 DOI Report, between January-October 2016, NYCHA resolved 1,405 tenancy termination actions. In that time, NYCHA pursued 15 cases to a hearing in order to seek eviction of the household.


Permanent exclusion is distinct from eviction in that it preserves the tenancy upon the tenant’s agreement that neither the tenant nor any other household members will permit the excluded individual to reside in or visit the subject apartment, or any other NYCHA apartment in which the tenant may subsequently reside. Further, permanent exclusion authorizes NYCHA to make unannounced home visits during the day to confirm the excluded individual’s absence.
 A permanent exclusion is permanent but a tenant can apply to have the condition removed.
 Additionally, a permanent exclusion can be the result of a decision by a hearing officer in a termination of tenancy proceeding
 or stipulated to by a tenant. According to a City Limits article, of the 4,698 cases resulting in permanent exclusion between 2007 and 2014, 690 were the result of a hearing and 4,008 were stipulated.
 

C. HUD Guidance on Use of Arrest Records
In November 2015, HUD released guidance on the use of arrests in determining who can live in public housing. The HUD guidance informs PHAs and owners of other federally-assisted housing that (1) arrest records may not be the basis for denying admission, terminating assistance or evicting tenants; (2) HUD does not require that PHAs adopt “one strike” policies that automatically deny admission to anyone with a criminal record or that require automatic eviction any time a household member engages in criminal activity; and (3) PHAs have an obligation to safeguard due process rights of applicants and tenants.
 Regarding the use of arrest records, the guidance notice states that because an arrest is not sufficient evidence that a person has actually engaged in criminal activity and because arrest records can be inaccurate and incomplete, “a PHA or owner may not base a determination that an applicant or household engaged in criminal activity warranting denial of admission, termination of assistance, or eviction on a record of arrest(s).”
 However, the guidance notice clarifies that although an arrest record may not be used, PHAs may base a determination on “the conduct underlying an arrest if the conduct indicates that the individual is not suitable for tenancy and the PHA or owner has sufficient evidence other than the fact of arrest that the individual engaged in the conduct.”
 Additionally, the guidance notice permits PHAs to utilize other evidence such as police reports detailing the circumstances of the arrest, witness statements, and other relevant documentation to assist them in making a determination that disqualifying conduct occurred.
 Thus, the guidance notice leaves open the possibility for PHAs to continue to use arrests to deny admission to applicants and evict or exclude residents. 
D. NYCHA’s Efforts to Reform Its Permanent Exclusion Policies

According to NYCHA, it has been working to improve the permanent exclusion policy to further benefit residents.
 For example, NYCHA removed marijuana possession from the offense list in 2014 and is focusing on “individuals who commit major offenses, such as drug-dealing, firearms possession, sex offenses and murder.”
 Additionally, over the past several years, NYCHA has been reviewing all permanent exclusion cases to assess whether individuals deserve to have their exclusion removed.
 If individuals who have been permanently excluded demonstrate rehabilitation by going to college, seeking drug-abuse rehabilitation, or obtaining steady employment, the tenant of record may apply to have the exclusion lifted.
 According to NYCHA, in 2014, it reached out to more than a hundred tenants and removed 85 permanent exclusions.


In 2016, NYCHA partnered with the Vera Institute of Justice (“Vera”) and John Jay College of Criminal Justice to examine potential changes to NYCHA policy to increase public safety within the public housing community, while working to improve stability of tenant families and foster the successful reentry of formerly incarcerated people. In February 2017, Vera issued a report examining NYCHA’s policy related to the permanent exclusion of residents as the result of tenant criminal conduct.
 The report included recommendations regarding issuing permanent exclusion orders, lifting exclusion orders, and improving transparency and accountability. 
First, Vera addressed the issuance of permanent exclusion orders and recommended that NYCHA focus on the cases of individuals who pose the greatest threat to public safety by prioritizing exclusions arising from arrests for drug dealing and violent crimes.
 In doing so, Vera stated that NYCHA should pay particular attention to allegations of gang connections that increase the potential for violence and community intimidation.
 Additionally, the report noted that NYCHA should provide greater public clarity regarding what ages and crimes will be disfavored and/or deferred for permanent exclusion proceedings.
 The report further suggested that for young adults, permanent exclusion should be deferred when possible in favor of a probationary disposition, in order to maintain family support and stability.
 Finally, Vera encouraged NYCHA to be transparent about new priorities moving forward.
 
Second, Vera recommended that when issuing permanent exclusion orders, NYCHA should provide tenants with clear language describing the process for lifting the exclusion.
 The report states that NYCHA should allow for two paths to removal of permanent exclusion orders as the result of evidence of a decreased risk of violence. The suggested triggers for lifting permanent exclusion orders are: (1) demonstration that the excluded person has transformed their life such as through successful completion of a drug rehabilitation program, or obtaining steady employment or an educational degree; and (2) the elapsing of a period of time without criminal justice involvement demonstrating decreased risk of recidivism.
 In making such a determination, Vera recommends that NYCHA consider the details surrounding the excluded person’s crime, their prior conviction history, and age at time of offense. The report additionally recommended that NYCHA’s investigative unit should proactively inform households of the mechanism for removal of exclusions following the elapsing of time without criminal involvement.
 Finally, when denying requests for removal of permanent exclusion orders, NYCHA should provide tenants with reasoning for the denial and an opportunity to appeal the decision.

Third, in order to improve transparency and accountability, Vera recommended that NYCHA engage in a public awareness campaign related to the permanent exclusion policy, increase training to employees regarding relevant permanent exclusion policies, offer employees implicit bias and cultural competency training, and provide the public with statistics on the issuance and removal of permanent exclusion and tenancy termination proceedings.

According to NYCHA, the Authority plans to implement many of the reforms contained in the Vera report. Specifically, NYCHA will implement policies that prioritize issuing permanent exclusion order to residents who engage in violent crimes, including weapons possession, and other criminal conduct that creates an increased threat to community safety. According to NYCHA, the policy will also include directives to not exclude residents as a result of criminal conduct that does not pose a danger to other residents, and a commitment to defer exclusion when an individual is engaged in a diversion or alternative to incarceration program aimed at minimizing future risks of harm. Similarly, according to NYCHA, there are plans to establish more clear guidance to tenants regarding the process for lifting permanent exclusion orders, specifically adopting Vera’s recommended two paths to removal of exclusion orders. Finally, according to NYCHA, the Authority is committed to conduct Vera’s recommended staff trainings and community education and outreach efforts.

E. Department of Investigation Report on Removal of Criminals from Public Housing
On March 28, 2017, DOI issued a report (the “2017 Report”) on a follow-up investigation into the roles of NYPD and NYCHA in controlling drug-related and violent crimes in public housing by removing criminal offenders from public housing.
 DOI previously investigated this issue in 2015 and found that (1) NYPD did not fully inform NYCHA about criminal activity in public housing and (2) even when NYCHA knew of such activity, it failed to take sufficient action to remove the criminal offenders from public housing.
 The 2017 Report found that while NYPD’s information sharing with NYCHA has improved significantly, NYCHA still fails to enforce its policies to remove criminal offenders, even overlooking repeated serious violations of law.

NYPD’s information sharing with NYCHA is governed by an internal NYPD Patrol Guide known as “Cases For Legal Action” as well as a 1996 Memorandum of Understanding (“1996 MOU”) with NYCHA. Under NYPD’s Cases For Legal Action policy, Patrol Guide #214-07, NYPD is required to inform NYCHA of all arrests of NYCHA residents or occupants who are sixteen years of age or older where such arrests are a result of a search warrant where contraband is recovered or are for an enumerated (violent or serious) crime.
 In 2015, DOI found that NYPD was failing to report such cases to NYCHA, but the 2017 Report indicates that NYPD has increased its reporting of resident arrests to NYCHA by 79% since the 2015 investigation. The 2017 Report did however note rare instances where Cases For Legal Action were not reported to NYCHA, underscoring the need for NYPD to develop and implement computerized systems to identify and refer these cases, as DOI first recommended in 2015.
 
While the NYPD Patrol Guide only requires referral of arrests for crimes committed on NYCHA premises, the 1996 MOU goes further, requiring that NYPD report arrests for crimes committed by NYCHA residents off NYCHA grounds. The 2017 Report states that NYPD is not referring many off-site arrests of NYCHA residents. For example, NYPD reported only 8 of 19 off-site arrest reports (42%) for residents of the NYCHA developments Ingersoll and Whitman Houses between August 2015 and August 2016.
 Since, according to DOI, nearly one-quarter of all rapes in New York City and over one-third of all shootings in New York City occur on or within 500 feet of a NYCHA development, DOI and NYPD’s Housing Bureau Chief agree that reporting off-site arrests of NYCHA residents is important for public safety.

Following the discussion of NYPD referrals, the 2017 Report evaluated NYCHA’s enforcement of their removal policies, specifically finding that (1) NYCHA is still failing to seek eviction of tenants who knowingly shelter criminal offenders, and (2) NYCHA is still failing to take strong enforcement action when tenants violate permanent exclusion. The 2017 Report found that out of 1,405 tenancy termination actions resolved between January and October 2016: 936 cases (67%) were unsubstantiated, withdrawn, or settled with tenancy probation; 454 cases (32%) were settled with a permanent exclusion agreement; and only 15 cases (1%) were pursued to a hearing in order to seek eviction of the household. DOI identified several resident arrests involving shootings, narcotics sales, gang-related activity, and other serious crimes where the leaseholder knew or should have known of the threat posed by the criminal offender to public housing neighbors, but NYCHA chose not to pursue eviction. According to NYCHA, there were 1,817 total investigations/cases in 2016. Of those, 888 were closed without action (49%), 633 were resolved with permanent exclusion agreements (35%), and a mere 20 cases (1%) were resolved with terminations. The 2017 Report recognizes that tenant eviction is inappropriate in most instances, but recommends aggressive prosecution in “extreme cases.”
 In cases where the head of household did not participate in or have knowledge of the crime – particularly where the criminal activity stems from gangs based in a specific housing development or neighborhood – DOI alternatively recommends that NYCHA mandate the household transfer to a different development far away from the locus of crime.

Given that most substantiated tenancy termination cases are resolved with permanent exclusion, DOI is deeply concerned with NYCHA’s failure to address violations of those agreements. The 2017 Report states, “NYCHA’s use of Permanent Exclusion to respond to dangerous criminal offenders makes it imperative that NYCHA then vigorously enforce such exclusions. NYCHA fails to do so.” DOI found that from January through October 2016, NYCHA settled 64% of violation of permanent exclusion cases (84 out of 131) with another permanent exclusion agreement, thereby rendering the remedy “meaningless” in many cases. While violation of permanent exclusion is grounds for tenancy termination, NYCHA pursued only 6% of violation of permanent exclusion cases to hearing in order to seek eviction. Furthermore, when hearings were pursued, the 2017 Report found that NYCHA hearing officers had been “extremely generous” in granting tenants’ requests to reopen defaults after failing to attend one or more scheduled hearings, over the objections of NYCHA attorneys.

Finally, DOI found that NYCHA does not sufficiently staff its units charged with removing dangerous criminal offenders, therefore indicating that tenancy rules will not be seriously enforced. Thousands of permanent exclusions throughout New York City are monitored by five NYCHA field investigators. These investigators are civilians who do not have the authority to make arrests, and are not equipped with bulletproof vests or radios. The 2017 Report suggests that if field investigators had law enforcement status, their work conditions would be less dangerous and there would be a greater deterrent effect for criminal offenders and leaseholders.

As a result of this follow-up investigation, DOI made the following ten Policy and Procedure Recommendations to NYPD and NYCHA:

1. NYPD should use computerized systems to automatically flag Cases for Legal Action referrals to be forwarded to NYCHA, for arrest reports of NYCHA residents for specified penal law charges committed both on and off NYCHA premises.

2. NYPD should report arrests of NYCHA residents for serious criminal charges specified in the Cases for Legal Action procedure – for crimes committed both on, and off of, NYCHA premises.

3. NYPD should amend Patrol Guide #214-07 to also mandate reporting of resident arrests for serious criminal charges specified in the Cases for Legal Action procedure, for crimes committed off of NYCHA premises.

4. NYPD should expand the Trespass Notice Program, which currently authorizes trespass notices for felony sale of controlled substances, to additionally include the criminal charges specified in the Cases For Legal Action policy.

5. NYCHA’s Law Department should more aggressively prosecute tenancy termination cases against the households of violent and recidivist criminal offenders. When NYCHA leaseholders participated in, or knew or should have known of serious criminal activity threatening the safety and security of public housing neighbors, NYCHA should prosecute cases through the hearing stage and request that hearing officers authorize eviction of these households.

6. In cases where the head of household did not participate in or have knowledge of the crime, NYCHA should consider mandating that the household transfer to a different development far away from the locus of the crime, and/or downsize to an appropriately sized apartment.

7. NYCHA should make Permanent Exclusion a meaningful remedy by identifying and aggressively prosecuting cases involving blatant and repeated Violations of Permanent Exclusion.

8. NYCHA hearing officers should require tenants to demonstrate a meritorious defense and good cause for failing to appear for scheduled hearings before granting requests to reopen default judgment.

9. NYCHA should transfer the functions of investigating and enforcing Violations of Permanent Exclusion from NYCHA civilian investigators to officers with law enforcement authority.

10. NYCHA should broaden its NYCHA Trespass Policy for Felony Drug Arrests to include the criminal charges designated in NYPD’s Cases for Legal Action Policy.

DOI is currently in discussions with NYPD regarding the implementation of their suggestions; but NYCHA has only accepted agreed to implement recommendations #6 and #8.

IV. Summary of Int. 1207

This bill would require the New York City Housing Authority to make publicly available online, and submit to the Mayor and Council, quarterly reports related to persons who have been permanently excluded from public housing. This local law takes effect immediately after enactment.
Int. No. 1207

By Council Members Gibson, Torres, Chin, Rosenthal and Mendez
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to reporting on persons who have been permanently excluded from public housing
Be it enacted by the Council as follows:
Section 1. Chapter 1 of title 3 of the administrative code of the city of New York is amended by adding a new subchapter 4 to read as follows:

SUBCHAPTER 4 

REPORTS RELATED TO PUBLIC HOUSING

§ 3-140 Definitions.

§ 3-141 Reports on permanent exclusions.

§ 3-140 Definitions. As used in this subchapter:

Permanent exclusion. The term “permanent exclusion” means, with respect to a person, that such person has been permanently barred from entering or residing in public housing by the New York city housing authority. 

Public housing. The term “public housing” has the meaning ascribed to such term in section 1437a of title 42 of the United States code.

§ 3-141 Reports on permanent exclusions. a. The New York city housing authority shall submit to the mayor and the council, and make publicly available online, quarterly reports related to permanent exclusions. Such reports shall include, at a minimum, the following information, for each person who has, at any time on or after the effective date of the local law that added this section, been permanently excluded:

1. The age, gender and ethnicity of such person;

2. The date such permanent exclusion commenced; 

3. The basis for such permanent exclusion;

4. A statement as to whether the basis for such permanent exclusion involved:

(a) A drug-related offense and, if so, the type of drug involved;

(b) A violent crime and, if so, the type of crime;

(c) Domestic violence;

(d) An arrest of such person and, if so, whether such permanent exclusion was sought before conviction of such person for the offense underlying such arrest;

5. A statement as to whether such permanent exclusion was the result of (i) a final decision of a hearing officer in a termination of tenancy proceeding or (ii) a stipulation of settlement in a termination of tenancy proceeding; and

6. A statement as to whether such permanent exclusion was removed and, if so, the date of such removal.

b. Such information shall be made publicly available in a non-proprietary format that permits automated processing.

§ 2. This local law takes effect immediately. 
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