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INTRODUCTION


On March 15, 2017, the Committee on Immigration, chaired by Council Member Carlos Menchaca, will hold an oversight hearing on the impact of new immigration enforcement tactics on access to justice and services. 
BACKGROUND
According to the New York City Department of City Planning, as of 2013, foreign-born individuals accounted for roughly 37% of the City’s total population.
 New York State is estimated to have anywhere between 775,000 to 850,000 undocumented immigrants, with the New York City-Newark-Jersey City metro area home to approximately 1.15 million.
 Moreover, the roots of immigrant communities in the City run deep. It is believed that approximately six-in-ten New Yorkers are either immigrants or the children of immigrants.
 Nationwide, approximately two thirds of the adult undocumented immigrant population had lived in the U.S. for at least ten years.

President Donald J. Trump identified immigration as one of his top policy concerns during the 2016 presidential campaign, often setting himself apart from the large pool of Republican candidates by taking a harsh anti-immigrant stance.
 Since taking office, President Trump has repeatedly pointed to immigration, both lawful and unlawful, as a cause of low wages for, and high unemployment rate among, native-born American citizens.
 In addition, the President often cites crimes committed by undocumented individuals.
 President Trump’s Administration began to act on many of his campaign promises relating to immigration—including the construction of a wall along the United States-Mexico border and increased enforcement efforts—within days of taking office. Specifically, the President issued a series of Executive Orders purportedly designed to increase immigration enforcement both internally and at the southern border. With a sizable immigrant population, New York City residents, government, and service providers face new challenges as the federal government continues to rapidly implement its immigration agenda and upend long-standing policies.
 Today’s hearing will focus on interior immigration enforcement and will examine the tactics now being utilized by the federal government and their impact on immigrant communities and the City as a whole.  
Federal Immigration Law and Enforcement

The Immigration Reform and Control Act (IRCA), passed in 1986 in response to a perceived “large-scale influx of undocumented aliens,” consisted of a series of reforms to the Immigration and Nationality Act (INA) that were designed to prevent the unauthorized employment of non-citizens.
 The IRCA prohibited employers from knowingly hiring or recruiting undocumented immigrants; required employers to verify the employment eligibility of non-citizen job applicants; and provided a path to legal status for undocumented non-citizens that had been in the U.S. since at least 1982.
 Further, Congress made the deportation of ‘aliens’ with certain criminal convictions a formal enforcement priority and directed the federal government to start deportation proceedings “as expeditiously as possible” after conviction for a deportable offense.

Prior to 2003, the Immigration and Naturalization Service (INS) conducted federal immigration enforcement as an agency of the U.S. Department of Justice. After the 2001 terrorist attacks, Congress passed a law consolidating a number of agencies and offices—including the INS—into the newly formed Department of Homeland Security (DHS), with Immigration and Customs Enforcement (ICE) taking over many of INS’s responsibilities.
 The years following the creation of ICE would see a massive increase in the size of the agency and its resources.
In his last year in office, President George W. Bush launched Secure Communities, a program designed to utilize the criminal justice system to quickly identify immigrants who might be deportable. The Secure Communities program is contained within the Criminal Alien Program (CAP)—an umbrella for various ICE initiatives and programs directed at identifying, arresting, and removing priority aliens.
 One of CAP’s oldest and most effective techniques is the screening of jail and prison booking records, allowing ICE to find potential matches in DHS databases and identify individuals for removal.
 

The establishment of Secure Communities comported with a 2007 Congressional directive to ICE to develop a plan to “identify every criminal alien, at the prison, jail, or correctional institution in which they are held” and establish a process to remove those judged deportable using a methodology that prioritizes noncitizens convicted of “violent crimes.”
 
Generally, at the time of arrest, an arrestee’s fingerprints are sent to the FBI for statistical and criminal justice purposes. Under the Secure Communities program, those fingerprints are also sent to DHS where information relating to the arrestee’s immigration history is used to assess whether the arrestee may be deportable. If DHS suspects deportability, the agency sends the local authority a request to detain that arrestee for an additional 48 hours past the time when the arrestee would normally have been released from custody. The extended detention gives ICE additional time to pick up the arrestee, presumably to initiate deportation proceedings or commence the repatriation process. Participation in the Secure Communities program was voluntary until DHS made participation mandatory starting in 2013.
 To date, ICE has issued nearly one million detainer requests nationally, with thousands issued to authorities in New York City.
 

In the program’s infancy, there was no clear framework for determining which classes of potentially deportable individuals should receive the focus of ICE officers. The authorizing legislation set forth the goal of improving and modernizing “efforts to identify aliens convicted of a crime, sentenced to imprisonment, and who may be deportable, and remove them.” In furtherance of that goal, ICE was further directed to develop a methodology “to identify and prioritize for removal criminal aliens convicted of violent crimes.”
 Thus, Secure Communities was intended to serve as a guide for ICE’s efforts under CAP by establishing priorities for removal.

Following the launch of Secure Communities, ICE’s efforts were marked by a scattershot approach to removals—in fiscal 2008, just 31% of individuals removed had been convicted of a crime, only rising to 35% the following year.
 In 2010, ICE began to move toward a more focused approach following the establishment of civil immigration enforcement priorities.
 “Aliens who pose a danger to national security or a risk to public safety” were listed as the highest priority, including, but not limited to, individuals:

· engaged in or suspected of terrorism;

· convicted of crimes, “with a particular emphasis on violent criminals, felons, and repeat offenders;”

· over age 15 who “participated in organized criminal gangs;”

· with outstanding criminal warrants; and 

· who “otherwise pose a serious risk to public safety.”

Three levels of offenders were established, with levels 1 and 2 to receive “principal attention” when prioritizing the removal of those convicted of crimes.
 Level 1 offenders were defined as those convicted of an aggregated felony, or two or more felonies, with those convicted of any felon and three or more misdemeanors classified as level 2 offenders.
 Recent “illegal entrants” were priority two, with fugitives and those “intentionally obstruct immigration controls” priority three.
  

The establishment of priorities did increase the percentage of deportees with criminal convictions, yet the incumbent use of overall numeric goals—not those tied to particular categories—arguably negated some of the progress sought by removing incentives for officers to pursue those with higher level charges.

The End of Secure Communities

In November 2014, DHS announced that the “Secure Communities program, as we know it, will be discontinued,” citing the fact that “the program has attracted a great deal of criticism, is widely misunderstood, and is embroiled in litigation.”
 Most legal challenges to the program focused on the constitutionality of extending the period of detention pursuant to a detainer request and in the absence of a judicial warrant establishing probable cause. At the time of the announcement, then-Secretary Jeh Johnson wrote that, per the recommendation of the Homeland Security Advisory Council Task Force, Secure Communities “must be implemented in a way that supports community policing and sustains the trust of all elements of the community in working with local law enforcement.”
 
Secure Communities’ replacement, the Priority Enforcement Program (PEP) took effect in July 2015 and primarily differed from its predecessor in two ways: enforcement priorities and policies on the use of detainers.
 Most significantly, the revised PEP priorities differed from those used by Secure Communities by putting a larger emphasis on removing those with more serious criminal convictions, repeat offenders, and recent entrants:
 
	
	Secure Communities
	Priority Enforcement Program

	Priority 1
	· Engaged in or suspected of terrorism/pose a danger to national security

· Convicted of crimes, “with a particular emphasis on violent criminals, felons, and repeat offenders”

· Over age 15 who “participated in organized criminal gangs”

· With outstanding criminal warrants

· Who “otherwise pose a serious risk to public safety
	· Engaged in or suspected of terrorism/pose a danger to national security

· Apprehended at the border while attempting to unlawfully enter

· Criminal gang participants

· Convicted of a felony not involving immigration status

· Convicted of an aggravated felony

	Priority 2
	· Recent unlawful entrants 

· Those knowingly abusing the visa program
	· Convicted of a “significant misdemeanor” or three or more misdemeanors 

· Unlawful entrants or reentrants apprehended who cannot establish continual presence in the U.S. since 2014 

· Those who “significantly” abused the visa program

	Priority 3
	· Fugitives 

· Reentrants after removal
	· Those who have been issued a final order in 2014 or later


PEP carried on many of the features of Secure Communities, most notably, that it “continued to rely on fingerprint-based biometric data submitted during booking by state and local law enforcement agencies to the [FBI] for criminal background checks.”
 It is worth emphasizing that this statement, from no less than the Secretary of Homeland Security, acknowledged both that the federal government is at least partially dependent on products of state and local government resources collected and shared for a wholly purpose.

 
The establishment of new enforcement priorities did somewhat positively impact ICE removals. During fiscal 2016, 83% of removals were classified as priority 1 and 13% as priority 2.
 However, still only 58% of removed individuals had been convicted of a crime.
 The fact that more than 70% of removals occurred at the border could account for this discrepancy, as those apprehended at the border attempting to unlawfully enter fall under priority 1.
 In addition to new enforcement priorities, PEP instructed ICE to replace requests for detainer with requests for notification which ask a local authority to notify ICE of a pending release date for individuals still in their custody.
 
The shift in priorities and detainer policies under PEP has not resulted in decreased resistance by localities—between January 2014 and September 2016, there were 21,205 detainer requests refused by 567 counties, from 48 states and the District of Columbia.
 During this period, the number of declined detainers dropped dramatically—from 8,542 in fiscal 2015 to 1,970 in fiscal 2016, which ICE attributed to “increased local law enforcement agency cooperation as a result of PEP, and more selective and targeted issuance of detainers that align more closely with prioritized populations.”
 However, ICE did not release the total number of detainers issued in its annual enforcement and removals operations report, nor did it provide statistics for its increased use of notification requests, making the drop in declined detainers a poor metric by which to judge cooperation with local authorities. 
Recent changes in immigration enforcement priorities 
On January 25, 2017, President Trump issued two Executive Orders regarding immigration enforcement, one focused on enforcement at the southern border and the other on the interior region, which eliminated PEP and brought significant changes to ICE’s enforcement priorities, as well as raised the specter of potential cuts in federal funding jurisdictions deemed to be “sanctuary cities.”
 

The Executive Order titled “Border Security and Immigration Enforcement Improvements” provides for the construction of a wall along the southern border of the United States, encourages detaining individuals “on suspicion” of violating the law, including immigration law, and calls for the construction of more immigration detention facilities near the border.
 Additionally, the order calls for increased use of so-called “287(g)” agreements under which ICE delegates authority to state and local law enforcement agencies in order to allow these agencies to perform the functions of immigration officers.
 Currently, ICE has 287(g) agreements with 38 law enforcement agencies in 16 states.
 

The Executive Order “Enhancing Public Safety in the Interior of the United States,” focuses on enforcing immigration actions against the undocumented immigrant population outside of the border regions.
 The Order includes provisions that defund so-called “sanctuary cities,” direct agencies to use “all lawful means” to enforce immigration laws, and prioritizes removing undocumented immigrants who have: 
· been convicted of any criminal offense, 
· charged with any criminal offense not resolved, 
· abused any public benefits program, 
· engaged in willful misrepresentation or fraud with any official matter or application before a governmental agency, or 
· who, “in the judgment of an immigration officer,” pose a risk to public safety or national security.

A memorandum by DHS on implementation of the Order now requires use of expedited removal—which expands the discretion of ICE and CBP agents to administratively arrest and deport removable immigrants—effectively passing traditional removal proceedings before an immigration judge entirely.
 Notably, the expanded use applies to individuals regardless of whether they have criminal history and extends beyond the border into significant areas within interior of the U.S.
 Previously, ICE and CBP limited the use expedited removal for immigrants apprehended within 100 miles of the border and within two weeks of entering the U.S.
 Under the current order, immigrants may be subject to expedited removal if they are unable to prove, to the satisfaction of the ICE or CBP agent, that they were continuously present in the U.S. for the two years before being apprehended. Importantly, the implementation memorandum makes clear that while ICE is reviving the Secure Communities program, there will no longer be any classes or categories of undocumented immigrants exempt from potential deportation enforcement.
 Thus, it is questionable whether there are in fact, true enforcement priorities moving forward given the significant increase in discretion afforded to individual ICE and CBP agents. 
While both Executive Orders emphasize the potential risks to public safety and national security, claims that immigrants pose a significant and disproportionately higher threat than native-born individuals tend to be inaccurate and overblown. Overall, the crime rate in the U.S., particularly for violent crime, has steadily declined since the early 1990s.
 In general, immigrants, regardless of legal status, are less likely to commit crimes than native-born individuals.
 A 2015 report by the American Immigration Council found that while the undocumented immigration population tripled from 3.5 million to 11.2 million from 1990 to 2013, the overall violent crime across the country rate fell 48% during that time, while property crime rate fell 41%.
 Further, in 2007, a paper published from the National Bureau of Economic Research found that immigrants had incarceration rates about one-fifth that of native-born residents.
 These trends track with a 2010 survey conducted by the American Immigration Council, which found that 1.6% of immigrant males from age 18-39 were incarcerated versus 3.3% of the native-born population of that same demographic. 
 

Further, recent reports demonstrate that sanctuary cities, rather than being more dangerous, are safer and more productive. According to the Center for American Progress and the National Immigration Law Center, from a sample of 2,492 counties taken from an ICE dataset, there were 35.5 fewer violent and property crimes per 10,000 people in sanctuary counties vs. non-sanctuary counties.
 Large metropolitan areas have seen an even greater contrast, with 65.4 fewer crimes per 10,000 people.
 Sanctuary counties also had better economic conditions. For example, on average, they had higher median incomes, lower poverty rates, and slightly lower rates of unemployment.
 Other reports also suggest that sanctuary laws actually make cities safer by improving trust between local law enforcement and immigrants and by attracting more immigrants.

ICE Enforcement at Sensitive Locations
Many immigrants live in what are commonly referred to as mixed status families— families that contain members with varying immigration status, including U.S. citizens, as well as undocumented individuals without lawful status. The detention and deportation of an immigrant family member has devastating consequences on families, especially when the member is a primary care-giver or bread-winner for the household.  

Given the much wider latitude afforded to immigration authorities under the new enforcement scheme, immigrants, their families, and advocates have raised concerns that immigrants will essentially be forced to retreat even further into the shadows. Specifically, many immigrants will forego vital city services for which they, or their family members, are eligible out of fear of deportation. Members of mixed status families may not feel safe seeking medical care or accessing supportive services from food pantries and homeless shelters out of fear that they, or their family members, will be found to lack lawful immigration status or may encounter ICE agents. Naturally, foregoing vital care and services raises health concerns for that family, but also for the community at large.  

Additionally, there is well-founded concern that immigrant victims or witnesses of crime will be reluctant to engage with law enforcement which significantly limits law enforcement’s ability to investigate and address risks to public safety. Further, undocumented immigrant may decline to participate in court proceedings, thus diminishing their ability to access justice and assert their rights, out of fear of detection when accessing justice in the City’s courthouses, regardless of whether proceedings are criminal or civil in nature. 

Indeed, ICE and CBP long ago established “sensitive locations” policies providing that enforcement actions at certain locations should generally be avoided.
 The policies provide that enforcement actions at or focused on certain locations such as schools, places of worship, and hospitals should generally be avoided, and that such actions may only take place when (1) prior approval is obtained from an appropriate supervisory official, or (2) there are exigent circumstances necessitating immediate action without supervisor approval.
 Locations covered by these policies include, but are not limited to:

· Schools; daycares, pre-schools and other early learning programs; secondary schools; colleges and universities; scholastic or education-related activities or events, and school bus stops during periods when school children are present;

· Medical treatment and health care facilities;

· Places of worship, such as churches, synagogues, mosques, and temples;

· Religious or civil ceremonies or observances, such as funerals and weddings; and

· Public demonstrations, such as marches, rallies, or parades.
These policies cover any action taken by ICE or CBP to apprehend, arrest, interview, or search an individual, or to surveil an individual for enforcement purposes.
 This includes planned enforcement actions at or focused on a sensitive location that is part of a joint case led by another law enforcement agency. ICE must also give special consideration to requests for enforcement actions at or near sensitive locations if the only known address of a target is at or near a sensitive location (e.g., a target's only known address is next to a church or across the street from a school).
 ICE and CBP are directed to take particular care with any organization assisting children, pregnant women, victims of crime or abuse, or individuals with significant mental or physical disabilities. Further, any planned enforcement action at or focused on a sensitive location must have prior approval of at least one official at the Assistant Director level.
 Notably, courthouses do not fall under ICE or CBP’s policies concerning enforcement actions at or focused on sensitive locations.
  


ICE may carry out an enforcement action covered by this policy without prior approval from headquarters when one of the following exigent circumstances exist: 

· the enforcement action involves a national security or terrorism matter;

· there is an imminent risk of death, violence, or physical harm to any person or property;

· the enforcement action involves the immediate arrest or pursuit of a dangerous felon, terrorist suspect, or any other individual(s) that present an imminent danger to public safety; or 

· there is an imminent risk of destruction of evidence material to an ongoing criminal case.
Further, the Sensitive Locations Policies do not apply to operations that are conducted within the immediate vicinity of the international border, including the functional equivalent of the border.
 Examples of operations within the immediate vicinity of the border are, but are not limited to:

· searches at ports of entry;

· activities undertaken where there is reasonable certainty that an individual just crossed the border;

· circumstances where DHS has maintained surveillance of a subject since crossing the border; 
· circumstances where DHS is operating in a location that is geographically further from the border but separated from the border by rugged and remote terrain.

While these policies reportedly remain in effect, they are merely directives—not binding law or regulations—and as such there is no legal requirement that they be followed and there exist few mechanisms by which to hold immigration authorities accountable. Additionally, there is growing concern that, given the Trump Administration’s expansive enforcement goals, the sensitive location policies could be ignored,  revoked, or amended with little to no notice. 
Examples of recent immigration enforcement actions
ICE Appears in New York City Courtrooms

According to a number of New York City public defender organizations, within a two week period from February 18 through March 3, ICE has been seen in criminal courts in all five boroughs.
 ICE agents have been spotted in the clerk’s offices, arraignment parts, in all-purpose courtrooms or hallways, either in plain clothes, or with identifying clothing.  There are also some reports that ICE agents were seen in the new Summons Court.
ICE Arrests Domestic Violence Victim at Texas Courthouse
  
On February 9, 2017 in El Paso, Texas, Irvin González, a thirty-three-year-old transgender woman, was arrested at a Texas courthouse. The arrest occurred just after she was granted a protective order against her abusive domestic partner. The alleged abuser called ICE agents to let them know the woman would be at the courthouse.
 A criminal complaint filed on February 9, 2017, states that the woman was arrested outside the courthouse by ICE agents, but El Paso County attorney, Jo Anne Bernal, claims that there were six ICE agents waiting for her inside the building. She is currently held at the El Paso County Jail under a federal ICE detainer. “I have never seen this before,” Ms. Bernal stated, “I’ve been in the courthouse twenty-three years, and I cannot recall immigration officials ever going into a courtroom or targeting a protective-order court.”
  
22-year-old DREAMer Arrested by ICE After Speaking to Press About Family’s Detention 

On March 2, 2017, Daniela Vargas was arrested by federal immigration authorities in Jackson, Mississippi.
 Ms. Vargas was arrested while speaking to the media about her family’s detention during a press conference. Her family moved to the U.S. from Argentina more than 15 years ago and had protection from deportation under the Deferred Action for Childhood Arrivals (DACA) program. However, when ICE agents arrived at her house on February 15, 2017, her documents had not been updated, as, due to the high cost of renewal of $495, her application had only been received five days earlier.
  Her father, a house-painter, was arrested that morning in his driveway as she left for work, along with her older brother, who worked as a contractor.
 

Undocumented Father Taken by ICE while Dropping Kids off at School

On February 28, 2017 in Highland Park, Los Angeles, ICE took custody of a 48-year-old father as he dropped his girls off at school in Highland Park.
 Romulo Avelica-Gonzalez had been in the country for 20 years with four children. His only criminal history involved a nearly two decade-old DUI conviction and an incident in which he unknowingly purchased a car with an incorrect registration sticker.

New York Newlywed with Pregnant Wife Detained at Routine ICE Meeting

On February 28, 2017 in New Paltz, New York, a Hudson Valley newlywed with a baby on the way was taken into custody during one of his regular check-ins with ICE. Joel Guerrero had been reporting to the ICE office every six months while on probation for the past six years. The check-ins were required beginning in 2007, when Mr. Guerrero was arrested for misdemeanor marijuana possession in North Carolina and failed to appear for a court hearing.
 Other than the requirement for routine check-ins with ICE, the conviction had not previously affected his immigration status.
 He is currently being held without bail at the Hudson County Correctional Facility in Kearny, New Jersey.

ICE Detains Group Leaving Church-Affiliated Shelter
On February 8, 2017 in Alexandria, Virginia, a group of Latino men left Rising Hope United Methodist Mission Church’s hypothermia shelter, were arrested across the street by half a dozen ICE agents.
 They were questioned and were forced to provide their fingerprints to see if they had criminal backgrounds.
 Rising Hope Mission Church Reverend Keary Kincannon stated that ICE agents were clearly targeting the church because they knew the men stayed in the hypothermia shelter.
 An ICE spokeswoman said the agency’s sensitive location policy was followed as the arrests took place across the street from the church, not on church property.

Arizona Mother Deported Following Check-In

On February 8, 2017, in Phoenix, Arizona, a 36-year-old mother of two American teenagers was taken into custody during one of her regular check-ins with ICE.
 For eight years, Guadalupe García de Rayos had checked in at the federal ICE office, a requirement since she was caught using a fake Social Security number during a raid in 2008 at a water park where she worked.
  Because at the time the main priorities for deportation were those convicted of serious crimes and those with gang affiliation, she was permitted to remain in the U.S. under an order of supervision, which required her to check in with ICE every six months. 

CONCLUSION

The return to the Secure Communities program and escalation of immigration enforcement efforts, seemingly without regard as to whether those targeted truly pose a danger to public safety, has already begun to drive a wedge between immigrant communities and a range of government-supported services, including our criminal justice system, public schools, the administration of public benefits, and health care facilities. 
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