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Introduction

On December 13, 2016, the Committee on Civil Service and Labor, chaired by Council Member I. Daneek Miller, will hold a hearing entitled “Oversight: Examining how the Workers Compensation System impacts NYC Workers.” Several witnesses have been invited to testify including the State Department of Labor, the New York Workers’ Compensation Board, the New York City Departments of Labor Relations and Citywide Administrative Services, the New York Committee for Occupational Safety & Health, labor unions and worker rights advocates. 
The Workers’ Compensation System

Workers’ Compensation is “insurance that provides cash benefits and/or medical care for workers who are injured or become ill as a direct result of their job.”
 Most employers are required to pay for this insurance, which should not include a contribution from its employees.
 The fund provides for weekly cash benefits for workers injured on the job.
 The New York Workers’ Compensation Board (NYSWCB) is a State agency that processes claims and enforces the Workers’ Compensation law.


The workers’ compensation system uses a no-fault mechanism, wherein blame is not placed on either party, i.e., the amount of benefits does not change based on the employee or the employer being more at fault for the accident or illness.
 There is an exception, however, that no benefits will be paid if the injury is determined to have resulted from an employee who was under the influence of drugs or alcohol.


To receive benefits, the employer’s workers’ compensation insurance carrier must agree that the injury or illness was work-related.
 If the employer or insurance company disagrees, no benefits are paid until an administrative law judge makes a determination.
 
According to its mission statement, the NYSWCB “protects the rights of employees and employers by ensuring the proper delivery of benefits to those who are injured or ill, and by promoting compliance with the law.”
 The law applies to almost all employers. According to the NYSWCB website:

Virtually all employers in New York State must provide workers’ compensation coverage for their employees. Employers must post notice of coverage in their place(s) of business.
 Employers must cover the following workers for workers’ compensation insurance:

1.
Workers in all employments conducted for-profit. Part-time employees, borrowed employees, leased employees, family members and volunteers working for a for-profit business must also be covered under the Workers’ Compensation Law;

2.
Employees of counties and municipalities engaged in work defined by the law as “hazardous”;

3.
Public school teachers, excluding those employed by New York City, and public school aides, including New York City;

4.
Employees of the State of New York, including some volunteer workers;

5.
Domestic workers employed forty or more hours per week by the same employer, including full-time sitters or companions, and live-in maids;

6.
Farm workers whose employer paid $1,200 or more for farm labor in the preceding calendar year;

7.
Any other worker determined by the Board to be an employee and not specifically excluded from coverage under the WCL;

8.
All corporate officers if the corporation has more than two officers and/or two stockholders;

9.
Officers of one-or-two person corporations if there are other individuals in employment. These officers may choose to exclude themselves from coverage;
 and

10.
Most workers compensated by a nonprofit organization.

What the NYSWCB considers an employee is also on its website: “Under the Workers’ Compensation Law, most individuals providing services to a for-profit business will be deemed an employee of that business and therefore must be covered by the employer for workers’ compensation insurance….For workers’ compensation insurance purposes, the term employee generally includes day labor, leased employees, borrowed employees, part-time employees, unpaid volunteers (including family members) and most subcontractors (specific exclusions listed under Identifying an Independent Contractor).” 
 


The New York Committee for Occupational Safety and Health (NYCOSH)
 issued the report “Workers’ Compensation in New York State: State of the System 2014.”
 According to the NYCOSH report, tens of thousands of New Yorkers are injured every year in the state, nearly all of which are covered by workers compensation insurance.
 The NYCOSH report further states that:

The [workers’ compensation] law was meant to provide speedy and adequate wage replacement benefits and medical coverage for injured workers. Employers are required to buy insurance against the cost of occupational injury and illness. Workers gave up their right to sue employers for personal injury in exchange for the employer’s promise that compensation benefits would be provided in a timely fashion and without controversy.

The NYCOSH report also found that benefits have been eroded in recent years in part due to inflation, but also because employers have sought to reduce costs and insurance companies have sought increased profits.

Workers’ Compensation in New York City Government

According to the New York City Comptroller’s “Comprehensive Annual Financial Report of the Comptroller for the Fiscal Year Ended June 30, 2016,” (Comptroller’s Report),
 New York City spent $294,452,705 in fiscal year 2016, up from $280,681,962 in 2015.
 In addition, the Comptroller’s Report comments that, the City pays out workers’ compensation claims directly rather than using an insurance company.


Local Law 41 of 2004
 requires the Mayor to track workplace injuries in the City’s workforce and issue an annual report. Most of the 574 page 2015 report is a listing of all the injuries sustained by City workers throughout the year, organized by agency, followed by a cost per agency listing with comparisons to the previous ten years’ figures.
 The report does have some aggregated data, however: 
· A total of 16,524 new claims were received in 2015. This number represents an increase of 8.4% in claims when compared with 2014 for claims filed in that year.


· The total amount paid in 2015 with respect to these claims was $22.1 million. This includes $10.5 million for wage replacement and $11.5 million for medical costs. This represents an increase of 18% when compared with payments made in 2014.


· The largest numbers of claims came from the following five agencies: Department of Correction (3970), Health and Hospitals Corporation (3378), Department of Education (2884), Fire Department (1977), Police Department (1101). These agencies account for approximately 80% of all claims made in 2015.


· The leading agencies in terms of cost were: Department of Correction ($4.8 million) Health and Hospitals Corporation ($3.9 million), Department of Education ($2.3 million), Police Department ($2.0 million) and Fire Department ($1.6 million). These five agencies account for approximately 66% of payments made on the cases in this Report during 2015.

In addition, this annual report states that the New York City Law Department’s administrative costs for workers’ compensations claims in 2015 were $5,573,056.

Conclusion
At today’s hearing, the Committee hopes to receive a greater understanding of how the workers’ compensation system operates and affects New York City workers. Although there is some available data regarding employees of New York City’s workers’ compensation claims, there is limited information available regarding workers’ compensation claims for private employees in the City. Through this hearing, the Committee hopes to learn more about the system as it applies to both public and private employees and how the system can be improved. 
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� N.Y. Workers’ Compensation Board Website, � HYPERLINK "http://www.wcb.ny.gov/content/main/Workers/Coverage_wc/worker_empDefinition.jsp" �http://www.wcb.ny.gov/content/main/Workers/Coverage_wc/worker_empDefinition.jsp�. 


� According to its website, NYCOSH, “is a membership organization of workers, unions, community-based organizations, workers’ rights activists, and health and safety professionals. NYCOSH uses training, education, and advocacy to improve health and safety conditions in our workplaces, our communities, and our environment. Founded in 1979 on the principle that workplace injuries, illnesses and deaths are preventable, NYCOSH works to extend and defend every person’s right to a safe and healthy workplace. NYCOSH is a non-profit 501c3 organization.” See, � HYPERLINK "http://nycosh.org/about/our-mission-work/" �http://nycosh.org/about/our-mission-work/�. 
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� Scott M. Stringer and Michele Mark Levine, “Comprehensive Annual Financial Report of the Comptroller for the Fiscal Year Ended June 30, 2016,” Oc.t 2016, available at: � HYPERLINK "https://comptroller.nyc.gov/wp-content/uploads/2016/11/CAFR2016.pdf" �https://comptroller.nyc.gov/wp-content/uploads/2016/11/CAFR2016.pdf�. 


� Comptroller’s Report at 313. 


� Id. at 72. 


� Codified at N.Y.C. Admin Code§ 12-127(c). The law requires that:


Each agency shall keep a record of any workers’ compensation claim filed by an employee, the subject of which concerns an injury sustained in the course of duty while such employee was employed at such agency. Such record shall include, but not be limited to, the following data:


(i) the name of the agency where such employee worked;


(ii) such employee’s title;


(iii) the date such employee or the city filed such claim with the appropriate office of the state of New York, if any;


(iv) the date the city began to make payment for such claim, or the date such claim was established by the appropriate state office and the date the city began to make payment for such claim pursuant to such establishment, if any; 


(v) the date such injury occurred;


(vi) the location at which such injury occurred;


(vii) the nature of such injury, including, but not limited to, the circumstances of such injury, the type or diagnosis of such injury and a description of how such injury occurred;


(viii) the length of time such employee is unable to work due to such injury, if any; and


(ix) a list of any expenses paid as a result of such claim, including, but not limited to, expenses relating to wage replacement, medical costs, administrative costs and any penalties.


(2) Each agency shall transmit records gathered pursuant to paragraph (1) of subdivision c of this section, as soon as practicable, to the mayor of the city of New York.


(3) The mayor of the city of New York shall ensure that an annual report is prepared utilizing the records received from each city agency pursuant to paragraph (2) of subdivision c of this section. Such report


 shall be transmitted to the mayor, the comptroller, the public advocate and the speaker of the council of the city of New York by the first day


 of May, covering the previous calendar year. Such report shall include,


 but not be limited to:


 (i) an analysis, with respect to each agency included in the report, of expenses paid as a result of workers’ compensation claims, including, but not limited to, expenses relating to wage replacement, medical


 costs, administrative costs and any penalties paid by an agency;


 (ii) a list of the occurrence of specific claims for each agency and for the city as a whole;


 (iii) a list of the specific sites where injuries occurred for each agency and for the city as a whole;


 (iv) year-to-year comparisons of information compiled pursuant to this paragraph. Notwithstanding any provision of law to the contrary, a provider of medical treatment or hospital care furnished pursuant to the provisions of this section shall not collect or attempt to collect reimbursement for such treatment or care from any such city employee. 


� New York City Law Dep’t Worker’s Compensation Div., “Annual report of Workers’ Compensation Claims of New York City Employees for Calendar Year 2015,” April 20, 2016. 
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� Id. Annual Report of Workers’ Compensation Claims at i. 
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