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The Kings County Criminal Bar Association (KCCBA) is the singular bar organization in 
Brooklyn representing the interests of the criminal defense community.  The KCCBA 
counts among its directors and general membership judges, prosecutors (including the 
Acting District Attorney of Kings County), indigent defense providers, military service 
members, and private criminal defense attorneys engaged in Federal and State practice, 
many of whom have led and currently lead other City and State-wide bar associations. 
 
The KCCBA harbors several concerns relating to the City’s plans for the provision of 
indigent defense trial-level services for homicide cases, all of which reflect our 
apprehension that such plans can adequately provide for sufficiently effective 
representation to indigent homicide defendants. While we do not prejudge any particular 
provider’s ability to adequately represent such clients, we raise these concerns in order to 
illustrate the challenges that the City must overcome, and the standards that it must meet 
and enforce, if it is to maintain the level of highly skilled and incomparably experienced 
service currently provided by attorneys certified by each county’s Assigned Counsel Plan 
(18B) panels. 
 
First, and perhaps most obviously, the current service providers are not assigned 
homicide cases absent very rare exception.  Thus, the largest pool of indigent service 
attorneys qualified to handle homicide cases are in fact the members of the 18B homicide 
panel.   We are skeptical as to why this should change, given that for a reasonable cost to 
the City, the attorneys on the various county 18B homicide panels have delivered 
exceptional service to indigent homicide defendants, gaining over many decades 
irreplaceable and not easily replicable experience.  Similarly, there are no concerns 
relating to available investigatory or forensic expert resources for these practitioners as 
opposed to their defender organization counterparts, nor is there any question that the 
bulk of actual trial practice experience (as opposed to handling cases that end with plea 
bargains) rests with the 18B attorneys, despite the fact that the great majority of non-
homicide cases are initially assigned at arraignment to institutional defenders under the 
current RFP.  It must be noted that the overwhelming majority of homicide cases go to 
trial, unlike other felony cases, most of which conclude by way of plea.  Thus, no group 
is more qualified than 18B attorneys to handle such serious trial cases. 
 
While the various providers could hire attorneys and staff in order to qualify for 
assignments under a new RFP (or, in some cases, call upon some qualified attorneys 
already within their ranks), assigning homicide cases to providers whose attorneys do not 
currently meet the requirements for 18B homicide panel certification seems to pose a 
heightened risk to indigent defendants facing such major prosecutions.  Even over the 
long term, as service providers utilize qualified homicide practitioners and, presumably, 
seek to train younger attorneys on such cases, the result may be more attorneys with less 
experience handling homicides as compared to the current pool of highly experienced 
18B counsel.  We also note that the federal CJA system recognizes the obvious value of 
non-institutional defenders, assigning cases to individual attorneys even when the Federal 
Defenders offices are not conflicted.  



 
Second, are concerned about the City’s ability to maintain the high standards now 
enforced by the 18B homicide panels.  To date we have not seen any audits or quality 
reviews undertaken by the City to enforce the indigent service provider standards 
applicable to general felony defense established by the City’s 2010 Indigent Defense 
RFP.  To the contrary, we have reviewed the report by the Indigent Defense Organization 
Oversight Committee to the Appellate Division First Department for 2012-2013, which 
indicates a lack of compliance with such standards, as well as concerns over the 
organizations’ total caseload and the ratio of clients to attorneys and investigators within 
the various defense organizations.  The City’s poor track record of oversight and 
enforcement, therefore, raises serious doubts as to whether high quality standards of 
representation in more serious homicide trial cases will be consistently applied.  Note that 
the Assigned Counsel Plan (18B) in Kings County ensures that “homicide panel” 
attorneys have been in practice for at least 10 years and have been lead seat on homicide 
cases, and further provides supervision by way of comprehensive recertification reviews 
and an oversight committee.  Comparable quality controls do not seem to be employed by 
the City, even with regard to non-homicide cases. 
 
Third, by virtue of the City’s 2010 Indigent Defense RFP and the manner in which 
providers amass case assignments in order to satisfy their contractual obligations, the 
City seems to have inadvertently set up a de facto flat fee pay arrangement for indigent 
defense cases.  As a result, we believe that providers essentially receive a below-market-
rate payment for each case assigned (put another way, the more cases that are taken on, 
the less it costs to service each case).  We are concerned about how this affects high 
quality representation in general, let alone how it may adversely affect homicide cases, 
owing to their extraordinarily complicated nature and high trial ratio.  We note that the 
National Legal-Aid and Defender Association (NLADA) has delineated guidelines 
relating to the monetary compensation of attorneys for indigent representation.  Several 
major Bar Associations, including the NLADA, have frowned upon flat fee arrangements 
with respect to indigent defense services.  This rationale further mitigates against altering 
the currently effective provision of homicide defense services by 18B panel attorneys. 
  
Finally, as many other bar associations across the City have consistently noted in prior 
discourse relating to the City’s RFP’s for indigent defense services, we urge the City to 
work hand in hand with the various bar associations when it comes to actually setting 
quality and oversight standards, and contracting out services for indigent defense.  The 
clear intent of New York County Law Section 722 is to afford the bar associations input 
into the representation of indigent defendants, and with good reason:  the members of 
those very bar associations are in the best position both to evaluate the individual needs 
of indigent defendants facing all manner of prosecutions, and to execute the best plan to 
provide for their effective representation.   
 
 

Michael C. Farkas 
President 
Kings County Criminal Bar Association 
 










