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I. INTRODUCTION 


On November 22, 2016 the Committee on Courts & Legal Services, chaired by Council Member Rory Lancman and the Committee on Public Safety, chaired by Council Member Vanessa Gibson will hold a hearing in which the Committees will examine the City’s plans for the provision of indigent defense trial-level services for homicides. Those expected to testify include the Mayor’s Office of Criminal Justice (MOCJ), legal service providers, and advocates. 
II. BACKGROUND
Federal and State laws mandate that persons who are unable to afford counsel are provided representation in criminal courts. New York City contracts with many legal service providers to meet the needs of those who appear in criminal court and cannot afford a lawyer. In Fiscal Year 2015, the City spent more than $225 million on indigent representation.

Criminal Indigent Legal Services 
It has been over fifty years since the United States Supreme Court decided the landmark case, Gideon vs. Wainwright, which found that “any person haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is provided for him.”
 Since that decision in March of 1963, the right to counsel has evolved and has extended the Sixth Amendment right to counsel to each and every citizen throughout the nation who faces a criminal prosecution.  In People v. Witenski, 15 N.Y. 2d 392 (1965), the New York State Court of Appeals took this proposition even further by ruling that not only did defendants in all criminal cases have a fundamental right to appointed counsel if they cannot afford a lawyer, but that the right to counsel must be made “meaningful and effective.”
 In accordance with these rulings, New York State enacted Article 18-B of the County Law, which required each county and the City of New York to establish a plan for the provision of counseling indigent defendants.
  The law allowed localities to choose among several options, including: (i) create a public defender office and appoint an attorney through the locality’s governing body to fill the position; (ii) designate a legal aid society; or, (iii) adopt a plan set forth by a county bar association to secure the services of private counsel on a rotational schedule. The law also allowed a county to adopt a combination of these options.
 
In the years following Gideon, New York City, has implemented several different models to provide legal representation for indigent New Yorkers. From 1965 until 1990 the Legal Aid Society (“Legal Aid”) was designated as the primary provider of indigent defense services.
  From 1990 through 1996 the Neighborhood Defender Service of Harlem joined Legal Aid in acting as an institutional defender in the City representing indigent defendants at trial, with conflict cases being routinely assigned to the 18-B Assigned Counsel Program.
  A “conflict case” is a case in which the institutional defender cannot represent a defendant due to a conflict of interest.  These cases generally arise in cases where there are multiple defendants.   The 18-B program, engages private attorneys to represent indigent defendants at a statutorily established rate.   

In 1996, the structure changed once again.  After a brief strike and reorganization by Legal Aid, then-Mayor Rudy Giuliani began allowing other smaller providers to take on a larger portion of the city’s indigent defense caseload.  For the next several years, these newer organizations began to grow in size, handling more cases and causing a decrease in assignments to Legal Aid. In fact, in 1996 Legal Aid sued the city for contracting out approximately 9% of the Society’s indigent caseload to criminal contractors in Queens and Brooklyn.
 

The role of the 18-B program was also modified as these additional law firms took on a greater portion of the cases coming through criminal courts. In January 2010, the City’s adoption of chapter 13 of title 43 of the Rules of the City of New York permitted the alternative providers to be eligible for assignments in all conflict cases, something which up to then was exclusively reserved for the 18-B panel.
 It was believed that this re-organization would reduce costs and increase oversight while enhancing the indigent representation through the many programs offered to clients by the attorney’s provider organizations. 

Funding of Representation 
New York City is solely responsible for funding legal representation for indigent criminal defendants in the City.
 MOCJ is responsible for managing the indigent defense system and for contracting with these selected providers. Currently, the institutional providers which have contracts with the City include, The Legal Aid Society, which serves as the City’s primary indigent criminal defense provider in the State courts at both the trial and appellate level, as well as five alternative firms, including: New York County Defender Services which handles cases in New York County; Bronx Defenders in Bronx County; Brooklyn Defender Services in Kings County; Queens Law Associates, P.C. in Queens County; and the Neighborhood Defender Service which represents defendants from northern Manhattan. 
Restructuring of the City’s contracts for indigent legal representation was not the only change that has effected funding. In 2009, newly enacted state legislation established caseload standards for indigent defense providers.
 The law aimed to ensure that attorneys have manageable caseloads in order to provide high quality representation.  The case cap, which limits the number of cases per attorney to 400 a year,
 was phased in over a four year period, being fully implemented by the spring of 2014. Funding for providers to hire additional staff to comply with this law began in 2010. The Legal Aid Society, for example, was able to increase its Manhattan and Bronx staff by 11.6% from Fiscal Year (FY) 2010 to FY 2011, and the average caseload per attorney decreased from 600 to 498 in those two counties.
  During the same period, the Bronx Defenders expanded its staff by 49%, and its average caseload went from 441 to 382.
 In 2015, a study was released by the Center for Court Innovation that highlighted the case cap effect on the number of cases being managed. The data was compiled from the two primary providers of indigent legal services in Brooklyn: the Legal Aid Society and Brooklyn Defense Services. It showed that the misdemeanor equivalent caseload of 505 that attorneys for the two groups averaged in 2009 had fallen to 358 in 2014—a 29 percent drop.
 

The New York City Office of Management and Budget originally estimated a net savings of $6 million a year beginning in FY 2015, crediting lower cost per case for intuitional providers compared to 18-B attorneys.
 Due to a lower number of actual contracted cases than originally projected, the FY 15 Preliminary Budget recognizes and projects additional savings: $3.7 million in FY 2014, $8.6 million in FY 2015, $9.2 million in FY 2016, and $9.9 million in FY 2017 and out-years. 
III. TRIAL-LEVEL INDIGENT CRIMINAL DEFENSE CONTRACTS
MOCJ intends to contract with legal service providers for trial-level criminal defense services for primary, conflict, and homicide cases. In August of 2016 MOCJ issued a concept paper, which details the scope of the contract and the criterion vendors must meet to be eligible.
 The concept paper was offered to New York City’s trial-level indigent defense provider community and the general public to help frame the request for proposal (RFP).
 An RFP is a document city agencies post to elicit bids or proposals from potential vendors. Prospective vendors and the public were allowed to make comments expressing their concerns with the concept paper up until September 2, 2016. MOCJ estimates that the contract will cost the City $150,000,000
 and will begin July 1, 2017 and end June 30, 2019 for services in all five boroughs.
 MOCJ further estimates that the approximate caseload for the duration of the contract will be: 76,200 cases in Manhattan, 78,400 in Brooklyn, 57,600 in the Bronx, 57,200 in Queens, and 9,200 in Staten Island. To meet the estimated demand, MOCJ expects to award caseloads to multiple providers in each of the five boroughs.

Within the concept paper, MOCJ established a set of criterion that vendors must meet to be eligible for the contract. If selected, vendors will be expected to provide an array of resources, in addition to legal staff, which may include social workers, paralegals, investigators, experts and have the capacity to serve non-English speaking clients.
 Vendors will also be required to maintain client-attorney communication outside of court appearances, and maintain a central office, accessible by public transportation, which operates during regular business hours and is located near the county’s criminal court.

To respond to the RFP, vendors must first complete and submit an electronic prequalification application using the City’s Health and Human Services (HHS) Acceleration System.
 The HSS Accelerator is a web-based procurement system designed to maximize existing resources and streamline the procurement process for health and human service providers. The Trial-Level Indigent Criminal Defense Services RFP will only be released through the HHS Accelerator system, and only approved organizations will be able to submit a proposal. Vendors can submit a prequalification application online.

Evaluating Proposals 

Many local and State laws govern how City agencies must evaluate proposals and award contracts. The use of competitive sealed proposals is the method of procurement for services requiring a special skill and judgement, such as human, social, cultural or educational, legal, accounting, financial, computer, and other professional services.
 The Procurement Policy Board Rules set forth detailed requirements governing the content of RFPs, public notice or the use of prequalified lists, weighted evaluation criteria, the receipt and evaluation of proposals, negotiations with proposers and solicitation of best and final offers, and awards.

MOCJ’s planned method of evaluating proposals will be based on the following: demonstrated quantity and quality of relevant experience; demonstrated level of organizational capability; and quality of proposed approach.
 According to MOCJ, the contract will be awarded to the responsible vendor(s) whose proposal(s) is/are determined to be the most advantageous to the City, which will take into consideration the price and other factors or criteria which will be set forth in the RFP.

IV. ISSUES AND CONCERNS
The Committees hope to learn more from MOCJ and providers regarding the amendments and scope of the RFP as detailed in the concept paper, and how the RFP works to assess individual provider performance. The Committees would like to continue the discussion of why certain criteria were chosen for inclusion and others rejected, and get a better understanding regarding how MOCJ plans to move forward with the RFP process.
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