
Committee Staff:
David Seitzer, Senior Legislative Counsel 

Crystal Pond, Senior Policy Analyst
Jeanette Merrill, Financial Analyst
[image: image1.png]


    
                                                                                                                                   

THE COUNCIL OF THE CITY OF NEW YORK 
COMMITTEE REPORT OF THE HUMAN SERVICES DIVISION

Matthew Gewolb, Legislative Director
COMMITTEE ON HEALTH

Hon. Corey Johnson, Chair
October 20, 2016
INT. NO. 1233: 
By Council Members Mendez, Johnson, Palma, Cabrera, Dromm, Koslowitz, Williams, Rodriguez, Rosenthal and Gibson 

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting the display of wild or exotic animals for public entertainment or amusement.
ADMINISTRATIVE CODE:
Adds section 17-199.1
I.   Introduction


On October 20, 2016, the Committee on Health, chaired by Council Member Corey Johnson, will hold a hearing on Int. No. 1233, a local law to amend the administrative code of the city of New York, in relation to prohibiting the display of wild or exotic animals for public entertainment or amusement. Witnesses invited to testify include representatives from the Department of Health and Mental Hygiene (DOHMH), industries that provide animal entertainment and animal advocates.  
II.   Background
The Animal Welfare Act


The Animal Welfare Act (AWA) of 1966 outlines minimum standards for the care and housing of certain warm-blooded animals used for research, exhibition, and commerce in order to ensure their humane treatment.
 Exhibitors showing only farm animals or cold-blooded animals, such as fish and reptiles, are exempt from regulation under the AWA.
 Federal regulations require that during public exhibition, all animals must be handled in such a way as to protect the safety of both the animals and the public.
Individuals and businesses who exhibit animals to the public for compensation are required to obtain a license from the U.S. Department of Agriculture’s (USDA) Animal and Plant Health Inspection Service (APHIS).
 In addition, some businesses, such as zoos, are required to be licensed regardless of whether or not they receive compensation.
 To ensure that its licensees are meeting federal standards, APHIS inspectors conduct routine, unannounced inspections of all licensed facilities. APHIS’ Animal Care unit inspects exhibitor facilities to verify that “all USDA licensed exhibitors provide their animals with proper veterinary care, water, a balanced diet of wholesome food, clean and structurally sound housing that affords enough space for the animals to move comfortably, and protection from extremes in temperature and weather.”
 Inspectors also check for accurate records of the care that exhibited animals receive and that there is sufficient distance and/or barriers between the animals and the public.
 Additional inspections are made to ensure the timely correction of serious noncompliant items documented in previous inspections.
In a 2005 USDA Office of Inspector General audit report, it was found that APHIS did not effectively track violations and prioritize inspections and that the Eastern Region stopped aggressively pursuing enforcement actions against violators of the AWA, leading to a high number of repeat violators.
 In a follow up audit report in June 2010, the Inspector General still found deficiencies in APHIS’ inspection process.
 Thirty-one exhibiter facilities were visited for the audit and 15 of them were found to have safety issues. For example, at one facility, a visitor could insert a hand into an enclosure with a cougar. Another facility was using a tiger enclosure similar to one that allowed a tiger to escape in 2007, resulting in the death of a zoo visitor. The inspector of that facility was unaware of the 2007 escape and the type of enclosure that caused it. The 2010 audit found that safety guidance was too vague and that inspectors were not given the training and supervision they needed to provide consistent safety inspections. The report also found that, for 6 of 40 traveling exhibitors reviewed, Animal Care inspectors could not perform timely reinspections to ensure that serious noncompliant items that were identified in previous inspections had been resolved.
APHIS agreed with all the findings and recommendations in the 2010 audit report and agreed to make improvements. 
NYC Regulations

In New York City, a permit is required from the NYC Department of Health and Mental Hygiene for the exhibition or use of any animal for commercial purposes.
 This includes animals used in theatrical performances, circuses, or in demonstrations by wildlife rehabilitators. Exhibited animals must be under direct control of handlers at all times, cannot have direct contact with the public, and must be housed in an appropriate enclosure.

III.  Int. No. 1233 - Bill Analysis

Int. No. 1233 would prohibit the display or performance for a live audience of a wide variety of animals commonly thought of as exotic. This prohibition would extend to displays and performances of all kinds for a live audience, including circuses, rides, trade shows, petting zoos, carnivals and races. 

The bill has exemptions for displays or performances by accredited zoos and aquariums, registered research facilities, educational programs or presentations made by or on behalf of accredited zoos and aquariums that do not involve storing the animal or animals in a mobile facility for more than 12 hours, and religious ceremonies or celebrations. Furthermore, the bill would not prohibit displays or performances that are not for the benefit of a live audience.

The animals covered by the bill are the following taxonomic superorders, orders, classes, families or clades, or any hybrid of the following: 
i. Ardeidae (herons); 

ii. Artiodactyla (including hippopotamuses, giraffes, camels and llamas);

iii. Canidae (including wolves, foxes and jackels);
iv. Cetacea (including whales and dolphins);
v. Crocodilia (including alligators and crocodiles);
vi. Diomedeidae (albatrosses); 

vii. Elephantidae (elephants);
viii. Felidae (including tigers, lions, jaguars and leopards);
ix. Herpestidae (mongooses):
x. Hyaenidae (hyenas);
xi. Marsupialia (including kangaroos and koalas);
xii. Mustelidae (including ferrets, weasels, otters and badgers);
xiii. Non-human primates (including apes, monkeys and lemurs);
xiv. Pelicanidae (pelicans);

xv. Perissodactyla (including rhinoceroses, tapirs and zebras);
xvi. Phoenicopteriformes (flamingos); 

xvii. Pinnipedia (including seals, sea lions and walruses);
xviii. Procyonidae (including raccoons);
xix. Ratites (including ostriches, emus and kiwis);
xx. Sphenisciformes (penguins);

xxi. Ursidae (bears);
xxii. Viverridae (civets and genets); and
xxiii. Xenarthra (including anteaters, sloths and armadillos)


Companion animals such as dogs, cats and domestic rabbits are exempted from the prohibitions in the bill, even if they are included in an above-referenced superorder, order, class, family or clade. Farm animals, defined as poultry, sheep, swine, goats, donkeys, mules, horses, and cattle, are similarly exempted.


The penalty for violating Int. No. 1233 would be a civil penalty of up to $1,000 per violation, meaning per performance of a covered animal, for first-time violations by an individual or entity in a single day, and a civil penalty of up to $2,500 per violation for individuals or entities who have previously been found to have violated the provisions of the bill. 


In addition to enforcement by the Police Department, DOHMH would be empowered to enforce the provisions of Int. No. 1233, as would as any other agency designated by the Mayor. DOHMH would be authorized to promulgate any rules necessary to carry out the provisions of the bill.


Int. No. 1233 contains a severability clause, which is intended to ensure that, if some part of the bill is declared invalid by a court of competent jurisdiction, the remainder of the bill shall remain in effect.


Int. No. 1233 would take effect 180 days after it becomes law.
Int. No. 1233
 
By Council Members Mendez, Johnson, Palma, Cabrera, Dromm, Koslowitz, Williams, Rodriguez, Rosenthal and Gibson
 
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting the display of wild or exotic animals for public entertainment or amusement.
 
Be it enacted by the Council as follows:
Section 1. Chapter one of title 17 of the administrative code of the city of New York is amended by adding a new section 17-199.1 to read as follows:
§ 17-199.1 Wild and Exotic Animal Performances Prohibited. a. Definitions. For the purposes of this section, the following terms have the following meanings:
1. Cause a performance. The term “cause a performance” means to be responsible for the management of a performance, to financially benefit as an owner or operator from a performance, or to sponsor a performance.
2. Companion animal. The term “companion animal” means any common household dog or cat, and any other domesticated animal normally maintained in or near the household of the owner or person who cares for such animal.
3. Farm animal. The term “farm animal” means poultry, sheep, swine, goats, donkeys, mules, horses, or any species of cattle.
4. Mobile or traveling housing facility. The term “mobile or traveling housing facility” means a transporting vehicle such as a truck, trailer or railway car, used to house animals while traveling for exhibition or other performance.
5. Performance. The term “performance” means any exhibition, public showing, presentation, display, exposition, fair, act, circus, ride, trade show, petting zoo, carnival, parade, race, performance, or similar undertaking in which animals are required to perform tricks, give rides, or participate as accompaniments for the entertainment, amusement, or benefit of a live audience.
6. Wild or exotic animal. The term “wild or exotic animal” means any animal from any of the following superorders, orders, classes, families or clades except for companion animals and farm animals, or any hybrid of any such animal, including a hybrid with a companion animal or farm animal:                      
i. Ardeidae (herons);
ii. Artiodactyla (including hippopotamuses, giraffes, camels and llamas);
iii. Canidae (including wolves, foxes and jackels);
iv. Cetacea (including whales and dolphins);
v. Crocodilia (including alligators and crocodiles);
vi. Diomedeidae (albatrosses);
vii. Elephantidae (elephants);
viii. Felidae (including tigers, lions, jaguars and leopards);
ix. Herpestidae (mongooses):
x. Hyaenidae (hyenas);
xi. Marsupialia (including kangaroos and koalas);
xii. Mustelidae (including ferrets, weasels, otters and badgers);
xiii. Non-human primates (including apes, monkeys and lemurs);
xiv. Pelicanidae (pelicans);
xv. Perissodactyla (including rhinoceroses, tapirs and zebras);
xvi. Phoenicopteriformes (flamingos);
xvii. Pinnipedia (including seals, sea lions and walruses);
xviii. Procyonidae (including raccoons);
xix. Ratites (including ostriches, emus and kiwis);
xx. Sphenisciformes (penguins);
xxi. Ursidae (bears);
xxii. Viverridae (civets and genets); and
xxiii. Xenarthra (including anteaters, sloths and armadillos).
b. Prohibited acts. It shall be unlawful for any person to cause a performance of any wild or exotic animal, unless such performance:
1. occurs at a non-mobile facility accredited by the association of zoos and aquariums or the global federation of animal sanctuaries; or
2. is conducted as part of an educational or conservation program or presentation by or on behalf of an institution or facility accredited by the association of zoos and aquariums or the global federation of animal sanctuaries, if the wild or exotic animal or animals used in the performance is or are not kept in a mobile or traveling housing facility for more than 12 hours in any 24 hour period that includes such performance; or
3. occurs as part of a religious ceremony or celebration, and consists solely of the display of such wild or exotic animal; or
4. occurs at a research facility registered by the United States department of agriculture and approved to operate pursuant to section 504 of the New York state public health law.
c. Enforcement. Any authorized employee, officer, or agent of the department or any other city agency designated by the mayor may enforce the provisions of this section or any rule promulgated thereunder.
d. Rules. The commissioner may promulgate rules as may be necessary for the purpose of carrying out this section.
e. Violation and penalties. Any person who violates subdivision b of this section or any rule promulgated thereunder shall be liable for a civil penalty not to exceed two thousand five hundred dollars for each violation recoverable in a proceeding before any tribunal established within the office of administrative trials and hearings or within any agency of the city of New York designated to conduct such proceedings; except that for a first such violation and other violations occurring on the same day, such person shall be liable for a civil penalty not to exceed one thousand dollars for each violation recoverable in a proceeding before any such tribunal. Each performance of a wild or exotic animal constitutes a separate violation of this section.
§ 2. Severability. If any section, subsection, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of this local law, which remaining portions shall continue in full force and effect.
§ 3. This local law takes effect 180 days after it becomes law; provided, however, that the commissioner shall take such actions, including the promulgation of rules, as may be necessary for the timely implementation of this local law.
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