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Introduction
On September 29, 2016, the Committee on Oversight & Investigations, chaired by Council Member Vincent J. Gentile, and the Committee on Governmental Operations, chaired by Council Member Benjamin Kallos, will hear Int. No. 1182, a local law in relation to tracking and removing deed restrictions placed on city properties, and conduct an oversight hearing on the lifting of the deed restrictions on Rivington House. 
In preparing for this hearing, Council staff reviewed tens of thousands of pages of documents, hundreds of pages of transcripts of interviews of over a dozen city officials, and carefully reviewed reports regarding investigations of this matter conducted by the Department of Investigation and the Comptroller’s office. This report contains information culled from those and other sources. 
Rivington House is a six-story structure located at 45 Rivington Street on the Lower East Side of Manhattan. As discussed in more detail below, the property was at one time publicly owned, and as a condition of its sale in 1992 to a not-for-profit organization, two restrictions were placed on the deed, limiting the use and development of the property only to a: (i) not-for-profit; and (ii) residential healthcare facility.
 Rivington House operated as such, serving as a nursing home for persons with HIV/AIDS for the next 22 years. 
In February 2015, the property was sold with these user and use restrictions in place to a new owner, the Allure Group, for $28 million. In November 2015, the City of New York received $16.15 million as payment in exchange for the removal of the two deed restrictions.
 In February 2016, the property was sold again, without the deed restrictions, for $116 million to Slate Property Group, a real estate development firm that was seeking to use the property for luxury condominiums. 
Multiple city agencies and offices, including the Department of Citywide Administrative Services (“DCAS”), the Law Department, the Mayor’s Office for Contract Services (“MOCS”), and City Hall, were involved in the process to approve the removal of the deed restrictions. Since February, and following significant outcry from the community, multiple entities, including the Department of Investigation (“DOI”), the Office of the New York City Comptroller (“Comptroller”), and the New York State Attorney General, initiated audits and investigations into the removal of the deed restrictions and the sale of the property. This oversight hearing will focus on how the City’s procedures and policies for the lifting of deed restrictions—along with the oversight of these processes by City Hall—allowed a community facility to be flipped into luxury housing as part of a lucrative real estate deal with little to no public notice or input.
The Committees will also consider Introduction Number 1182 (“Int. No. 1182”), sponsored by Council Member Margaret Chin, a local law in relation to tracking and removing deed restrictions placed on City properties when they are sold or otherwise disposed of. 
Process to Lift a Non-ULURP Deed Restriction 
The New York City Charter stipulates that the Mayor may only authorize the sale of real property “for the highest marketable price… at public auction or by sealed bids,” except for certain unrelated exemptions.
 A restriction on a property’s deed is generally presumed to lessen its value, as it may restrict the use of the property . Thus, when a property that the City retains an interest in, due to the attachment of a deed restriction, is sold to a private entity, those restrictions may result in the property fetching a lower price than if it were not encumbered. Consequently, when the City considers lifting a restriction, as a matter of policy, the City requires the payment of “fair consideration,” which serves as compensation for the restoration in value to the property.   
In the early 1990s—a period when the City was conducting a large number of public auctions—the Law Department developed guidelines to govern the lifting or modification of deed restrictions. These guidelines included that: (1) there should be at least 10 years between the sale and the release of any deed restrictions; (2) a planning determination should be made that the release is in the best interests of the City; (3) fair consideration should be obtained for the release, pursuant to an appraisal; (4) if the restriction was imposed through Uniform Land Use Review Procedure (“ULURP”), then the restriction removal process should also require ULURP; and (5) notice in the City Record, a public hearing, and Mayoral authorization are all required.

Prior to recent changes announced by the de Blasio Administration, DCAS applied these guidelines through a multi-step process for lifting a deed restriction. The steps, as outlined in a DCAS memorandum dated April 5, 2010, consisted of the following: (1) a preliminary assessment of the feasibility of modifying the deed, including whether modification is appropriate and in the best interests of the City; (2) preparation of a Land Use Justification Memo explaining the rationale for why the restriction is “no longer in the City’s best interest or the intent of the restriction has substantially changed” and confirming that the owner is in good standing; (3) an appraisal of the property, where the cost to remove the deed restriction(s) is calculated as a percentage of the total appraised value (updated every six months, if necessary); (4) agreement between DCAS and the owner on the cost of removing the restriction(s); (5) provision by the owner to DCAS of real estate disclosure documents and the confirmation by DCAS that there are no outstanding debts on the property; (6) publishing notice in the City Record to advertise the public hearing held by MOCS on the proposed deed restriction removal; (7) preparation of a Mayoral Authorization Document by MOCS, after a public hearing, stating that the Mayor authorizes DCAS to modify the deed and that the action is in the best interest of the City; (8) determination by DCAS whether there are additional actions required to remove the restrictions; (9) provision of a file by DCAS to the Law Department for the closing and deed removal; and (10) payment by the owner of the agreed cost to the City at closing, with the payment deposited in the General Fund.
  
DCAS considers the removal of a deed restriction where there is a “rational basis” to believe that the deed restriction no longer supports the goals of the City and where it is in the City’s “best interest” for the restriction to be lifted.
 However, DCAS’s process, in which there is no specific responsibility to conduct a “best interest of the City” analysis, leads to the approval of most deed restriction removal requests.
 The DCAS Commissioner is not required to approve the removal; a practice that differs from the deed removal process of the Department of Housing Preservation and Development (“HPD”) and the Economic Development Corporation (“EDC”). Additionally, there had been no formal role for the Mayor in the deed restriction removal process, prior to recently proposed changes. By contrast, the ULURP process requires review and approval by several entities. This includes engagement with the local Community Board, the Borough President (and the Borough Board, in certain cases), the City Planning Commission (“the Commission”), the City Council, and the Mayor. DCAS’s process allows for limited public notice and input at just two stages: notice in the City Record of MOCS’ public hearing on the proposed removal and the hearing itself (which is optional).
 At the point DCAS advertises the public hearing, it has already completed several stages of the deed removal process, including the initial Land Use Justification memo, appraisal, agreement on the cost of removing the restriction, and confirmation that there are no outstanding debts on the properties.
 In the case of Rivington House, DCAS published public notice of the hearing in the City Record for a single day, May 11, 2015.
 The property was not listed by its name or address, but rather as “Block 420, Lot 47.”
 MOCS added the matter to its public calendar on June 18, 2015, six days prior to the hearing, listed as “154 Forsyth Street.”
 The role of MOCS in organizing public hearings consists of reviewing documents sent by the requesting agency, confirming public notice has been placed in the City Record, and adding the hearing to its public calendar.
 
Rivington House
In 1992, the City sold Rivington House to a not-for-profit organization, now known as VillageCare, for $1.5 million.
 In transferring the property, the City utilized New York State’s Public Health Law disposition process to avoid selling the property in accordance with the Charter’s competitive bidding requirements. In place of having to sell the property “for the highest marketable price… at public auction or by sealed bids,”
 section 2861 of the New York State Public Health Law permitted the sale of the property without auction or competitive bidding because it was a “nursing home property,” as that term is defined under state law.

At the time the City sold the property, in 1992, the deed contained the following two-part restriction:
“Use and development of the subject property is limited in perpetuity to a Not-For-Profit “Residential Health Care Facility’’, as such use is defined in the New York State Public Health Law or successor statutes (“Facility”), and uses ancillary thereto.”
 
After taking ownership of the property, VillageCare converted it into a nursing facility that would provide care and treatment of people with HIV/AIDS. VillageCare opened the facility in 1995, which remained in operation until 2015.
 
In the fall of 2012, James Capalino, a lobbyist, contacted DCAS on behalf of VillageCare to inquire about removing the restrictions from the deed in an effort to locate a buyer, due to the changing needs for HIV/AIDS services.
 At the time, VillageCare was interested in "explor[ing] removing the restriction so that the asset can be sold, with the proceeds to be used by the organization to continue its mission in other, more modern and viable ways," but would likely “be unable to afford the removal of the restriction."
 Capalino asked DCAS if "there is some way to have the restriction removed from the deed with the [non-profit] organization paying" the fee.
 While VillageCare continued discussions with DCAS and HRA on the future of Rivington House until the end of the Bloomberg Administration, they were unable to reach an agreement. 
Within two weeks of Mayor Bill de Blasio taking office, VillageCare and Capalino relaunched their efforts to have the Rivington House deed restrictions removed, contacting Deputy Mayor Lilliam Barrios-Paoli for assistance, explaining that DCAS "agreed to remove" them, but "with a hefty penalty of $8.25 million."
 Capalino argued that paying such a fee would negatively impact VillageCare’s ability to use proceeds to fund programs.
 After Capalino was directed to contact DCAS by Deputy Mayor Barrios-Paoli's office, his firm sent DCAS Commissioner Stacey Cumberbatch a memo explaining VillageCare's situation and asking for assistance.
 On the day Steven Banks was appointed Commissioner of the Human Resources Administration (HRA)—February 28—Capalino began outreach to that agency.
 The campaign continued into the spring, with VillageCare requesting a meeting with First Deputy Mayor Tony Shorris’ Chief of Staff, Dominic Williams, in May.
 In her correspondence, VillageCare’s CEO, Emma DeVito stated “…if we move forward with the change in use” DCAS will “remove both of the deed restrictions in consideration for payment of an estimated $8.25M,” citing a figure based on a 2013 appraisal conducted by DCAS.
 
 Following a series of conversations and meetings with staff from HRA, the Department of Housing Preservation and Development (“HPD”) and DCAS, on July 25, 2014, Commissioner Cumberbatch informed Capalino that they would not approve lifting the restrictions “at this time” while the City would be considering other options for the use of Rivington House.
 On the same day, Commissioner Cumberbatch met with First Deputy Mayor Shorris to discuss several issues, including Rivington House.
  Subsequently, on August 3, 2014, First Deputy Mayor Shorris sent a memo to Mayor de Blasio referring back to the July 25th meeting, noting that it was “the one I showed you.”
 

During August and September of 2014, staff for Deputy Mayors Barrios-Paoli and Shorris continued to explore options for the disposition of Rivington House. One "very high level summary" of possible options included: (1) allowing private sale; (2) transferring property to another nonprofit/use (affordable housing); and (3) maintaining space for its current use.
 The summary says that DCAS "does not have stringent policies on approval of sales," in contrast to HPD, noting that Capalino has "multiple requests" to HPD for approval of sales and HPD has "consistently denied" those requests.
 The summary argues that a private sale of Rivington House could "send the message that all city deed restrictions are up for debate."
 One version of this memorandum circulated within Deputy Mayor Barrios-Paoli’s office recommended a “denial of sale” and that the property be used to support affordable housing.
 A week later, First Deputy Mayor Shorris’ staff received a version without the recommendation.



On September 29, 2014, Deputy Mayors Shorris, Barrios-Paoli, and Alicia Glen met to discuss Rivington House and potential uses.
 The same day, a policy advisor in First Deputy Mayor Shorris’ office circulated a summary to meeting attendees with action items and the conclusion that the "[C]ity's perspective on first-best use, pending further inquiries with HPD and Law, is to modify covenant so that VillageCare can sell to a [non-profit] developer for mixed use that includes market retail on ground floor and mixed units above which can include supportive housing." A later memorandum directs HPD to do a site assessment, and City Hall staff to consult with the Law Department and schedule a meeting with the union representing health care workers at Rivington House, 1199SEIU (“1199”).

Emergence of a buyer
In October 2014, City Hall learns from 1199 that VillageCare "is most likely selling to a non-profit nursing home operator," which City Hall staff concluded to mean that the City "won't be involved in the disposition of the sale and [] don't have the ability to reclaim the property for an alternative use."
 VillageCare later confirmed that they’ve found a non-profit buyer and at this point, the City appears to cease examining potential uses for Rivington House.
 That buyer, the Allure Group, is a for-profit nursing home group (“Allure”), headed by Joel Landau.
 
In spite of VillageCare’s securing a non-profit buyer, City Hall remained engaged in dealing with matters related to Rivington House as it fielded a variety of concerns from Landau, VillageCare, and 1199 regarding the sale. In December 2014, Emma Wolfe, the City’s Director of Intergovernmental Affairs, emailed Deputy Mayors Shorris and Glen, Williams, and a number of other City Hall staffers that 1199 is "urgently" reaching out because they've heard Rivington House is "being converted to housing and 200 workers are going to lose their jobs," "feel rug pulled out after months of work," and that Kevin Finnegan, then-political director of 1199—“says he's been in touch with us on this and got OK on it."
 Nearly a week later, City Hall staff replies to the entire chain, explaining that the last she heard from 1199 and VillageCare, a sale to a nursing home operator “was on track," but that "if the plans changed to sell to a developer for housing then cityhall [sic] approval is needed for DCAS to lift the deed restrictions."
 
Later that day, City Hall staff spoke to VillageCare and Landau, who claimed that the City could repossess the building if the deed restrictions remained due to an old lien on the property requiring that the owners provide priority access to patients referred by the New York City Health and Hospitals Corporation for a ten year period, ending in 2002.
 Further, 1199 sends City Hall a letter from Landau arguing that he will not be able to secure funding to purchase Rivington House due to "a reverter clause that in the event of a default on the property loans on the property, the City of New York would be the receiver of the property."
 Landau claimed that "each of [Allure's] financing sources had denied it loans due to the second restriction, asking that the City "subordinate its interest" in Rivington House in the event of a default.
 City Hall then consulted with the Law Department, who determined that lifting subordination agreement was not necessary, as they believed Landau could secure financing regardless.
 City Hall then began to pressure DCAS to expedite the removal of the lien, saying that it “need[ed] this wrapped up as soon as possible,” while also attempting to facilitate a quick denial of a request for subordination that Landau appears to never even formally requests.

Throughout the fall of 2014 and concurrent with City Hall’s interactions with the agency on the lien and request for subordination, DCAS was moving along in the deed restriction removal process. In September 2014, First Deputy Mayor Shorris’ staff contacts DCAS’ Chief of Staff regarding the steps required to remove the Rivington House deed restrictions, "assuming VillageCare pays the $8 million and change in order to lift the 2 restrictive covenants."
 Commissioner Cumberbatch was notified, with the comment that "it looks like there is movement of the [Rivington House] issue" added.
 After learning of this email, Randal Fong, an Assistant Commissioner at DCAS, directs his staff to begin drafting the Land Use Justification Memorandum (“LUJ”), as City Hall’s inquiry "gave [him] the idea that we should prepare" it.

By January 2015, DCAS had ordered an updated appraisal, and prepared a LUJ for lifting the Rivington deed restrictions, one of the steps required in DCAS’s removal process.
 Using language lifted directly from Capalino’s February 2014 memo to Commissioner Cumberbatch, DCAS explained that the removal of the restrictions was justified by stating in the LUJ that “….the need for the property to continue to be used as a residential health care facility has…since passed….[t]he requirements imposed in the deed are now obsolete.
 The memo concluded that “removing the restrictions would allow the property to be managed by, for-profit and not-for-profit operators and be used by a wider variety of permitted uses.”
 On February 9, 2015, with the restrictions remaining in place, Village Care sold Rivington House to Joel Landau and the Allure Group for $28 million dollars.
      
Removal of deed restrictions
In the spring of 2015, Landau, who initially requested only a partial deed restriction modification that would allow Allure to manage the location as a for-profit health care facility, changed his request to include lifting the restriction in its entirety.
 However, Landau disputed DCAS’s appraisal, which set the fee to remove restrictions at $16.15 million. Landau told staff he "would contact [1199] and reply to them that the City is charging a fee based on market value and they, as developers, could not afford to pay the cost of the restriction removal and retain the property as a nursing home,” and indicated that Allure would consider paying the restriction removal fee and “converting the property into a luxury apartment building."

Finally, on May 1, 2015, Landau accepted DCAS’s appraisal and asked to “proceed with the process to remove the restrictive covenant.”
 DCAS's weekly update to First Deputy Mayor Shorris from May 5, 2015 stated that Landau accepted the $16.15M fee to remove both deed restrictions and he "seeks to remove the restrictions but intends to use the property as a for-profit nursing home, similar to other nursing homes he operates throughout the City."
 In July, another report to First Deputy Mayor Shorris recounts DCAS’ progress on the Rivington House deed restrictions, that "DCAS is proceeding to remove" both the "restriction limit[ing] the use of the property for not-for-profits" and the restricting limiting "use for residential health care facility."
 According to the report, DCAS expected "to have a formalized deed modification approved by [Law] in July."

On November 18, 2015, DCAS and the Law Department completed the removal of the entire restriction, permitting Allure to transfer if they so desired, an unrestricted piece of property.
 DCAS' weekly report to First Deputy Mayor Shorris just a week later stated DCAS and Law completed the deed removal process after "over two years" of work.
 The same information was sent in DCAS's weekly report to IGA and the Mayor's Press Office two days later.

The second sale of Rivington House
Signs of trouble began to emerge as Council Member Margaret Chin as well as community members began contacting City Hall and the City’s Community Affairs Unit (CAU) regarding worries that Rivington House would turn into luxury housing.  CAU subsequently issued several reports beginning December 2, 2015 noting those concerns.
 First Deputy Mayor Shorris’ office appears to have first learned of the deed restrictions through Council Member Margaret Chin’s office, which sent City Hall a copy of the deed showing that both restrictions were removed.
 Despite knowing of community unrest and potential for Rivington House to be appropriated for any use, City Hall’s first substantive conversation with Landau occurs in late February, nearly two weeks after Rivington House was purchased by Slate Property Group for $116 million.
 
Proposed Deed Restriction  Modification Rules


On September 27, 2016, DCAS released proposed rules that would create a formal process for the lifting or modification of deed restrictions by DCAS. The proposed rule seeks to improve community notification of such actions and would require that the Mayor review any such action before it is approved. .

Analysis of Proposed Legislation Int. No. 1182
Subdivision one of the proposed bill would require greater transparency regarding deeds to property of the City that has been sold, exchanged, or otherwise disposed of, that contain deed restrictions imposed by, or on behalf of, the City, and would allow for greater public input and notice to the public before any such deed restrictions are modified in, or removed from, a deed. The proposed bill would require the Mayor, or his or her designee, to maintain on the City’s website a database of all deeds that contain such restrictions. The database would include information including, but not limited to: (1) the location of the property, including the borough, community board district, block and lot number; (2) the name and address of the person or entity to whom the City originally sold, exchanged, or otherwise disposed and the name and address of the current owner of the property; (3) a description of all restrictions in the deed; (4) a summary of the history of the deed restriction, including the date on which it was imposed and whether it was imposed pursuant to the Uniform Land Use Review Procedure (ULURP) or otherwise; (5) a link to relevant documents; and (6) any additional information that the Mayor or designee deems relevant. The proposed bill would require that the database be updated not less often than weekly, be searchable, have the ability to produce reports based on such searches, and be made available on the city’s open data portal. 
Subdivision two of the proposed bill would also require the mayor, or a designee, to provide notice of any proposed removal or modification of any such deed restriction at least 60 days prior to its removal or modification to the: (1) borough president; (2) council member; and (3) community board where the subject real property is located. The notice would need to include the following phrase in large, bold letters: “Notice of Removal or Modification of Deed Restriction on Real Property.” The bill would also require a public hearing at least 20, but not more than 30, days prior to the removal or modification of any such deed restriction. The public hearing would need to be held in the community district in which the relevant real property is located. The notice of such hearing would need to be published in the City Record for at least seven consecutive business days at least 30, and no more than 40, days before such public hearing. Such notice would also be required to be mailed to the: (1) borough president; (2) council member; and (3) community board where the subject real property is located and, no later than 20 days prior to the public hearing, a file containing the deed and other relevant public documents would need to be made available for public review at the office of the relevant community board. Subdivision two would not apply to any removal or modification of a deed restriction that occurs pursuant to ULURP.
Section one of this bill, which would require the database, would take effect 120 days after it becomes law; provided, however, that the mayor, or his or her designee, would be permitted to take all actions necessary for the implementation of section one, including the promulgation of rules, prior to such effective date. Section two of this local law, which would set the notice requirements, would take effect immediately.
	Int. No. 1182 
 
By Council Members Chin, Mendez, Levine, Lander, Kallos, Gentile, Rosenthal and Borelli (by request of the Manhattan Borough President)
 
A Local Law to amend the New York city charter, in relation to tracking and removing deed restrictions placed on city properties when they are sold or otherwise disposed of.
 
Be it enacted by the Council as follows:
Section 1. Section 384 of the New York City Charter is amended by adding a new subdivision c to read as follows:
c. The mayor, or his or her designee, shall maintain and update with any applicable changes not less than weekly a searchable electronic database of all real property of the city sold, exchanged or otherwise disposed of, the deed to which contains a deed restriction that is imposed by or on behalf of the city. Such database shall be posted on the city’s website, shall have the ability to produce reports by query and shall be published to the city’s open data portal in a non-proprietary format that permits automated processing and shall include, but not be limited to, the following information:
1.                     The location of the property including the borough, community board district, block and lot number;
2.                     The name and address of the person or entity to whom the property was disposed and the name and address of the current holder of the property interest if different;
3.                     A description of all restrictions contained in the deed to the property;
4.                     A summary of the history of the restriction process including the date on which the restriction was imposed, and if the restriction was imposed as part of an application pursuant to section 197-c of this charter or pursuant to another provision of law or administrative process;
5.                     A copy of or electronic link to the relevant documents such as the deed conveyance;
6.                     Any other information that the mayor, or his or her designee, deems relevant.
§ 2. Section 384 of the New York city charter is amended by adding a new subdivision d to read as follows:
d. 1. The mayor, or his or her designee, shall provide notice of the proposed removal or modification of any deed restriction on real property of the city sold, exchanged or otherwise disposed of at least 60 days prior to its removal or modification to: (a) the borough president within whose borough the real property is located, (b) the council member within whose council district the real property is located and (c) the community board within whose community district the real property is located. Such notice shall be titled in large bold letters “Notice of Removal or Modification of Deed Restriction on Real Property.”
2. At least 20 but not more than 30 days prior to the removal or modification of any such deed restriction the mayor, or his or her designee, shall hold a public hearing on the removal or modification of any such deed restriction. Such public hearing shall be held within the community district in which the subject real property is located. Notice of such public hearing shall be published in the city record for at least seven consecutive business days commencing at least 30 days and no more than 40 days prior to such public hearing, and such notice shall be mailed to (a) the borough president within whose borough the real property is located, (b) the council member within whose council district the real property is located and (c) the community board within whose community district the real property is located. No later than 20 days prior to the public hearing, a public file containing copies of the relevant deed and related public documents shall be made available for public review at the office of the community board in which the real property is located. This subdivision shall not apply to any removal or modification of a deed restriction that occurs pursuant to section 197-c of this charter.
§ 3. Section one of this local law takes effect 120 days after it becomes law; provided, however, that the mayor, or his or her designee, may take all actions necessary for the implementation of section one, including the promulgation of rules, prior to such effective date. Section two of this local law takes effect immediately.
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