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I. INTRODUCTION 

On September 23, 2016 the Committee on Courts & Legal Services, chaired by Councilmember Rory Lancman, and the Committee on Public Safety, chaired by Councilmember Vanessa Gibson, will hold a hearing in which the Committees will examine factors that contribute to wrongful convictions in New York’s criminal justice system. Those expected to testify include representatives of the New York City Police Department, District Attorneys, advocates, stakeholders, and members of the public.

II. BACKGROUND  
No one should ever have to spend time in prison for a crime they did not commit. Sending a person to prison for a crime they did not commit represents the ultimate miscarriage of justice. Not only does it take an innocent person’s freedom, it allows the person who actually committed the offense to evade justice and potentially harm others. The number of people wrongfully convicted of a crime and later exonerated has risen exponentially in recent years. According to the National Registry of Exonerations (NRE), 2015 was a record-breaking year, as 149 people were exonerated in the United States -- an increase from 139 in 2014.
 Of the exonerations that occurred in 2015, 18% involved a false confession, 44% involved misconduct committed by government officials, 44% involved defendants who pled guilty, and 50% of the cases are categorized as “no-crime” cases.
 New York identified 17 wrongful convictions in 2015, the second-highest number of wrongful convictions identified by a state that year. Eight of these wrongful convictions were uncovered by the Conviction Review Unit in Brooklyn.
 On average, those who were exonerated in 2015 served more than 14.5 years in prison.
 
Nonviolent crimes accounted for one-third of exonerations in 2015.
 The majority of those non-violent crimes were cases that involved drug possession and distribution.
 Approximately 47 of the exonerations in 2015 involved drug possession, for which defendants received sentences ranging from community service to two years of prison. While 44% of all exonerations involved defendants who plead guilty, defendants in drug-related cases were more likely to plead guilty even though they were innocent.
 Additionally, 45 of the 75 exonerations that were identified as “no-crime” cases were drug-related cases.

Most exonerations in 2015 concerned cases that involved violent crimes. 39% of the cases were homicides and 10% of the cases involved adult and child sexual assault .
 In 2015, 50% of those exonerated for homicide were African American, 31% were Caucasian, 10% Hispanic, and 9% Native American or Asian.
 At the time of conviction, 8 were under the age of 18, and 23 were under 20 years old.
 On average, people exonerated who were convicted of homicide spent nearly 18 years in prison before being released.
 According to the NRE, the nature of the underlying convictions is most striking for those exonerated who had been convicted of homicides.
 Homicide exonerations in 2015 involved record numbers of convictions obtained through false confessions and official misconduct.
 According to the NRE, approximately 80% of the wrongful convictions for homicides were based on false confessions, and 75% of wrongful convictions for homicides involved official misconduct.
  In homicide exonerations that involved a false confession, 82% also involved misconduct by government officials.
 Overwhelmingly, homicide convictions based on a false confession involved defendants who were under 18 years of age, intellectually disabled, or both.
 Additionally, 6 people convicted of homicide were exonerated after it was concluded that no crime had occurred
 –  3 of these cases were processed by the Conviction Integrity Unit in Brooklyn.
 5 of these cases were for arson-murder, in which advances in science demonstrated that the original evidence was not scientifically supported.
 
While these statistics are alarming, they do not give a clear picture of the frequency with which wrongful convictions occur. Theyonly identify those cases that have been discovered. A report published in 2014 estimated that nearly 1 in 25 (or 4.1%) of defendants that are sentenced to death in the United States are later determined to be innocent.
 In contrast to capital cases, it is more challenging to estimate the proportion of wrongful convictions in lower level criminal cases, because they often are not the subject of post-conviction litigation.
 
In New York, many low level misdemeanors are resolved through guilty pleas.  According to the Criminal Court of the City of New York’s 2015 Annual report, 46% of all cases disposed of were by the means of a guilty plea.
 While under New York State law a defendant has the right to appeal his or her conviction,
 in practice, a guilty plea in New York is routinely accompanied by a Waiver of Appeal,
 in which a defendant waives his or her right to appeal as a condition of the plea bargain.  These waivers can create a procedural hurdle that would prevent a higher court from examining any possible deficiencies in the conviction.    
III. CAUSES OF WRONGFUL CONVICTIONS  
Although wrongful convictions cannot be attributed to a single factor, the causes or potential causes can be distilled to a few problematic areas. The concerns most often isolated and discussed include false confessions, eyewitness misidentification, and non-validated or improper forensic science.
  Even individuals with the best intentions may inadvertently create a situation that causes the wrong person to become a suspect.  For example, an administrator of the lineup may unknowingly inject verbal or nonverbal cues to influence the eyewitness to pick a particular participant of a lineup. Prosecutorial misconduct may also contribute or lead to inaccurate conclusions and wrongful convictions.
 While each area standing alone may potentially lead to a wrongful conviction, this risk is compounded when these factors occur in conjunction with one another in a particular case. A study by American University’s School of Public Affairs examining the causes of wrongful conviction concluded that many of the problems are a result of a confluence of circumstances – “and the ultimate failure of prosecutors and/or defense attorneys to mitigate those circumstances that makes the difference between a ‘near-miss’… and wrongful conviction.”
   

IV. PROPOSED REFORMS TO REDUCE THE NUMBER OF WRONGFUL CONVICTIONS 
Many studies conducted in recent years have suggested alternatives to mitigate the possibility of arresting and prosecuting the wrong person, and help make better use of the criminal justice tools currently available to ensure a proper prosecution. The following proposals are examples of practices that can help ensure the accuracy and reliability of evidence presented in a criminal trial. 
A. Recorded Interrogations
Until recently, the recording of a police interrogation was largely resisted by law enforcement, but as the practice has proven to be beneficial, more jurisdictions are implementing this procedure in the hope of avoiding wrongful convictions.
 In addition to assisting each party during a trial by memorializing a prior statement made by the accused, recording of a defendant’s recitation of what occurred enhances public confidence by increasing transparency and providing a record of what took place during the interview.
 In recent years, the number of states that require interrogations to be recorded has dramatically increased. However, in New York State, recorded interrogations of suspects are not mandated, but are conducted on a voluntary basis.
 In 2012, former New York City Police Commissioner Raymond Kelly announced that the City would begin video recording criminal interrogations as recommended by the New York State Justice Task Force.
 The announcement was an expansion of the New York Police Department’s (NYPD) 2010 pilot program,
 which initially only included two precincts.
 The NYPD joined over 800 other jurisdictions around the nation that voluntarily adopted the policy to record the full duration of interrogations in murder, assault, and sexual assault cases.

In 2013, the New York Times reported that despite former Commissioner Kelly’s pledge, two-thirds of detective squads in the City had not begun recording interrogations of any kind.
 According to the Police Department’s Chief Spokesman John J. McCarthy, as of October 2013, 28 of the 76 detective squads had an interview room set up with recording equipment, and only one detective squad in Brooklyn and in the Bronx were recording homicide interrogations.
 Chief Spokesman McCarthy also explained that in other precincts with video equipment, detectives were taping interrogations for only felony assaults and sex crimes, but the police department was putting the “new policy into effect as fast as it could.”
 The Committees have requested updated data from NYPD and are awaiting a response.
B. Reforms of Lineup Procedures 
Eyewitness misidentification is another factor that often contributes to wrongful convictions. According to The Justice Project’s report, “eyewitness misidentification is widely recognized as the leading cause of wrongful convictions in the U.S, accounting for more wrongful convictions than all other causes combined.”
 According to the Innocence Project, mistaken eyewitness identification accounted for more than 70% of the 344 wrongful convictions in the United States that were overturned by post-conviction DNA evidence.
 There exists an urgent need to reform the eyewitness identification procedures currently utilized in criminal investigations and cases.
In 2009, former Chief Judge Lippman created the New York State Justice Task Force (Task Force) with a mission to eradicate the systemic and individual harms caused by wrongful convictions.
 The Task Force members were comprised of prosecutors, defense attorneys, judges, police chiefs, legal scholars, legislative representatives, administration, forensic experts and victims’ advocates.
  Recognizing that eyewitness identifications are the leading contributor to wrongful convictions, the Task Force drafted a series of recommendations for eyewitness identification practices.  

There are two primary forms of police arranged identification procedures that are used by the NYPD: line ups and photo array.
 A line up involves placing a criminal suspect in a line with at least five other persons for the purpose of identification by a witness.
  This procedure is conducted in the precinct. While the witness can see the lineup, the lineup members cannot see the witness. A photo array is a group of photos, usually six, that is used generally when the suspect is not in custody, and either the victim or a witness is able to describe the suspect, or the investigator has a suspect in mind.
 While there are other forms of identification procedures, such as a show-up
 or a mug-shot viewing, the Task Force focused their recommendations on lineups and photo arrays.  
The suggested recommendations focused on methods to increase the accuracy and reliability of witness identifications. They outlined procedures that law enforcement should use in all identification procedures. These include: (i) specific instructions to the witness; (ii) eliciting a statement on how confident the witness is of his/her identification; and (iii) documentation of identification procedures.

Specifically for line ups and photo arrays, the Task Force recommended that they be conducted “double-blind.”
 In double- blind procedures, neither the administrator nor the eyewitness knows who the suspect is.
 This prevents the administrator of the line up from providing inadvertent or intentional verbal or nonverbal cues to influence the eyewitness to identify a suspect. Currently, the NYPD is not mandated to use double-blind identification procedures.  The patrol guide does instruct officers on how to conduct a line up, but does not mandate that it be double blind.
 If a defense attorney is present during the lineup and requests for the procedure to be double blind, the officer “may consider suggestions of the attorney to improve the fairness of the lineup if suggestions are reasonable and practical.
” 

C. Ensuring Access to Post Conviction DNA Testing and Establishing Federal Standards for the Forensic Sciences 
Pioneered by The Innocence Project,
 post-conviction DNA testing has helped shed a light on the sheer number of potentially wrongfully convicted individuals, and on the fallibility of many of the previously unquestioned procedures and forensic methods used to obtain convictions. To date, 344 people in the U.S. have been exonerated by DNA testing, including 20 who served time on death row.
 
These exonerations demonstrate how crucial it is to ensure that wrongfully convicted persons have the opportunity to prove their innocence. To that end, laws that guarantee everyone meaningful access to post conviction DNA testing, and that ensure evidence is preserved for testing after convictions are obtained, are indispensable. 
In addition to ensuring access to post-conviction DNA testing to secure the release of wrongfully imprisoned individuals, meaningful reforms can help prevent wrongful convictions in the first place. Many organizations, including the Innocence Project, support reforms that address not only eyewitness identification as discussed above, but each of the contributors to wrongful convictions, including non-validated and improper forensic science, the use of which was involved in about half of DNA exonerations. Many forensic techniques, such as hair microscopy, bite mark comparisons, firearm tool mark analysis, and shoe print comparisons, have not undergone sufficient scientific evaluation and have resulted in erroneous conclusions, some of which were later overturned by DNA evidence.
 Unlike DNA testing, many forensic disciplines were developed primarily through their use in individual cases, without benefitting from adequate foundational or applied research, and many of these disciplines have been applied with little or no scientific validation as to their reliability.
 Current federal forensic science initiatives to validate and set standards for each of the forensic disciplines are an important part of solving this issue,
 as are efforts at the local and state levels to ensure the quality of forensic science services.  
D. Early-Open Pretrial Discovery  
The central premise of open-file discovery is that all the information in the possession of the prosecution should be made available to the defendant. In a report issued by the New York State Bar Association (“NYSBA”), a task force stated that Open File Discovery, “would permit adequate case investigations….and minimize the risk of wrongful convictions.”
 Currently, most jurisdictions do not operate under this premise. In New York, the prosecution discloses information to the defense once a prosecutor is prepared for trial, before proceeding to trial.
 This phase is typically referred to as the discovery phase.
 CPL 240.20 is the statute controlling discovery in New York. It enumerates which items must be disclosed to the defendant and in what time frame.
 This discovery period is excluded from the calculation of time for the purposes of complying with the right to a speedy trial,
 and affords a prosecutor a significant amount of “extra” time. It has been alleged that during this stage, a typical prosecutor can take months gathering documents, while the defendant’s right to a speedy trial all but disappears.
  Furthermore, several defender organizations have argued that the restrictive nature of the New York discovery rules also slows down the disposition of criminal cases, especially with regards to plea bargaining.
 These organizations and the NYSBA allege that the more the parties know about their case, the faster an accused and their counsel can make an informed decision of how best to proceed, based on the evidence the government has obtained.
 
In their report on discovery reform, NYSBA found that “open discovery helps innocent or over-charged defendants fairly prepare for trial,” and encourages guilty people to plead guilty earlier in the proceeding.
 Over the past several years a number of New York District Attorney Offices have implemented a system that attempts to shorten the discovery phase. The rationale behind Open File Discovery (“OFD”) is that by providing items to the defendant earlier in the proceeding, dispositions or dismissals will occur sooner.
 The results have not consistently shown this to be the case.  
E. Effects of Official Misconduct

While most prosecutors and police operate as honest public officials, that is not always the case. The findings of a study conducted by the Center for the Public Integrity
 highlighted areas of misconduct that prosecutors cited for misconduct seem to engage in most often. These included: discovery violations; improper contact with witnesses, defendants, judges or jurors; improper behavior during hearings or trials; prosecuting cases not supported by probable cause; harassing or threatening defendants, defendants’ lawyers or witnesses; using improper, false or misleading evidence; displaying a lack of diligence or thoroughness in prosecution; and making improper public statements about a pending criminal matter.
  

In New York, the sharing of exculpatory evidence and evidence favorable to the defense is mandatory.
 Official misconduct often consists of what is known as “Brady violations.” In 1963, the United States Supreme Court ruled that persons being tried on criminal charges have a right to receive evidence that may be favorable to them. The Court in Brady v. Maryland found that suppression of “material” evidence favorable to an accused who has requested it by the prosecution is a violation of due process, whether or not the decision was made in good or bad faith. Prosecutors are individually expected to conduct a “Brady test,” or examine the evidence they possess to determine whether a piece of information is “material” to the trial. According to James B. Doyle, a lawyer who has written extensively about miscarriages of justice, this examination in and of itself can be challenging as “prosecutors may have honorable intentions that are eroded by subtle pressures to win trials, excessive fear of losing them or zeal to cinch cases against defendants they are convinced are bad.”
 

The case involving Wayne Martin, who served 6 years of his life sentence in prison after being wrongfully convicted of a double homicide in 2010, is an example of the potentially devastating outcomes of Brady violations. According to the New York Times, the investigation into Mr. Martin’s case began this year when appellate lawyers in the district attorney’s office reviewed his case file while preparing a response to Mr. Martin’s motion to vacate his conviction. The appellate lawyers found two different copies of the prosecution’s summary of the case, where one omitted potentially exculpatory evidence. The prosecution summary omitted a paragraph where a witness identified someone other than Mr. Martin as the gunman, and another report where an additional witness also told detectives that it was not Mr. Martin who had done the shooting. These two reports were never given to Mr. Martin or his defense attorney before he was tried, which could have helped his case. On Wednesday, September 7, 2016, following the Brooklyn Conviction Review Unit’s investigation, Brooklyn District Attorney Ken Thompson moved to dismiss all charges against Mr. Martin.
V. CONVICTION INTEGRITY UNITS

Conviction Integrity Units (CIU) are being established in a growing number of jurisdictions around the country. These units are established in a prosecutorial office and work to identify and correct false convictions.
 These false convictions occur for a number of reasons, including flaws that occurred during the investigation of a case, the use of an invalidated forensic technique, malfeasance on the part of the police or prosecutor who managed the case, or sometimes by accident or oversight.
 The first CIU to be established was in Santa Clara County, California in 2002, and in a little over 10 years that number has grown to 24 units throughout the country.
 Manhattan formed a CIU in 2010, Brooklyn in 2011 and the Bronx recently formed a unit. District Attorney Ken Thompson, the Brooklyn District Attorney, created the Conviction Review Unit (CRU) which is tasked with looking into old, questionable convictions. From its review of wrongful convictions, the CRU trains its prosecutors on methods to minimize erroneous convictions.
 The CRU has served as a model to other offices around the country. 
 In 2015 Brooklyn’s CRU exonerated 17 defendants, the second highest number of exonerations in the country. 

The units do not go without their detractors. Critics of these units say that there is an inherent conflict of interest at play, as units are established within prosecutors’ offices to critically reassess possible misconduct by prosecutors in the very same office.
 Some have said that system relying on prosecutors reviewing other prosecutors’ work lacks the proper checks and balance necessary to fairly evaluate prior convictions.    
VI. ISSUES AND CONCERNS
At today’s hearing, the Committees hopes to obtain further information regarding the reasons for wrongful convictions and examine to what extent evidence-based procedures and technology are being used to keep innocent people out of jail.  Specifically, the Committees would like to look at how current procedures such as video-taped interrogations, double blind lineups and DNA are being utilized to ensure the reliability of a just prosecution. The Committees would also like to learn how Conviction Integrity Units are developing and using their resources to examine past convictions and understanding what areas are still susceptible to causing wrongful convictions.  
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