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I. INTRODUCTION

On Wednesday, June 29, 2016, the Committee on Land Use, chaired by Council Member David Greenfield will hold a hearing concerning oversight over the City’s “Privately Owned Public Spaces” abbreviated as “POPS”.   At the same time, a hearing will be held on Int. No. 1219-2016, a bill which would require the New York City Department of City Planning (“DCP”) and the New York City Department of Buildings (“DOB”) to provide reports to the City Council about every POPS built pursuant to the City’s Zoning Resolution (“ZR”).  Representatives from DCP and DOB have been invited to testify.    
II. BACKGROUND 
Privately owned public spaces are provided and maintained by a private owner for public use, pursuant to provisions of the ZR, in exchange for additional floor area (“incentive zoning”).  POPS typically contain functional and visual amenities such as tables, chairs and planting for the purpose of public use and enjoyment.   POPS are permitted in the City’s high-density commercial and residential districts and are intended to provide light, air, breathing room and green space to ease the predominately hard-scaped character of the City’s densest areas.  
Since 1961, the Zoning Resolution has allowed for different types of privately owned public space, including plazas, arcades, urban plazas, residential plazas, sidewalk widenings, open air concourses, covered pedestrian spaces, through block arcades and sunken plazas.
  POPS are primarily procured through incentive zoning, however some POPS were required as part of a variance or special permit granted by the City Planning Commission or Board of Standards and Appeals.  The first zoning regulations permitting floor area bonuses in exchange for the construction of privately owned public plazas were adopted in 1961
 and, since that time, over 250
 such spaces have been created in Manhattan, Brooklyn, and Queens. 
The subject of whether POPS are a fair proposition for the public has been in the media over the decades.  In March of 1977, the following opinion appeared on the New York Times editorial page: 
“Unfortunately, what the City has often received in the guise of a plaza in residential construction is a decorated driveway or a bleak northern corner in permanent shadow.  The “public” space has been closed off by walls, planted with token trees that promptly die, or left as ugly cement strips.”
  
In 1987, the New York Times reported on incentive zoning, of which the POPS program is an example: 
“…bad examples abound.  Among the worst they say are outdoor plazas and enclosed pedestrian areas that were approved as public spaces, but that are dark, discouraging and little used.  One of the most dismal of those spaces prompted a legal battle…. which lasted more than a decade.  The space, a gloomy lifeless mall across from Lincoln Center, sat nearly vacant for years, lacking the landscaping and benches that city officials had demanded.  It had been used in part as a place for garbage bins.”
  
In 1998, the New York Times reported that “[a] ….building … was undergoing a renovation, in part addressing the fact that “the main public plaza is dark and practically invisible -- in esthetic terms inaccessible and uninviting.”
    

In 2000, Jerold S. Kayden, DCP and the Municipal Arts Society of New York, the authors of Privately Owned Public Space: The New York City Experience (New York: John Wiley & Sons, 2000) posed the question “What new responsibilities…[are placed] on the shoulders of government and watchdog public-interest organizations when the private sector is given a front-line role in constructing and operating a public benefit?”
 The authors then noted that the Department of Buildings “does not conduct systematic, periodic monitoring and inspection and instead acts in response to complaints alleging violations within specific spaces…”
 and that “accessible, transparent, up-to-date, accurate data describing the legal obligations for each privately owned public space are an essential component of public space enforcement efforts.”
   
Sixteen years later, it is apparent that significant responsibility has been informally outsourced to watchdog public interest organizations, and that the problems of complaint-driven enforcement persist.  Even in the matter of constructing an inventory it has been left to APOPS|MAS, a collaboration between Harvard Professor Jerold S. Kayden, his organization Advocates for Privately Owned Public Space, and the Municipal Art Society of New York, an advocacy group which monitors POPS,
 to do so.  
Given this history, this report explores the following questions: How can we ensure that the promises which have been made to the public with respect to these spaces are kept?  How can we ensure that enforcement of the rules regarding POPS takes place promptly and is effective?  Given the many documented challenges, what is a constructive direction forward?     
III. ANALYSIS
Under the New York City Charter, the City Council is responsible for acting upon zoning text changes after they are approved by the City Planning Commission.   The zoning texts for POPS are typically initiated by DCP, and if approved, are enforced by DOB.

The most recent zoning text amendment regarding POPS was the Water Street Upgrades Text Amendment
, approved with modifications by this Council this month.  This text amendment changed the rules only with respect to existing POPS within the Water Street Subdistrict of the Special Lower Manhattan District, a special zoning district.   This change allowed the infill of a type of POPS called an “arcade” with retail, to allow events and other programming in plazas, and to modify the underlying rules regarding POPS design changes to accommodate the features of existing plazas within this special district.    The Water Street Upgrades Text Amendment brought to the forefront of the public discourse about the future of these spaces and what strategies are needed to improve them.  

Prior to the Water Street Upgrades Text Amendment, in 2007, a broader zoning text amendment was adopted, affecting existing and future POPS in all locations where they are permitted.   The impetus behind the 2007 zoning text amendment was to acknowledge that while each of the more than 250 POPS developed since 1961 provided much needed public open space in the dense commercial and residential districts of New York City, many of these plazas were deficient in their configuration, elevation, amenities,
 or other design features. These deficiencies were deemed at least partially attributable to the lack of specific design guidelines or outdated criteria regarding the design of successful public spaces.
    Between 1961 and 2009
 the regulatory framework governing POPS was adjusted several times to reflect a greater understanding of how these public spaces should be designed and used.   The series of zoning texts through which these changes were effectuated established different requirements for different types of POPS.  For example, the POPS type colloquially called a “plaza” includes 4 sub-types, consisting of a “1961 plaza”, a “residential plaza”, an “urban plaza” and a “public plaza”.  Each type of plaza is governed by a different set zoning rules, making compliance determinations research-intensive.   
The various zoning text amendments also attempted to ensure better compliance.  At one time, the text required developers to post performance bonds that the City could draw down upon in order to perform specified work on a POPS, such as replacement of trees and seating, should the developer fail to do the necessary work.
    This bonding strategy was deemed neither workable nor effective, and the bonding program was abandoned in favor of a self-certification program applicable to newly developed “public plazas” and previously developed POPS seeking subsequent design change certifications under the more recent “public plaza” standards.  Under this program, POPS developers are required to retain a qualified professional to inspect and report to DCP on the compliance status of its POPS every three years. Failure to submit a required report, as determined by DOB upon information from DCP, would constitute a violation of the Zoning Resolution.
  There is no publicly available information on how many POPS are required to file compliance reports with DCP, nor how many POPS have actually filed them.   It is also not easily discernable from any government agency’s website or tracking system, if discernable at all, whether any such reports have ever been audited and whether any zoning violation for failure to file a compliance report has ever been issued or adjudicated.  
In order to address the fact that the public does not have an easily accessible government source of up-to-date information about the locations of POPS and their legal requirements,  Intro. 1219 has been drafted and is being heard today.   

IV. INT. NO. 1219

Intro. No. 1219 would require DCP to provide the location of each POPS, whether it is required by law to file a compliance report in accordance with the ZR, whether the report was filed, and whether the filing indicated that the POPS was in compliance.  DCP would also be required to create an online map displaying the location of every POPS and would also be required to create an online map displaying the location of every privately owned public space and whether it is required to file periodic compliance reports. The map would be updated at least twice per year.   DOB would be required to provide an annual report to the City Council about the compliance status of every privately owned public space. The report would include the number of complaints filed about each space, whether any enforcement action was taken by DOB for a violation of the City’s Zoning Resolution for each space, and whether DOB authorized any closure due to an unsafe condition or construction.  
V. ISSUES AND CONCERNS
Challenge #1: Privatization, Denial of Access, & Failure to Maintain
A chronic problem plaguing POPS has been their privatization.  Privatization can occur when a building owner causes or permits a POPS to be utilized by building occupants such as tenants or retail enterprises onsite.  According to the New York Times, at Trump Tower in Manhattan, where roughly 20 extra floors were permitted to be added in exchange for a public atrium, a pair of kiosks was installed for the sale of Trump merchandise in place of required public seating.
   More recently, Crain’s reported on June 19, 2016 that one of its reporters was denied access to the public garden in the same building on four different occasions by a building employee.
  
Physical denial of access is another form of privatization, which occurs when building owners install gates, bars, barriers, or seating deterrents.  These physical obstacles either preclude use by the public completely, or shorten the amount of time during which the public can gain access.
     Another way in which POPS are privatized are by owners’ removal of required amenities such as seating, or the failure by the owner to maintain the required amenities, allowing them to fall into disrepair.   The POPS are left in such an unappealing or dangerous condition that the public is effectively excluded from the space.  
Another way the public can be wrongfully excluded from POPS is through the closure of plazas for extended periods of time for construction on the adjacent building.  For example, according to DOB’s BIS system, 325 Fifth Avenue in Manhattan has been the subject many complaints over many years alleging denial of public access to the plaza.  One complaint alleges that the plaza has been closed for five years. Complaints about lack of access to this plaza go back to at least 2010.
  The DOB response to the complaint about the five-year plaza closure provides: “structural repairs above plaza precludes its use, will take approximately 3 years to complete.”
  This response is dated December 2015, thus the public is expected to refrain from use of this space until December 2018.  While safety is of the utmost concern, the problem remains that the public has been and will be deprived of its rightful use of the plaza for an unacceptable period of time.  
Challenge #2: Access to Information 

The Council wishes to acknowledge the efforts of APOPS|MAS, and recognizes the excellence of its website which permits the user to see the location of and information about every existing POPS, among the other features offered on the site.  As noted previously, at the time of the drafting of this document, neither DCP’s website nor DOB’s “BIS” system accurately showed the statuses of all existing POPS nor provide the requisite information necessary to understand the applicable rules, or even whether the building’s owner believes the POPS is complying.  
Challenge #3:  Underperforming POPS
Some POPS, due to the minimal design requirements in effect at the time of construction, do not serve a useful open space function.  The 1961 Zoning Resolution’s introduction of the plaza bonus program was premised upon the purpose of a plaza being simply the provision of light and air.
  That is a distinct contrast with the current “public plaza” zoning text’s expectation that they be used for the social interaction of small groups
, and expressed, for example, in the detailed design requirements, seating requirements and allowances for cafes and kiosks.   The POPS built pursuant to the original incentive zoning provisions of the ZR often do not yield the same value to the public as spaces developed under current regulations.   For example, at 950 Third Avenue, a strip of plaza lines the building along the south side of east 57th Street and the west side of Third Avenue.  The space has no required amenities
 and serves no measurable public use in the way that a plaza would be expected to today.   Similarly, the Water Street arcades, developed between 1965 and 1987, were intended to provide a continuous covered pathway along the street.  However, to many they are seen as unattractive for pedestrian use in this way, and viewed as not contributing to improving pedestrian circulation.
   The Water Street Upgrades Text Amendment was modified by the Council to require community involvement and Council oversight of the removal of some arcades.   This reflects an awareness that there may be disagreement about whether even a marginal POPS continues to serve a legitimate public purpose, and about what level of compensating amenity should be required to be provided when one is removed, and that these questions require careful consideration.   Given the number of POPS in the City that were built under minimal design standards, the questions of how much public process with what level of public participation, and what compensating amenity is appropriate for the elimination of a POPS, are likely to recur in years to come.  

Challenge #4:  Enforcement

As noted above, the enforcement of zoning violations by DOB is “complaint driven”, and the agency must handle competing building code complaints that raise safety concerns which are higher priority.  Given the complexity of some of the zoning rules it is often a challenge to accurately draft a Notice of Violation.  Historically, complaints for POPS violations are not inspected immediately or frequently unless there is a special attempt to prioritize them, as there was in connection with the 2000 book release for Privately Owned Public Space: The New York City Experience.
   The administrative penalties have historically been too low, the process too long, and the penalty collection rate too speculative to hasten compliance.  To address these trends, the proposed legislation would require DCP and DOB to submit semi-annual reports to the Council on the status of each POPS.  Specifically, the bill would require DCP to provide a report to the City Council twice per year about every POPS.  The report would provide the location of each POPS, whether it is required by law to file a periodic compliance report, whether the report was filed, and whether the filing indicated that the location was in compliance.  DOB would be required to provide an annual report to the Council about the compliance status of every POPS.  The report would include the number of complaints filed about each POPS, whether any enforcement action was taken by DOB for a violation of the Zoning Resolution for each POPS, and whether DOB authorized any closure due to an unsafe condition or due to permitted construction.   The Council acknowledges that these reporting bills will not in and of themselves ensure compliance.  It is the Council’s expectation that these reporting requirements will encourage a more proactive enforcement stance towards ensuring compliance of the public’s open spaces. 
V. CONCLUSION
At this hearing, the committee looks forward to hearing testimony from the administration as well as other advocates and members of the public on the issues surrounding privately owned public spaces and the proposed legislation.  The hearing is an opportunity to think about creative solutions for protecting public spaces which are serving a vital public purpose, and to consider how best to address less thriving public spaces, while maintaining the appropriate level of public input.
Int. No. 1219
By Council Members Greenfield and Kallos
A LOCAL LAW

To amend the charter and the administrative code of the city of New York, in relation to reporting on the compliance statuses of privately owned public spaces by the Department of City Planning and the Department of Buildings    

Be it enacted by the Council as follows:
Section 1. Chapter 1 of title 25 of the administrative code of the city of New York is

amended by adding a new section 114 to read as follows:


§ 25-114 Department of city planning semiannual report to council on privately owned public spaces.  a. The department of city planning shall provide to the council, on January 15 and June 15 of each year, a report which shall, at minimum contain the following information:

1. The  location of each privately owned public space in existence on the date of such report;

2. Whether such privately owned public space is required by applicable law to file a periodic compliance report;

3. Whether such report was filed as required; and 

4. The compliance status indicated by such report.  


b. For purposes of this section, the term  “privately owned public space” shall mean a publicly accessible open area or an arcade as such terms are defined in article 1 chapter 2 of the zoning resolution in effect on the effective date of the local law that added this section and all other indoor and outdoor privately owned public spaces developed pursuant to the provisions of the zoning resolution now or heretofore in effect, except those provided pursuant to article 6 chapter 2 of the zoning resolution.

§ 2.
Chapter 1 of title 25 of the administrative code of the city of New York is amended by adding a new section 115 to read as follows: 

§ 25-115 Department of city planning interactive map of privately owned public spaces.  The department of city planning shall provide to the public at no charge on the city’s website an interactive map displaying the location of each existing privately owned public space, as such term is defined in section 25-114.  Such interactive map shall indicate whether such privately owned public space is required by applicable law to file periodic compliance reports and shall be updated as often as practicable and necessary, but not less than semiannually, on the dates set forth for the report required in such section.

§ 3.  Section 645 of the New York city charter is amended by adding a new subdivision (e) to read as follows: 

(e) The commissioner shall provide to the council an annual report regarding the compliance status of each privately owned public space, as such term is defined in section 25-114 of the administrative code.  Such report shall include but need not be limited to the number of complaints filed regarding any privately owned public space, whether any enforcement action has been taken by the department to address a violation of the zoning resolution within the privately owned public space, and whether any closure of the privately owned public space has been authorized by the department due to an unsafe condition or due to permitted construction.  


§ 4.  This local law takes effect immediately.
JL
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� New York City Department of City Planning, � HYPERLINK "http://www1.nyc.gov/site/planning/plans/pops/pops.page" �http://www1.nyc.gov/site/planning/plans/pops/pops.page�





�New York City Department of City Planning, � HYPERLINK "http://www1.nyc.gov/site/planning/plans/pops/pops.page" �http://www1.nyc.gov/site/planning/plans/pops/pops.page�





� The number 250 is cited by DCP on its website.  See footnote 1. Some sources cite a larger number of POPS.  In the book Privately Owned Public Space: The New York City Experience by Jerold Kayden, New York City Department of City Planning and The Municipal Art Society of New York (New York: John Wiley & Sons, 2000)  over 500 such spaces are cited, and the book counts the number of buildings that such spaces were associated with at 320.  See page 43.  A non-profit organization called APOPS puts the number at 525.  See Privately Owned Public Space in New York City, � HYPERLINK "http://apops.mas.org/about/history/" �http://apops.mas.org/about/history/�.  This numerical discrepancy may be due to some sources counting as a separate POPS each of the several public spaces associated with a single building.  They may also count as a POPS certain non-mandated (could be removed as-of-right) public spaces which have been provided by charitable persons or entities.  This report focuses on legally mandated public spaces.





� Editorial, A Little Zoning is a Good Thing, N.Y. Times, March 2, 1977 at � HYPERLINK "http://query.nytimes.com/mem/archive-free/pdf?res=9804E0D9143DE034BC4A53DFB566838C669EDE" �http://query.nytimes.com/mem/archive-free/pdf?res=9804E0D9143DE034BC4A53DFB566838C669EDE�





� Thomas J. Lueck, The Bulk For Benefits Deal in Zoning, N.Y. Times, July 23, 1989 at � HYPERLINK "http://www.nytimes.com/1989/07/23/realestate/the-bulk-for-benefits-deal-in-zoning.html?pagewanted=3&pagewanted=print" �http://www.nytimes.com/1989/07/23/realestate/the-bulk-for-benefits-deal-in-zoning.html?pagewanted=3&pagewanted=print�





� Mervyn Rothstein, Commercial Real Estate: Sprucing Up a Shadowy Office Tower, N.Y. Times, November 4, 1998 at  � HYPERLINK "http://www.nytimes.com/1998/11/04/nyregion/commercial-real-estate-sprucing-up-a-shadowy-office-tower.html?pagewanted=print" �http://www.nytimes.com/1998/11/04/nyregion/commercial-real-estate-sprucing-up-a-shadowy-office-tower.html?pagewanted=print�


� Jerold S. Kayden et al., Privately Owned Public Space: The New York City Experience (New York: John Wiley & Sons, 2000) [hereinafter Privately Owned Public Space] at vii.





� Privately Owned Public Space at 40.





� Privately Owned Public Space at 41.





� The following is the APOPS|MAS mission statement, excerpted from its website. 


“Imagine you were given “responsibility” for stewarding more than 80 acres of prime New York City private real estate that, by law, had to be open to the public.  Imagining that role helps define the mission of  APOPS|MAS, a collaboration between Harvard Professor Jerold S. Kayden, his organization Advocates for Privately Owned Public Space, and the Municipal Art Society of New York.  We have joined forces to promote creative stewardship of the city’s 525 or so privately owned public spaces (POPS), those zoning-created plazas, arcades, and other outdoor and indoor spaces located principally at the street level of many office and residential towers.  We believe that a city’s greatness is enhanced by an attractive, usable, and egalitarian public realm.  We seek to invigorate new and existing POPS by sparking constructive action-producing conversations among city residents and employees, POPS owners, public officials, community board members, civic activists, and everyone else hoping to realize the promise of privately owned public spaces.  Through innovative ideas and hard work, we believe we can leverage the good spaces and improve the marginal ones.  APOPS|MAS has an ambitious work program consisting of six elements: (1) Public Information; (2) Public Programs; (3) Upgrading; (4) Monitoring; (5) Special Projects; and (6) Public Policy.”  Privately Owned Public Space in New York City, � HYPERLINK "http://apops.mas.org/about/mission/" �http://apops.mas.org/about/mission/�





� Report and Resolution of the City Planning Commission, N 160166 ZRM, April 26, 2015, � HYPERLINK "http://www1.nyc.gov/assets/planning/download/pdf/about/cpc/160166.pdf" �http://www1.nyc.gov/assets/planning/download/pdf/about/cpc/160166.pdf�





� Amenities such as trees, seating, lighting and trash receptacles were first required in 1975. Privately Owned Public Space at 17.





� Report and Resolution of the City Planning Commission, N 070497 ZRY, September 19, 2007, available at � HYPERLINK "http://www1.nyc.gov/assets/planning/download/pdf/about/cpc/070497.pdf" �http://www1.nyc.gov/assets/planning/download/pdf/about/cpc/070497.pdf�





� Report and Resolution of the City Planning Commission, N090317 ZRY, May 6, 2009, available at � HYPERLINK "http://www1.nyc.gov/assets/planning/download/pdf/about/cpc/090317.pdf" �http://www1.nyc.gov/assets/planning/download/pdf/about/cpc/090317.pdf�


� Report and Resolution of the City Planning Commission, N090317 ZRY, May 6, 2009, at 10, available at � HYPERLINK "http://www1.nyc.gov/assets/planning/download/pdf/about/cpc/090317.pdf" �http://www1.nyc.gov/assets/planning/download/pdf/about/cpc/090317.pdf�





� New York City Zoning Resolution, §37-78(b), available at � HYPERLINK "http://www1.nyc.gov/assets/planning/download/pdf/zoning/zoning-text/art03c07.pdf?r=032216" �http://www1.nyc.gov/assets/planning/download/pdf/zoning/zoning-text/art03c07.pdf?r=032216�








� Matt A.V. Chaban, Unwelcome Mat Is Out at Some of New York’s Privately Owned Public Spaces, N.Y. Times, September 7, 2015 at � HYPERLINK "http://www.nytimes.com/2015/09/08/nyregion/unwelcome-mat-is-out-at-some-of-new-yorks-privately-owned-public-spaces.html" �http://www.nytimes.com/2015/09/08/nyregion/unwelcome-mat-is-out-at-some-of-new-yorks-privately-owned-public-spaces.html�


� Aaron Elstein, Donald Trump Has a Secret Garden, Crain’s New York Business, June 19, 2016 at � HYPERLINK "http://www.nytimes.com/2015/09/08/nyregion/unwelcome-mat-is-out-at-some-of-new-yorks-privately-owned-public-spaces.html?_r=0" �http://www.nytimes.com/2015/09/08/nyregion/unwelcome-mat-is-out-at-some-of-new-yorks-privately-owned-public-spaces.html?_r=0�





� In some cases, night time closure is permitted.  Usually, an authorization for night time closure must be obtained from the City Planning Commission.





� DOB Buildings Information System (BIS) entry for Complaint Number 1287086


� HYPERLINK "http://a810-bisweb.nyc.gov/bisweb/OverviewForComplaintServlet?requestid=3&vlcompdetlkey=0001328650" �http://a810-bisweb.nyc.gov/bisweb/OverviewForComplaintServlet?requestid=3&vlcompdetlkey=0001328650�





� DOB Building Information System (BIS) entry for Complaint Number 1406592


� HYPERLINK "http://a810-bisweb.nyc.gov/bisweb/OverviewForComplaintServlet?requestid=4&vlcompdetlkey=0001905575" �http://a810-bisweb.nyc.gov/bisweb/OverviewForComplaintServlet?requestid=4&vlcompdetlkey=0001905575�








� Privately Owned Public Space at 11.





� New York City Zoning Resolution §37-70 available at � HYPERLINK "http://www1.nyc.gov/assets/planning/download/pdf/zoning/zoning-text/art03c07.pdf?r=032216" �http://www1.nyc.gov/assets/planning/download/pdf/zoning/zoning-text/art03c07.pdf?r=032216�, provides in pertinent part as follows: “#Public plazas# are open areas on a #zoning lot# intended for public use and enjoyment. The standards contained within Sections 37-70 through 37-78, inclusive, are intended to serve the following specific purposes: (a) to serve a variety of users of the #public plaza# area; (b) to provide spaces for solitary users while at the same time providing opportunities for social interaction for small groups; and (c) to provide safe spaces, with maximum visibility from the #street# and adjacent #buildings# and with multiple avenues for ingress and egress….”





� Privately Owned Public Space at 236. 





� Report and Resolution of the City Planning Commission, N160166 ZRY, April 26, 2015, at 5, available at � HYPERLINK "http://www1.nyc.gov/assets/planning/download/pdf/about/cpc/160166.pdf" �http://www1.nyc.gov/assets/planning/download/pdf/about/cpc/160166.pdf�








� “The Giuliani administration has announced an enforcement effort including three civil lawsuits against the owners of public spaces that city officials believe have been illegally stripped of amenities, illegally closed to the public or illegally annexed by commercial interests.”   David W. Dunlap, A Public Realm on Private Property, New Study Identifies and Rates Hundreds of Spaces that Earned Zoning Bonuses, N.Y. Times, October 15, 2000 at


� HYPERLINK "http://www.nytimes.com/2000/10/15/realestate/public-realm-private-property-new-study-identifies-rates-hundreds-spaces-that.html" �http://www.nytimes.com/2000/10/15/realestate/public-realm-private-property-new-study-identifies-rates-hundreds-spaces-that.html�
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