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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to reducing the use of carryout bags
I.
Introduction 
On Wednesday May 4, 2016, the Committee on Sanitation and Solid Waste Management, chaired by Council Member Antonio Reynoso, voted on Proposed Intro. 209-A, a Local Law to amend the administrative code of the city of New York, in relation to reducing the use of carryout bags. 
II.
Background
A. The Problem of Plastic Bags

Plastic bags are among the more problematic types of trash and litter. When properly disposed of, they take between 500-1,000 years to decompose in a landfill; even then, they do not biodegrade but rather break apart into ever smaller pieces that cannot be absorbed by the soil as nutrients or eaten by animals.
  When not properly disposed of, plastic bags can clog sewers and storm drains, exacerbating the flooding that threatens New York’s low-lying neighborhoods, and accumulate in the oceans, where they become a threat to marine life.

According to the New York City Department of Sanitation (DSNY), in 2013 plastic bags accounted for approximately 2% of New York City’s municipal waste stream.
  Ron Gonen, the former Deputy Commissioner of Sanitation for Recycling and Waste Reduction, estimated that this translated to around 100,000 tons of plastic bags per year, costing the City roughly $10 million per year in sanitation costs.
   
Sims Municipal Recycling, the City’s metal, glass, and plastic recycling partner, noted in a letter to the Chair of this Committee that, “While large plastic bags are an acceptable and useful method for placing recyclables curbside for collection, there is a seemingly endless stream of small (carry-out) plastic bags that we receive mixed in with the recyclables.”
  These bags clog recycling machines, can contaminate recyclable materials if they are soiled, and still go to landfills because Sims lacks the capacity to recycle film plastic.  Boulder County, Colorado’s recycling provider has called plastic bags the worst contaminant in the curbside recycling stream, while the city of Phoenix, Arizona has complained that contamination in the recycling stream, primarily from plastic bags, cost the city $722,000 in 2009.
  Given that New York’s population is more than five times larger than Phoenix’s, it is reasonable to assume that cost to the City related to plastic bag contamination are much higher. 

B.
Local Law 1 of 2008
Plastic bags have been recyclable in New York city since the enactment of Local Law 1 of 2008, the New York City Plastic Carryout Bag Recycling Law.  Local Law 1 required stores over 5,000 sq. ft. or that are part of a chain of at least 5 stores operating in the city to provide a bin for film plastic recycling, ensure that collected film plastic is properly recycled, offer reusable bags to customers, and report annually to DSNY on the amount of film plastic recycled by weight.  Local Law 1 was preempted by the 2008 New York State Plastic Bag Reduction, Reuse, and Recycling Act.
  The state law requires stores that have over 10,000 square feet of retail space or are part of a chain that has more than five locations of over 5,000 square feet to accept plastic bags for recycling.  Covered stores are required to maintain records for at least three years describing the collection, transport, and recycling of bags by weight.  
Pursuant to the state law, covered stores are required to make these records available to the State Department of Environmental Conservation (DEC) upon request, but they are not available to the public and, since DEC has not released the results of any inspections it may have carried out since the law took effect, neither the State nor the city plastic bag recycling rate can be accurately estimated.  However, based on estimates from elsewhere, it is unlikely that the city’s recycling rate is very high.  The Environmental Protection Agency (EPA) has estimated that in 2012 Americans generated 3,810,000 tons of plastic bags, sacks, and wraps
 and that 440,000 tons of this (approximately 8 percent) was recovered.
  In the same year, the American Chemistry Council (ACC) estimated that 70,500 tons of plastic bags, sacks, and wraps were returned by consumers for recycling and that plastic bags accounted for less than half of this number.
  
C.
Plastic Bag Recycling 
Among New Yorkers who attempt to recycle their plastic bags, it is unclear how many are aware that bags must be returned in person to stores covered by the state’s Plastic Bag Reduction, Reuse, and Recycling Act and cannot be mixed with the curbside recycling stream.  It is also unclear that the market for recycled film plastic is large enough to absorb the amount of plastic waste that New York generates.

A 2008 Newsweek story reported that 70% of the recycled plastic bags in the United States are purchased by one company for making composite lumber for outdoor decking,
 potentially indicating a weak and non-diverse market for recycled plastic bags.  A report issued by the ACC , states that by 2012 the composite lumber industry no longer dominated demand for “mixed film” recycled plastic.
  However, the same ACC report notes several other issues that may indicate a weak market for recycled film plastic.  Among these issues are the “Chinese Green Fence,” a policy instituted by China in February 2013, which tightened standards for imported scrap and has significantly reduced the acceptance of mixed film that contains plastic bags in what had been one of the largest foreign markets for recyclable materials from the U.S.  The ACC also reported lower overall demand for recycled film plastic in 2012, noting that only around half of the estimated 412,000 tons of capacity for film plastic reclamation was utilized.
 
III.
Plastic Bag Fees and Taxes in Other Jurisdictions
Several municipalities in North America have successfully reduced plastic bag use through fees and taxes.  Toronto, Canada introduced a five-cent per bag fee in 2009 and realized a 53% reduction in plastic bag use; when the fee was rescinded in 2012, bag use increased by 26%.
  In the mid-Atlantic region, Washington, D.C. and Montgomery County, Maryland, both introduced five-cent per bag taxes, reducing bag use by between 50 and 67% in Washington and between 25 and 70% in Montgomery County.
  Boulder, Colorado introduced a ten-cent per bag fee in 2013 and realized a 68% reduction within six months.
 
Several local governments in California, including San Jose, Santa Monica, and Los Angeles County, have banned plastic bags outright
 and instituted fees for paper bags.
 Although the goal of plastic bag regulations is to reduce waste, they can also guide consumers towards increased use of paper bags, which are actually worse for the environment over their lifetimes than plastic bags. One analysis suggested that a fee on plastic bags alone would shift 21% of current plastic bag uses to paper, 37% to reusable, and reduce overall bag use by 7%, while a fee on both plastic and paper would shift 0% of current plastic use to paper, 52% to reusable, and reduce overall bag use by 13%.

In Europe, one of the most oft-cited successes is the country of Ireland, which enacted a 15-euro cent per bag tax in 2002 and subsequently reduced plastic bag use by 90%, or from approximately 328 bags per resident per year to just 18.
  The tax increased to 22-cents per bag in 2007.  Since then, Northern Ireland and Wales have adopted 5-pence per bag fees, with reductions in use of 80% and 75%, respectively, while a 5-pence fee will take effect in Scotland in October 2014 and in England in 2015.
 Other European countries that have a fee or tax in place include Belgium, Bulgaria, the Czech Republic, Denmark, Estonia, Latvia, Luxembourg, Macedonia, and Romania.
 Germany and Sweden have extended producer responsibility laws for plastic bag producers, the costs of which are typically passed on to consumers in the form of fees.  In April 2014, the European Union Parliament adopted new rules that will require member states to reduce their plastic bag use by 50% by 2017 and by 80% by 2019.
 Although the method for reaching these targets is up to the individual member states, it is likely that some portion of EU members that do not currently regulate plastic bags will adopt fees or taxes in the next 3-5 years.  

Several Asian countries also have plastic bag fees or taxes.  South Korea became one of the first Asian countries to regulate plastic bags when it introduced a 100-won (10-cent) per bag fee in 1999, reducing bag use by 60%.
  Taiwan followed in 2002, banning bags of less than 0.06 millimeters and requiring retailers to charge between NT$1 and NT$2 (3-6 cents) for all other plastic bags.  Since then, bag use has declined by 59%.
  Starting in 2008, China banned bags of less than 0.024 millimeter thickness and required retailers to charge a fee for all other plastic bags.
  Although the ban on ultra-thin bags has been ineffective, the fee reduced use by 67 billion bags compared to business as usual projections.  Hong Kong set its own policy in 2009, requiring retailers to charge HK50 cents per bag; retailers were initially required to forward proceeds from the fee to the government but are now allowed to keep the fee.
  Plastic bag use has declined by 90% since the fee’s introduction. 

In Africa, South Africa enacted a 42 rand-cent (4 cents) per bag fee in 2003, with 3 rand cents per bag going towards recycling efforts.
 Bag use fell by 58%, although it began increasing soon afterwards when the government reduced the fee in response to pressure from the plastics industry. In 2007, Botswana introduced a plastic bag tax that varied between 20-35 thebe (2-4 cents) depending on the retailer.
  Within 18 months, plastic bag use fell by 50%.  
III.
Proposed Int. No. 209-A
Proposed Int. 209-A, if enacted, would require covered stores to charge a fee of at least five cents for each carryout bag provided to a customer.  The bill defines carryout bags are defined as a single-use or reusable bag provided by a “covered store,” and include both paper and plastic bags.  Covered stores include general vendors, green carts or retail or wholesale establishments that sell personal, consumer, or household items, such as drug stores, pharmacies, grocery stores, supermarkets, convenience food stores, or foodmarts.  

Food service establishments, liquor stores, and emergency food providers are exempt from the provisions of the bill, as are carryout bags used to carry produce, meat, non-prepackaged food items, and prescription drugs.  Garment bags are also exempt from the provisions of the bill.  

Covered stores are prohibited from charging a carryout bag fee for bags of any kind provided by a customer in lieu of a carryout bag, and no covered store can prevent a person from using a bag of any kind that they have brought with them for the purpose of carrying goods from the store.  
Covered stores are required to post signs notifying customers of the provisions of Proposed Int. 209-A, although no fine will be imposed for failing to do this.  
Customers making a full or partial purchase with Supplemental Nutritional Assistance Program (SNAP) or supplemental nutrition program for women, infants, and children (WIC) are exempt from the fee. 
DSNY is required to establish a campaign to educate the public on reducing single-use carryout bags and increasing the use of reusable carryout bags and, to the extent practicable, shall seek the assistance of private entities and nonprofit organizations to distribute reusable carryout bags to covered stores, and shall prioritize such outreach to residents in households with annual income below two hundred percent of the federal poverty line, and residents within certain areas of the city. 
Covered stores may provide their customers reusable carryout bags free of charge for a two-week period beginning six months after the date the local law and for a two-week period in subsequent years.
Fines include a penalty of $250 for a first violation and $500 for any subsequent violation in an 18-month period.  No penalties will be levied until six months after the bill’s effective date.  Violations will be returnable to the Environmental Control Board (ECB). 
By 2019, DSNY is required to issue a study on the effect of the law on residents, including whether the law has reduced the number of single-use plastic or paper carryout bags used by residents, residents’ attitudes toward the law, and whether residents are substituting other types of plastic bags for single-use carryout bags.  The study must also include an assessment on whether a ban on plastic bags would reduce the amount of carryout bags in the waste stream.      
DSNY must report on the progress of carryout bag reduction as part of its annual recycling report.
IV.
Amendments to Proposed Intro. 209-A
· The carryout bag fee was reduced from ten cents to five cents.  
· Garment bags were added to the list of items that are not carryout bags.  
· The definition of “reusable carryout bag” excludes bags made of film plastic. 
· Covered stores can provide their customers with reusable carryout bags free of charge for a two-week period from October 1, 2016, to October 14, 2016 and for a two-week period each year from April 17 to April 30. 
· DSNY must report on the progress of carryout bag reduction as part of its annual recycling report.
· By 2019, DSNY is required to issue a study on the effect of the law on residents, including whether the law has reduced the number of single-use plastic or paper carryout bags used by residents, residents’ attitudes toward the law, and whether residents are substituting other types of plastic bags for single-use carryout bags.  The study must also include an assessment on whether a ban on plastic bags would reduce the amount of carryout bags in the waste stream.    
· Fines include a penalty of $250 for a first violation and $500 for any subsequent violation in an 18 month period.  No penalties will be levied until six months after the bill’s effective date.  
· Technical changes were made to clarify text.
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..Title
A Local Law

To amend the administrative code of the city of New York, in relation to reducing the use of carryout bags

..Body

Be it enacted by the Council as follows:

Section 1.  Title 16 of the administrative code of the city of New York is amended by adding a new chapter 4-F to read as follows:

CHAPTER 4-F: CARRYOUT BAG REDUCTION

16-490 Definitions

16-491 Carryout bag fee

16-492 Additional obligations for covered stores

16-493 Exemptions

16-494 Reporting

16-495 Outreach and education

16-496 Enforcement
§ 16-490 Definitions. As used in this chapter: 
Carryout bag.  The term “carryout bag” means any bag that is provided by a covered store to a customer at the point of sale and is used to carry goods from such store, provided, however, that such term shall not include any of the following: (i) a bag without handles used to carry produce, meats, poultry, fish, dairy, dry goods or other non-prepackaged food items to the point of sale within a covered store or to prevent such food items from coming into direct contact with other purchased items; (ii) a bag provided by a pharmacy to carry prescription drugs; (iii) a garment bag; or (iv) any other bag exempted from the provisions of this chapter by rule of the commissioner.  
Covered store.  The term “covered store” means a general vendor, green cart or a retail or wholesale establishment engaged in the sale of personal, consumer or household items including but not limited to drug stores, pharmacies, grocery stores, supermarkets, convenience stores, foodmarts, apparel stores, home center and hardware stores, stationery and office supply stores, and food service establishments located within grocery stores, supermarkets, convenience stores or foodmarts that provide carryout bags to customers in which to place purchased items.  Such term does not include food service establishments located outside of grocery stores, supermarkets, convenience stores, or foodmarts, including emergency food providers, mobile food vendors that are not green carts, or stores licensed pursuant to section 63 of the state alcoholic beverage control law to sell liquor at retail for consumption off the premises.
Emergency food provider.  The term “emergency food provider” means any facility, including soup kitchens and food pantries, operated by a not-for-profit corporation or by a federal, state, or local government agency that provides food to needy individuals at no charge.
Food service establishment.  The term “food service establishment” has the same meaning as in section 81.03 of the health code of the city of New York or any successor provision. 
General vendor.  The term “general vendor” has the same meaning as in subdivision b of section 20-452.

Green cart.  The term “green cart” means a green cart as in subdivision s of section 17-306 or any other non-processing mobile food vending unit in or on which non-potentially hazardous uncut fruits and vegetables are sold or held for sale or service, regardless of geographic restrictions on operation of such green cart or mobile food vending unit.

Reusable carryout bag.  The term “reusable carryout bag” means a bag with handles that is specifically designed and manufactured for multiple reuse and is either (i) made of cloth or other machine washable material, but not film plastic, or (ii) defined as a reusable carryout bag by rule of the commissioner.  Reusable carryout bags provided to customers pursuant to this chapter shall be conspicuously labeled as reusable.
§ 16-491 Carryout bag fee. a. Except as provided in section 16-493 or subdivision e of section 16-492, covered stores shall charge a fee of not less than five cents for each carryout bag provided to any customer.  All fees collected by a covered store under this chapter shall be retained by the store.  Covered stores shall separately itemize the fee charged pursuant to this subdivision on the standard receipt provided to customers.

b. No covered store shall charge a fee for, or prevent a customer from using, a carryout bag brought by the customer to such store to carry purchased goods from such store.  

§ 16-492 Additional obligations for covered stores.  a. All covered stores shall post signs at or near the point of sale to notify customers of the provisions of this chapter.  Such signs shall measure at least five inches by seven inches and shall read as follows:  “Pursuant to New York City law, all carryout bags provided by this store to a customer, with limited exceptions, shall be subject to a fee of not less than five cents per bag.  Carryout bags brought by customers into this store to carry purchased goods from this store shall not be subject to a fee.”
b. No covered store shall provide a credit to any customer specifically for the purpose of reducing or eliminating the carryout bag fee required by subdivision a of section 16-491. 

c. Paper carryout bags provided by covered stores to customers shall contain a minimum of forty percent post-consumer recycled content and be conspicuously labeled with the amount of post-consumer recycled content.

d. Plastic carryout bags provided by covered stores to customers labeled as “compostable” must be certified as compliant with the ASTM D6400-12 standard specification for labeling of plastics designed to be aerobically composted in municipal or industrial facilities or other standard determined by rule of the commissioner. Plastic carryout bags provided by covered stores to customers shall not be labeled as “biodegradable,” “degradable,” or “decomposable.”
e. Covered stores may provide their customers with reusable carryout bags free of charge for a two-week period from October 1, 2016, to October 14, 2016.  In addition, covered stores may provide their customers with reusable carryout bags free of charge for a two-week period each year from April 17 to April 30. 
§ 16-493 Exemptions.  All covered stores that provide carryout bags to customers shall provide carryout bags free of charge for items purchased at such covered store by any customer using the supplemental nutrition assistance program, special supplemental nutrition program for women, infants and children, or any successor programs, as full or partial payment toward the items purchased in such covered store.

§ 16-494 Reporting. No later than March 1, 2018, and annually thereafter, the commissioner, in collaboration with the commissioners of environmental protection and consumer affairs, and the head of any other department or office designated by the mayor, shall include in the department’s annual recycling report pursuant to subdivision k of section 16-305, information on the progress of single-use carryout bag reduction including, but not limited to: (i) the general effectiveness of this chapter in reducing the use of single-use carryout bags in the city and increasing the use of reusable carryout bags; (ii) the waste- and litter-reduction benefits of this chapter, including, where practicable, the amount of single-use plastic bags in the waste stream; (iii) the number of notices of violation issued pursuant to this chapter; and (iv) any cost savings for the city attributable to single-use carryout bag reduction such as reduced contamination of the residential recycling stream or reduction in flooding or combined sewer overflows. 
§ 16-495 Outreach and education. a. The commissioner shall establish an outreach and education program aimed at educating residents and covered stores on reducing the use of single-use carryout bags and increasing the use of reusable carryout bags.  This outreach and education program shall include, but not be limited to, a multilingual public education program, including advertisements about the program in newspapers of general circulation, radio, and public venues such as subways and buses.   
b. To the extent practicable, the commissioner shall seek the assistance of for-profit and not-for-profit corporations in providing and distributing reusable carryout bags to residents and in providing and distributing signs pursuant to subdivision a of section 16-492 to covered stores.

c. In conducting outreach and distributing reusable carryout bags to residents pursuant to this section, the commissioner shall prioritize such outreach and reusable carryout bag distribution to residents in households with annual income below two hundred percent of the federal poverty line and covered stores and residents within the police precincts identified in subparagraph b of paragraph four of subdivision b of section 17-307. 

d. No later than three months following the date the local law that added this subdivision became law, the commissioner shall distribute a multilingual letter to all covered stores informing them of their obligations to comply with the provisions of this chapter and any rules promulgated pursuant thereto. Failure to receive a letter pursuant to this subdivision shall not eliminate or otherwise affect the obligations of a covered store pursuant to this chapter and any rules promulgated pursuant thereto.
e. On or before January 1, 2019, the commissioner shall issue a study on the effect of the law on residents, which shall include, but need not be limited to, determining the percentage reduction in single-use plastic or paper carryout bags usage by residents; residents’ attitudes toward the law, disaggregated by race and income; and whether residents are substituting other types of plastic bags for single-use carryout bags.  The commissioner shall also include an assessment on the potential effectiveness of coupling a ban on single-use plastic carryout bags with the carryout bag fee in reducing the amount of carryout bags in the waste stream.      
§ 16-496 Enforcement. a. Any notice of violation issued pursuant to this chapter shall be returnable to the environmental control board, which shall have the power to impose civil penalties as provided in this chapter. 

b. The department and the department of consumer affairs shall have the authority to enforce the provisions of this chapter. 
c. Any covered store that violates section 16-491 or subdivision b, c or d of section 16-492 or any rules promulgated pursuant thereto shall be liable for a civil penalty of $250 for a first violation and $500 for any subsequent violation of the same section or subdivision of this chapter or rule promulgated pursuant thereto within an eighteen-month period, except that the department and the department of consumer affairs shall not issue a notice of violation, but shall issue a warning for any violation that occurs during the six-month period from October 1, 2016, to March 31, 2017.  For purposes of this chapter, each commercial transaction shall constitute no more than one violation.

d. It shall not be a violation of this chapter for a general vendor or green cart to fail to provide a receipt to a customer that separately itemizes the carryout bag fee. 

e. No covered store that fails to post signs in accordance with subdivision a of section 16-492 shall be liable for a civil penalty.
§2. This local law takes effect October 1, 2016, except that section 16-495 of the administrative code of the city of New York, as added by section one of this local law, takes effect immediately, and except that the commissioner of sanitation and the commissioner of consumer affairs may take such measures as are necessary for its implementation, including the promulgation of rules, prior to such effective date.   
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