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I.
Background  

Beginning in the 1970s, the City and the State legislature established a policy that would transfer various quality-of-life offenses, such as littering, peddling, air, noise, sanitary and health code violations, from the criminal court to certain administrative tribunals, including the Environmental Control Board (“ECB”).

ECB was created in 1977 in order to provide the time and expertise necessary to adjudicate seemingly minor violations.
 ECB is an administrative tribunal that adjudicates hearings on notices of violation for various quality-of-life infractions.
 ECB is now a division of the Office of Administrative Trials and Hearings (“OATH”), an independent City agency that also oversees health, for-hire vehicle hearings, and other matters.
 ECB does not issue notices of violation. Rather, notices of violation are issued by the City’s enforcement agencies, which are also responsible for promulgating rules pursuant to local law, establishing enforcement policies and procedures, employing inspectors or agents, and directing, controlling or otherwise influencing where, when, or to whom notices are issued.  
Examples of quality-of-life infractions for which notices of violation are issued include dirty sidewalk; unleashed dog; loitering; noise; public indecency; rollerblading or motorcycling in a forbidden area; sidewalk obstruction; rodent and pest control; defacement of property; and amount, location and nature of hazardous substances, and the labeling of hazardous substances.

Thirteen different City agencies write quality-of-life tickets and file them with ECB for adjudication, including the Business Integrity Commission (“BIC”), the Department of Buildings (“DOB”), the Department of Environmental Protection (“DEP”), the Fire Department (“FDNY”), the Department of Health & Mental Hygiene (“DOHMH”), the Department of Information Technology and Telecommunications (“DoITT”), the Landmarks Preservation Commission (“LPC”), the Department of Parks  & Recreation (“DPR”), the Police Department (“NYPD”), the Department of Sanitation  (“DSNY”), the Department of Small Business Services (“SBS”), the Department of Consumer Affairs (“DCAS”), and the Department of Transportation (“DOT”).

III. 
ECB Adjudication 
There are two types of notices of violation sent to ECB by issuing agencies for adjudication: 1) compliance violations, which require corrective action, and 2) non-compliance violations, which require the payment of a fine, but no corrective action. Both require a hearing for adjudication, but 90% of the outstanding ECB docketed judgments are non-compliance violations.

A respondent may answer a notice of violation by either: 1) paying the ticket (on-line, by mail, or in person); or 2) having a hearing before an ECB hearing officer (with options to do so by phone, mail, or online in some cases).
 If a respondent chooses to have a hearing, after the conclusion of the hearing, the hearing officer will issue a decision and order, which will either dismiss the notice of violation because the charges could not be upheld or uphold the charges finding the subject of the notice to be in violation.
  If the respondent is found to be in violation then the ECB hearing officer will set a penalty. 
If a respondent fails to either pay the ticket on time or fails to appear or proceed at a hearing, then the respondent will be in default. Upon default, the hearing officer or board will render a decision and order in the absence of the respondent, which will take effect immediately.
 Notice of such order is sent to the respondent. 
In Fiscal 2015, ECB received 623,758 notices of violation for adjudication. Of these, 184,631 hearings were conducted and 146,266 decisions were rendered. The average time between ECB hearing assignment and decision was six days, with 99.9% of decisions issued within 45 business days of the hearing assignment.
 As seen from the graphs below, DSNY issued the greatest number of notices of violation (to be distinguished from amount owed) in Fiscal 2015, followed by DOB and FDNY.  
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As seen from the graph below, in Fiscal 2015, nearly 40% of cases adjudicated at ECB were dismissed. 
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IV.
Docketing ECB Judgments
Once a default judgment is entered or a respondent is found to be in violation and found to owe a penalty, ECB sends request-for-payment notices to the respondent. If a respondent was found in default, the respondent is responsible for paying the base fine, any default penalty (such penalties vary by issuing agency), and interest on the fine and default penalty, which begins accruing immediately.  If a respondent was found to be in violation after a hearing, the respondent is responsible for paying the base fine, but interest will not begin to accrue until and if the judgment is docketed.

ECB dockets default judgments in civil court when respondents fail to remit payment.
 Once the judgment is docketed, a lien is placed on the respondent’s real property and the City may use other enforcement tools available to it for collection, as set forth in the New York Civil Practice Law and Rules and the New York City Civil Court Act.
 After the judgment is docketed in civil court, then ECB forwards those cases to the Department of Finance (“DOF”) for collection.
V. 
DOF Collection Efforts of ECB Judgments

Pursuant to a Memorandum of Understanding (“MOU”) entered into by DOF and ECB on January 17, 2002, DOF is responsible for collecting debt owned pursuant to default and in-violation ECB judgments. DOF uses several tools to collect this debt, including the use of DOF-employed collection agents, the use of outside collection agencies (“OCAs”), issuing executions to the Sheriffs and the Marshals, and an amnesty program.
DOF-Employed Collection Agents: DOF has 14 full-time equivalent staff who work on collecting ECB judgment debt.
 These staff send out progressively more demanding letters for payment, try to contact respondents by telephone, and attempt to identify assets for seizure.
 DOF informed the Council that it would be clarifying the procedures for how its in-house collections staff works to collect the debt and that the written procedures would be provided to the Council.
 
OCAs: In July 2012, DOF contracted with three OCAs to collect ECB judgments.
 DOF testified that as those contracts expired it intended to bid out a new contract with two to four OCAs.
 DOF testified that it intended to rotate the debt between the various OCAs in an effort to increase their collection rates.
 In Fiscal 2014, the OCAs collected $23.8 million in outstanding ECB debt.
 
Sheriffs: The City Sheriff and his or her deputies are employees of the City of New York under the authority of DOF, and have authority to enforce ECB judgments.  
Marshals: New York City Marshals are public officials, appointed by the Mayor, but they are not paid employees of the City of New York. The Marshals operate in the same manner as the City Sheriff, with the exception that Marshals cannot sell property or make arrests.
  Currently, there are 83 Marshals.
 
2009 ECB Amnesty Program: In 2009, the Council passed Local Law 47 authorizing the Commissioner of Finance to establish a temporary program to resolve outstanding judgments issued by ECB, similar to the legislation that is being considered today. As a result of the program held in 2009, DOF collected $14.3 million in base fines and waived $33.7 million in default penalties and accrued interest.
 
According to the New York City Financial Management System, in Fiscal 2015, as a result of utilizing these tools DOF collected $50.1 million in outstanding ECB judgments, up from $41.5 million in Fiscal 2014. To date in Fiscal 2016, DOF has collected $41.4 million.
VI.
DOF’s Fiscal 2015 Local Law 11 Report on Outstanding ECB Judgments
On January 7, 2015, the Council passed Local Law 11 of 2015, which required DOF to report annually to the Council on outstanding ECB judgments. In November 2015, DOF released the first such report.
 According to the report, the total amount of outstanding debt resulting from ECB judgments is $1.58 billion, up from $1.49 in June 2014. This amount, which stems from nearly 1.5 million summonses, includes $482.9 million in base fines, $709.4 million in penalties, and $386.5 million in accrued interest. Consistent with data reported in previous years, the agency with the largest amount outstanding was DOB while the agency with the largest number of summonses with outstanding judgment debt was DSNY.
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The report also provides data specific to the judgments docketed in Fiscal 2015, noting that in Fiscal 2015 DOF received approximately 218,000 new judgments for ECB totaling $200.7 million in outstanding debt. As of September 30, 2015, DOF collected $17.7 million, or 8.8 percent, of that debt from 32,885 summonses, with the majority being collected within three months of docketing.
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With respect to the judgments docketed in Fiscal 2015 and referred to DOF for collection, 154,633 enforcement letters were sent out as follows:

[image: image7.png]Enforcement Letters Sent FY15:
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In addition, as a result of a provision within Local Law 11, DOF is now authorized to issue all types of executions to the Marshals as well as the Sheriffs.
 The table below demonstrates the number of executions issued to each entity and the amount collected by each entity, however, the report does not indicate the total amount of debt referred to each group.
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VII.
November 19, 2015 Hearing

In an effort to encourage respondents to pay their outstanding ECB debt, Council Member Ferreras-Copeland introduced legislation that would authorize the Commissioner of Finance to establish a temporary program to resolve those outstanding penalties. Moreover, in addition to the requirements of the legislation, DOF has agreed to investigate additional administrative steps to incentivize respondents to participate in the amnesty program, including: 

· reporting delinquency to credit rating agencies; 
· including questions about outstanding ECB debt on both the vendor and principal VENDEX questionnaires; 
· cross-referencing entities with outstanding ECB debt with the vendors who already have or are applying to have contracts with the City for purposes of holding City contracts until the debt is paid; and

· asking the City’s depository banks whether they have any outstanding ECB debt and encouraging them to pay.  

At a hearing on November 19, 2015, the Committee on Finance, jointly with the Committee on Governmental Operations, considered Proposed Int. 806-A, a local law to establish a temporary program to resolve outstanding penalties imposed by ECB. The Committees heard testimony from DOF, OATH, DOB, as well as members of the public. 

VIII.  Proposed Int. 806-B – A Local Law to establish a temporary program to resolve outstanding penalties imposed by the environmental control board

After the hearing, at the request of the Administration, a minor amendment relating to the timing of the temporary program was made to the legislation. The amended legislation, Proposed Int. 806-B, which would take effect immediately, would:

· authorize the establishment of a 90-day, temporary program to take place within Fiscal 2017;
· permit respondents subject to judgments resulting from a default decision and order to resolve such judgments by payment of base penalties without payment of default penalties and accrued interest;

· permit respondents subject to judgments entered after a hearing and finding of violation to resolve such judgments by payment of 75 percent of the imposed penalties without payment of accrued interest;

· not permit judgments to be resolved through the temporary program if:

· the base penalty of a default judgment cannot be determined from the notice of violation, default decision and order, and ECB penalty schedule alone;

· the judgment had been the subject of a settlement agreement with DOF or the Law Department that was executed after the expiration of the temporary default resolution program that was established in 2009; and
· the judgment arose out of a notice of violation that includes an order requiring the correction of the violation unless the respondent agrees in writing to correct the violation within six months, pays a deposit of 25 percent of the amount necessary to resolve the judgment under the temporary program, demonstrates that the violation has been corrected, and pays the balance of the amount necessary to resolve the judgment;
· require that respondents participating in the temporary program: 

· who are subject to a default judgment admit liability for the violation that led to the default decision;
· seek resolution of all outstanding judgments against the respondent;

· pay the amount due within the 90-days that the program is held; and

· not be under criminal investigation relating to the violation that is the subject of the judgment;

· set forth that after the conclusion of the temporary program, for any judgment resulting from a default decision that was eligible for the temporary program, DOF shall not resolve such judgment by accepting payment of any amount that is less than half the default penalty and the accrued interest on such judgment; and

· require the Commissioner of Finance to publicize the temporary program to resolve outstanding penalties so as to maximize public awareness of and participation in such program.
Proposed Int. No. 806-B

By Council Members Ferreras-Copeland, Constantinides, Dickens, Eugene, Gentile and Kallos (in conjunction with the Mayor)
  

A Local Law to establish a temporary program to resolve outstanding judgments imposed by the environmental control board
  

Be it enacted by the Council as follows:
 

Section 1.  Temporary program to resolve outstanding judgments.

a. Definitions. For purposes of this section, the following definitions apply:

“Base penalty” means, with respect to any notice of violation returnable to the environmental control board, the penalty that would be imposed upon a timely admission by the respondent or finding of liability after an adjudication, pursuant to the environmental control board penalty schedule, without regard to reductions of penalty in cases of mitigation or involving stipulations.

 “Default decision and order” means a decision and order of the environmental control board, pursuant to subparagraph (d) of paragraph one of subdivision d of section 1049-a of the charter of the city of New York, determining a respondent’s liability for a violation charged based upon that respondent’s failure to plead within the time allowed by the rules of the environmental control board or failure to appear before the environmental control board on a designated adjudication date or on a subsequent date following an adjournment.

“Default penalty” means, with respect to any notice of violation returnable to the environmental control board, the penalty imposed by the environmental control board, pursuant to subparagraph (d) of paragraph one of subdivision d of section 1049-a of the charter of the city of New York, in an amount up to the maximum amount prescribed by law for the violation charged.

“Environmental control board” means a division of the office of administrative trials and hearings and its tribunal, as described in section 1049-a of the charter of the city of New York.

“Environmental control board penalty schedule” means the schedule of penalties adopted as a rule by the environmental control board in title 48 of the rules of the city of New York, or such predecessor schedule as may have applied on the date of the violation.

“Imposed penalty” means, with respect to any notice of violation returnable to the environmental control board, the penalty imposed by the environmental control board after an adjudication, pursuant to subparagraph (a) of paragraph one of subdivision d of section 1049-a of the charter of the city of New York. 

“Judgment” means monies owed to the city of New York as a result of a final order of the environmental control board imposing a civil penalty, either as a result of a default decision and order or after a hearing and finding of violation, that was entered in the civil court of the city of New York or any other place provided for the entry of civil judgments within the state, pursuant to subparagraph (g) of paragraph one of subdivision d of section 1049-a of the charter of the city of New York, no later than ninety days prior to the commencement of the temporary program to resolve outstanding judgments pursuant to subdivision b of this local law and determining a respondent’s liability for a violation charged in accordance with the environmental control board penalty schedule. 

 “Resolve” means, with respect to an outstanding judgment of the environmental control board, to conclude all legal proceedings in connection with a notice of violation.

“Respondent” means a person or entity named as the subject of a notice of violation returnable to, or a judgment issued by, the environmental control board.

b.
Temporary program to resolve outstanding judgments. Subject to an appropriate concurring resolution of the environmental control board described in subdivision a of section 1049-a of the charter of the city of New York, and notwithstanding any other provision of law to the contrary, the commissioner of finance shall establish a temporary program to resolve outstanding judgments imposed by the environmental control board, for a ninety day period to be effective during the fiscal year that commences on July first, two thousand sixteen, that permits respondents who are subject to:

1.
judgments resulting from a default decision and order to resolve such judgments by payment of base penalties without payment of default penalties and accrued interest; and

2.
judgments entered after an adjudication and finding of violation to resolve such judgments by payment of seventy-five percent of the imposed penalties without payment of accrued interest.

c.
Resolution of outstanding judgments. 1. A judgment resulting from a default decision and order may not be resolved under the temporary program to resolve outstanding judgments pursuant to paragraph one of subdivision b of this local law unless the base penalty of the violation that is the subject of the default decision and order can be determined from the notice of the violation, default decision and order, and environmental control board penalty schedule alone.

2.
A judgment may not be resolved under the temporary program to resolve outstanding judgments pursuant to subdivision b of this local law if the judgment had been the subject of a settlement agreement with the department of finance or the department of law that was executed after the expiration of the temporary default resolution program established by the department of finance pursuant to local law number forty-seven for the year two thousand nine. 

3.
A judgment arising out of a notice of violation that includes an order requiring the correction of the violation may not be resolved under the temporary program to resolve outstanding judgments pursuant to subdivision b of this local law unless the respondent:  

(i)
enters into a written agreement with the department of finance providing that the violation shall be corrected within six months from the date of the written agreement;

(ii) 
pays to the department of finance a deposit equal to twenty-five  percent of the amount that would resolve the judgment under the temporary program to resolve outstanding judgments pursuant to subdivision b of this local law; 

(iii)
demonstrates to the satisfaction of the city agency that issued the notice of violation that the condition cited in the notice of violation has been corrected; and

(iv)
pays to the department of finance the balance of the amount that would resolve the judgment, provided that the violation has been corrected within such six month period pursuant to subparagraph (iii) of this paragraph. 

4.
If a violation that is the subject of a written agreement with the department of finance pursuant to paragraph three of this subdivision is not corrected to the satisfaction of the city agency that issued the notice of violation within the required six month period, judgment in the amount of the default penalty plus accrued interest less the deposit, or judgment in the amount of the imposed penalty plus accrued interest less the deposit, as applicable, shall continue to have full legal effectiveness and enforceability.

d.
Conditions for participation in the temporary program to resolve outstanding judgments. 1. A respondent seeking resolution of a judgment resulting from a default decision and order under the temporary program to resolve outstanding judgments pursuant to paragraph one of subdivision b of this local law shall admit liability for the violation that resulted in the default decision and order. A judgment resulting from a default decision and order may not be resolved under the temporary program to resolve outstanding judgments pursuant to paragraph one of subdivision b of this local law if the respondent seeking resolution of the judgment fails or refuses to admit liability. 

2.
A respondent seeking resolution of a judgment under the temporary program to resolve outstanding judgments pursuant to subdivision b of this local law shall seek resolution of all outstanding judgments against such respondent. 

3.
A judgment shall not be resolved under the temporary program to resolve outstanding judgments pursuant to subdivision b of this local law if a respondent fails to pay the amounts described in subdivision b of this local law to the department of finance within the three month period of such temporary program. 

4.
A respondent who is the subject of a criminal investigation relating to the violation that is the subject of the judgment shall not be eligible to participate in the temporary program to resolve outstanding judgments.    

5.
A resolution of a judgment under the temporary program to resolve outstanding judgments shall constitute a waiver of all legal and factual defenses to liability for the judgment. 

e. 
Certificates of correction. Nothing contained herein shall require a city agency to issue or approve certificates of correction or the equivalent if such city agency does not have a program to do so as of the effective date of this local law. 

f.
Duration of program.
The duration of the program shall be ninety days. After the program has concluded, any judgment that remains outstanding and has not been resolved by this program shall continue to have full legal effectiveness and enforceability regardless of whether it could have been resolved under this program.

g.
Authority to resolve a judgment resulting from a default decision and order. Notwithstanding any law to the contrary, for three years following the conclusion of the temporary program to resolve outstanding judgments pursuant to subdivision b of this local law, the department of finance, when acting pursuant to a delegation from the environmental control board, shall not resolve any judgment resulting from a default decision and order that had been eligible for resolution pursuant to such temporary program by accepting payment of any amount that is less than half the default penalty and the accrued interest on such recalculated default penalty.
h.
Notification of public. The commissioner of finance shall publicize the temporary program to resolve outstanding judgments so as to maximize public awareness of and participation in such program.

§ 2.
This local law shall take effect immediately.

� See Memo in Support for Chapter 944 of Laws of 1984. 


� See Local Law 24 of 1977, codified in section 1049-a of the New York City Charter.  


� See Section 1049-a (c)(1) of the New York City Charter. 


� OATH is currently in the process of consolidating several of its tribunals, including the health tribunal and ECB into one consolidated tribunal with universal procedures.


� See id.


� According to the Department of Finance and the text of the website of the Office of Administrative Trials and hearings, About OATH ECB, available at � HYPERLINK "http://www.nyc.gov/html/oath/html/ecb/about.shtml" �http://www.nyc.gov/html/oath/html/ecb/about.shtml� (last accessed on November 18, 2015), there are thirteen ticketing agencies. However, OATH’s website lists only twelve agencies, excluding the DCA. The Council hopes to gain clarity at the hearing whether ECB adjudicates DCA summonses.


� See Debt Resulting from ECB Judgments: An Overview, at 10, provided by the Department of Finance, dated June 2014.  On file with the Finance Committee.


� See the website of the Office of Administrative Trials and Hearings, Frequently Asked Questions, available at http://www.nyc.gov/html/oath/html/ecb/faq.shtml (last accessed November 10, 2015).


� See Section 3-57(a) of Title 48 of the Rules of the City of New York.


� See Section 3-81(b) of Title 48 of the Rules of the City of New York. 


� See Fiscal Year 2015 Mayor’s Management Report, Office of Administrative Trials and Hearings, at p. 111. 


� See the website of the Office of Administrative Trials and hearings, ECB Tribunal Data, available at � HYPERLINK "http://www.nyc.gov/html/oath/downloads/pdf/ecb_trib_stats/ECB.pdf" �http://www.nyc.gov/html/oath/downloads/pdf/ecb_trib_stats/ECB.pdf� (last accessed on November 9, 2015). 


� See id.


� See id.


� Interest on docketed judgments accrues at a rate of 9% per annum, unless otherwise provided for by law. See Section 5004 of the New York Civil Practice Law and Rules.


� ECB sends undocketed cases to the Law Department. 


� See generally Article 52 of the New York Civil Practice Law and Rules and Article 16 of the New York City Civil Courts Act.  Enforcement tools include, but are not limited to, income execution, wage garnishment, and sale of personal and real property. 


� See DOF Responses to Council Questions related to DOF Council Testimony on Int. 489-A on October 14, 2014. On file with the Finance Committee.


� See October 14, 2014 Finance Committee Hearing Transcript, at p. 25-26 and 50-51.


� See supra fn. 18


� S See Debt Resulting from ECB Judgments: An Overview, provided by the Department of Finance, dated June 2014.  On file with the Finance Committee. 


� See supra fn. 19 at p. 53-57.


� See id. at p. 16.


� See supra fn. 18.


� In August 1997, the New York State Legislature authorized marshals to also collect money judgments of the New York State Supreme Court and the Family Court. See section 1609 of the New York City Civil Court Act.


� See id at Section 1601(1).


� See supra fn. 18.


� See FY2015 Annual Local Law 11 Report on ECB– Adjudicated Judgments Referred to NYC Department of Finance, available at: � HYPERLINK "http://www1.nyc.gov/assets/finance/downloads/pdf/15pdf/local_law11_fy15_ecb_annual_%20report.pdf" �http://www1.nyc.gov/assets/finance/downloads/pdf/15pdf/local_law11_fy15_ecb_annual_ report.pdf� (last accessed November 10, 2015).


� See id.


� See id.


� See id.


� Prior to the passage of Local Law 11, only Sheriffs, and not Marshals, were authorized to execute violations of the Sanitation Code. Local Law 11 permitted Marshals to execute all types of violations, including Sanitation Code violations.


� See id.
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