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Introduction

On February 29, 2016, the Committee on Housing and Buildings, chaired by Council Member Jumaane D. Williams will hold an off-site oversight hearing entitled “The Mitchell-Lama Program” at Brooklyn Borough Hall. The Committee expects to receive testimony from representatives of the Department of Housing Preservation and Development (HPD), housing advocates, legal service providers, tenants’ associations, members of the real estate industry, and other interested members of the public.
History of the Mitchell-Lama Program
Legislation sponsored by State Senator MacNeil Mitchell and Assembly Member Alfred Lama was enacted in 1955 to create the Limited-Profit Housing Companies Act, commonly known as the Mitchell-Lama Housing Program (Mitchell-Lama).
 This was one of the nation’s pioneering programs to develop middle income housing.
 Unlike public housing where a government agency operates developments and is dependent on government funding, the Mitchell-Lama program is designed to encourage private developers to invest in housing developments that are subject to government regulations.
 The Mitchell-Lama program offers developers low-interest mortgage loans and real property tax exemptions to develop rental and cooperative ownership housing.
 In exchange for such government assistance, the Mitchell-Lama program limits profits for owners and places income limits on households.
 For Mitchell-Lama developments that became cooperatives, the regulation focuses on the apartment’s purchase price and monthly maintenance costs.
  Through these subsidies and regulations, Mitchell-Lama properties are expected to be able to operate below market rate rent costs. 
Each affordable housing development is unique in how the development was created and financed. Some Mitchell-Lama developments receive additional funding from other government subsidies.
 According to the Journal on Housing Economics, nearly 60% of the Mitchell-Lama properties receive additional financing and insurance from the United State Department of Housing and Urban Development (HUD), project based rental assistance or the Low Income Housing Tax Credit (LIHTC) subsidies.
 Each layer of subsidy affects the rent levels, the affordability period and the tenant income requirements for the property.
 

Compliance to the guidelines and regulations of the Mitchell-Lama program depends on the government agency that originally sponsored the development. Presently, the New York City Department of Housing Preservation and Development (HPD) and the New York State Homes and Community Renewal (HCR) are the two main agencies that regulate rent increases and capital reserves, conduct physical inspections on properties, and monitor waiting lists for affordable units at Mitchell-Lama developments.
 Also, if an owner decides to exit the program, then these agencies will process the application.
 
Since the program’s inception in 1955, there has been a total of 269 Mitchell-Lama developments with over 105,000 units.
 The average development includes  approximately 400 units.
  Although there is no prohibition on building Mitchell-Lama developments under the Private Housing Finance Law, no Mitchell-Lama developments have been built since 1981.

Applying for a Mitchell-Lama Apartment
Mitchell-Lama apartments are currently sold or rented through waiting lists that are maintained by each individual development.
 Applicants can submit more than one application at a time.
 Many Mitchell-Lama waiting lists in the City are closed because they have enough applicants to fill anticipated vacancies into the foreseeable future.
  Occasionally, developments open their waiting lists and new applications are accepted based on a lottery system.
 Applicants can access this information, apply to a development or receive updates on housing opportunities  by creating an account on Mitchell-Lama Connect, a website maintained by HPD.
  
On July 15, 2015, the New York State Comptroller completed an audit to determine whether Mitchell-Lama units in three developments with long waiting lists  were assigned to eligible persons on the lists.
 The three developments focused on  were Cadman Towers, Trinity House and Washington Square Southeast.
 In addition, the audit also investigated a lottery that placed applicants on a waiting list. The audit revealed that units were not always offered and awarded to applicants in the order that appeared on the waiting list, multiple occupants of units at each development were not approved by HPD, units appeared on home sharing websites like Airbnb and there were questionable waiting list notations.
 

The audit recommended that HPD should formalize procedures to conduct lotteries and establish waiting lists, ensure that that the waiting list provides sufficient space to post and update an applicant’s status.
 It also recommended that property managers should be required to maintain documentation of appropriate notations made on the waiting lists, provide and maintain sufficient documentation on awarding units to applicants other than the next available applicant on the waiting list.
  The report also requests that HPD formulate a process to automate the lottery process and waiting list, increase the number of compliance reviews to ensure that units  are occupied by HPD approved applicants and follow up with tenants on the misuse of units on Airbnb.
 
In its 90-day response to the audit, HPD either agreed or partially agreed with the recommendations, and has either already implemented or is in the process of implementing corrective action plans.
 The agency began working with managing agents to determine which documents must be maintained to support waiting list applications, and began reviewing supporting documents as part of the approval process, placing special focus on units awarded to applicants who are not the next available applicant.
 Additionally, management offices began maintaining such supporting documents, rather than HPD.
 HPD also hired two compliance staff members in August 2015 to increase the number and frequency of compliance reviews to ensure that units were occupied by eligible applicants.
 In its response, HPD stated that it plans to automate the lottery process, as well as develop a reformatted waiting list providing space for updates and notations regarding applicant status.
 However, HPD does not have an implementation schedule for automating the waiting lists.

Exiting the Mitchell-Lama Program
The Mitchell-Lama program also provides instructions on how a property owner can exit the program.
 Owners of Mitchell-Lama developments have the right to withdraw from the Mitchell-Lama program  by prepaying the mortgage, or under a process commonly referred to as a “buy-out.”
  Developments aided by loans made after May 1, 1959 have the right to buy-out of the Mitchell-Lama Program after 20 years of occupancy.
 A “buy-out” occurs when an owner chooses to pay off the low-interest mortgage on the development.
 Following a buy-out, a development is no longer eligible for the Mitchell-Lama tax exemption, and the property is no longer subject to Mitchell-Lama’s limitation on rents and profits.
 If the project was aided by a loan made before May 1, 1959 then the owner’s right to buy-out does not arise until the building has been in the program for 35 years, and requires the consent of the supervising agency.
 
Previous Hearings

The Council previously held hearings on the status of Mitchell-Lama housing in New York City in 2000, 2003, and 2009. At the most recent 2009 hearing, the Committee heard testimony from HPD, Cooperators United for Mitchell-Lama, the Mitchell-Lama Residents Coalition, NYS Tenants & Neighbors Coalition, the Mitchell-Lama PIE Campaign (Protections for Tenants, Incentives for Preservation, and Enforcement from Regulatory Agencies), as well as individual tenants and shareholders in Mitchell-Lama buildings throughout New York City. 

In its 2009 testimony, HPD detailed several steps it has taken along with the New York City Housing Development Corporation (HDC), which has a Mitchell-Lama preservation program, to preserve Mitchell-Lama housing in New York City. Additionally, the tenant groups made recommendations related to HPD’s lack of enforcement of its own rules and regulations for Mitchell-Lama housing, as well as suggestions for additional rules and regulations.

Issues with Mitchell-Lama Housing

In April 2003, when the Committee on Housing and Buildings conducted an oversight hearing on the Mitchell-Lama program, there were 135 city-supervised developments with approximately 56,000 units.
 In December 2009, when the last oversight hearing was held, there were 97 developments containing approximately 45,000 units.
 The steady decrease in the amount of Mitchell-Lama housing because of privatization and buy-outs also decreases the City’s stock of affordable housing, and has detrimental consequences for the tenants and shareholders of Mitchell-Lama developments.

Units in developments that buy out, but were built and occupied before 1974 remain affordable, and become rent-stabilized upon a buyout
, but those built and occupied after 1974 are not subject to rent stabilization laws.
 Therefore, once out of the program, owners would be free to charge market-rate rents and could refuse to renew leases. Tenants in the post-1974 Mitchell-Lama rental developments have some protection, with eligible tenants receiving Section 8 Enhanced Vouchers, referred to as “Sticky Vouchers.” 
Sticky vouchers have an income limit of up to 80% of the median income, or in areas of low vacancy, up to 95% of the median income, and require residents to pay 30% of their income for rent with the rest of the rent covered by federal funding, with requalification occurring annually for the duration of the tenancy.
 Many tenants and housing advocates are concerned that when an owner buys out from Mitchell-Lama there will be an increase in the rents or the sale price of the units within the development which would in turn impair the affordability of the unit.
 
However, shareholders in a co-op development are not protected. When the developments privatize, there is an opportunity for current owners to sell their units.
 However, if the owners do not want to sell, they must pay a higher maintenance fee and higher taxes, resulting in increased living expenses.
 Some owners can no longer afford to stay in their homes, and are forced to relocate.
 
Additionally, in 2014, the New York Court of Appeals ruled that Mitchell-Lama co-op buildings may privatize without paying the New York City Real Property Transfer Tax, thus creating an additional incentive for Mitchell-Lama co-ops to buy-out.

  
Mayor Bill de Blasio’s Housing New York ten-year plan acknowledges that some Mitchell-Lama developments have debt restructuring and capital needs, as well as cash flow limitations and limited access to private financing.
 As a result, the administration has committed to working with the State to identify opportunities to assist in the preservation of the State’s Mitchell-Lama portfolio.
 It also plans on reaching out to Mitchell-Lama buildings that have left the program within the last decade and are currently experiencing challenges paying property taxes or water and sewer charges, with the possibility of those buildings returning to an affordable housing program.
 The city will also be exploring opportunities for Mitchell-Lama developments to take advantage of their underused development rights to fund significant repairs in exchange for extended affordability restrictions.

Actions to Preserve Mitchell-Lama Housing
In 2004, HDC and Mayor Michael Bloomberg began a two-part initiative, which included a refinancing program to restructure and extend the existing mortgages, and a repair loan program for developments in need of capital improvements.
 The HDC refinancing program, which is available to 53 rental and 27 cooperative developments with a total of 27,000 units, offers owners the chance to restructure the first two mortgages held on the properties.
 The savings can be taken in the form of either further reduction of mortgage payments, or as funds to repair the property.
 The repair loan program offers loans to Mitchell-Lama building owners for capital improvements, and if they use this loan, owners must remain in the program for an additional ten years. According to the HDC, since 2004, over $60 million in repair loans have closed, preserving 7,000 units.
 

In 2005, the Council passed a resolution extending the real property tax exemption for Mitchell-Lama developments that have already paid off mortgages as an incentive to remain in the program for an additional fifty years.
 Additionally, in 2007, the Council passed two bills which extended J-51 benefits to Mitchell-Lama housing.
 These benefits provide real estate tax exemptions and abatements for alterations and improvements to qualifying multiple dwellings.
 Previously, Mitchell-Lama developments were not eligible for J-51 benefits if the improvements were financed with governmental grants or loans, or, in the case of cooperative or condominium projects, if the average assessed value per unit exceeded $40,000.
 The local laws eliminate these restrictions, provided the housing company signs a binding agreement to remain in the Mitchell-Lama program for at least 15 years from the commencement of J-51 benefits.

In addition to these city initiatives, on February 10, 2016, Governor Cuomo announced $96 million in funding for Rutland Road Houses, a Mitchell-Lama development.
 This is the most recent affordable preservation transaction to be funded by NYS Homes and Community Renewal since 2012 under the Governor’s original $1 billion House NY initiative, for a total of 5,732 units across the state and more than $1.96 billion in total investment.
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