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OVERSIGHT:
The City’s Efforts to Combat Real Property Deed Fraud
I. Background
In recent years, the occurrence of real property scams, such as real property deed fraud, are on the rise.
  Factors that have led to this increase include the 2008 foreclosure crisis and resulting recession, as well as the significant rise in property values that New York City has seen as part of ensuing recovery which makes schemes to obtain real property even more lucrative for fraudsters and criminals. While deed fraud scams occur through differing methods, all involve the fraudulent transfer of the ownership of a home to a third party.
  The results of these scams can be devastating to homeowners, who may already be struggling under the weight of an impending foreclosure or a death in the family, both financially and emotionally as they realize that the home they thought they owned may now belong to someone else.
Many cases of deed theft fall into the broader category of foreclosure rescue scams – schemes by which scammers take advantage of desperate homeowners who have fallen behind in their mortgage payments by offering various types of assistance, such as a loan modification or mortgage assistance in exchange for a fee.
 While foreclosure rescue scams occur with greater frequency in all of New York State’s metropolitan areas, the vast majority of incidents statewide occur in the New York City metropolitan area.
 According to data from the Loan Modification Scam Database maintained by the Lawyers’ Committee for Civil Rights Under Law (“Lawyers’ Committee”) from March 2010 to September 2014, the communities with highest numbers of reported scams within the City are Southeast Brooklyn, Southeast Queens, and the Northeast Bronx.
 

According to the Lawyers’ Committee’s data, across New York State, minority homeowners, particularly African-Americans and Latinos, are far more likely to have been the victims of foreclosure scams, and to have suffered greater financial losses per scam, than their white homeowner counterparts.
 This significant disparity reflects the highly damaging impact of the foreclosure crisis on minority homeowners. Despite owning 80 percent of the homes in New York State, white owners comprised only 39 percent of reported scam victims.
 By contrast, African-American homeowners comprised 30 percent of mortgage rescue scam victims in New York State (while only representing eight percent of total homeowners), and Latino homeowners comprised 20 percent of scam victims (constituting six percent of total homeowners).
 Furthermore, African-American homeowners suffered an average loss of $5,467 and Latino homeowners a loss of $4,654, while white homeowners lost an average of $3,100.
 

Older New Yorkers are also disproportionately affected by scams, suffering higher losses than younger homeowners, while being more likely to live on limited or fixed incomes. According to the data collected by the Lawyers’ Committee, the older the homeowner in New York State, the greater the average loss.
 While homeowners aged 36-50 reported an average loss of $4,248, those aged 51 and over reported losses nearly $300 higher, at $4,531.

Common Deed Fraud Scams

Deed fraud can typically be divided into two categories: 1) forged deeds, and 2) fraudulently transferred deeds.
 In the case of forged deeds, the scammer will create a fake deed, sign as the buyer, and also forge the signature of the homeowner/seller. Cases of forged deeds often occur where property has been vacant for long periods of time, there is an absentee property owner, or when property has recently been inherited after the death of the prior homeowner where the new owner has not yet taken possession.
 Often, the forgers will take actual possession of the property without the legitimate owner’s knowledge.


Cases of fraudulently transferred deeds, such as the type referenced above as foreclosure rescue scams, occur when a property owner signs over a deed to a third party, either knowingly or unknowingly, under false pretenses. 

In cases of foreclosure rescue scams, common scenarios of fraudulently transferred deeds include the “lease/buyback” and the “bait and switch.”
 The “lease/buyback” involves a promise by the scammer to a homeowner that the scammer will save their home from foreclosure (and in some cases repair the homeowner’s credit and/or pay off their debts).
 In exchange, the homeowner is required to “temporarily” sign his or her deed over to a third party. While the homeowner can continue to remain in the home, they must pay “lease” payments to the scammer, who assures the homeowner that he or she can buy back the home in the future.
 However, despite these assertions, the homeowner finds that they are in fact unable to buy back their home, and may be evicted by the new owner of the deed. 

In the “bait and switch,” the homeowner will be presented with various alleged foreclosure rescue documents, to sign with the assumption that they will not be read or understood before signing, and the homeowner will unwittingly sign a document transferring ownership of the home.
 Once the deed transfer documents are executed, and the homeowner believes that he or she has been rescued from foreclosure, the scammer will try to evict the homeowner.
 

In both types of cases, the property frequently changes ownership numerous times after a deed is signed away, making it extremely difficult to find the proper owner.
 Making these cases more complicated to investigate and prosecute, is the rise of the use of sham limited liability corporations (“LLCs”) to effectuate these scams.
 LLCs are a hybrid type of legal structure that provides its owners with the protection from liability afforded to corporations with the tax efficiencies and operational flexibility of partnerships.
 LLCs also have the ability to shield the names of their owners, and when used to purchase property can make it difficult to ascertain who the actual owner of the property is.

II. Powers of the Department of Finance
There are two offices within the City’s Department of Finance (“DOF”) that have authority over deeds and combatting deed fraud. The City Register
 records and maintains deeds, while the City Sheriff
 investigates cases of alleged deed fraud and, when appropriate, makes arrests.

The City Register
In Manhattan, Brooklyn, Queens, and the Bronx, the City Register is responsible for recording and maintaining all official documents related to transfers of real property and certain interests in personal property related to co-operatives.
 The documents that are recorded and maintained by the City Register include deeds, mortgages, satisfactions or assignments of mortgages, powers of attorney, and Uniform Commercial Code financing documents for co-operatives.
 To facilitate this responsibility, DOF maintains a database of all property records called the Automated City Register Information System (“ACRIS”) and the City Register accepts all recorded documents electronically through that system.
 In addition, the publicly searchable database allows users to search for and view documents from 1966 to the present.

The City Register also collects the Real Property Transfer Tax (“RPTT”) and Mortgage Recording Tax (“MRT”) when documents are submitted for recording.
 The forms and other documents for paying these taxes are prepared through ACRIS.
The City Register’s discretion with respect to recording deeds is limited. The requirements for recording deeds, mortgages, and other written instruments relating to the conveyance of real property within New York State are set forth in the State Real Property law. Pursuant to State statute, every conveyance presented to the City Register must be recorded, so long as the written instrument being recorded has the appropriate signatures and is notarized or otherwise appropriately witnessed and that all fees have been paid.
  The New York State Court of Appeals has found that, so long as these requirements are satisfied, the City Register has no discretion in whether to record a written instrument – doing so is merely a “ministerial duty.”
 This is true even where the City Register may identify that the deed may be fraudulent.
The Office of the City Sheriff
The Office of the City Sheriff is headed by the Sheriff who may appoint an Undersheriff for each county, as well as Deputy Sheriffs.
 The Sheriff is an officer of the court whose main job is to serve and execute legal processes/mandates issued by the State courts, legal community and the general public.
 The Office of the City Sheriff enforces court mandates and processes and the majority of its duties include: 1) discovery and seizure of property; 2) cigarette tax and license enforcement; 3) arrests; and 4) serving a variety of mandates, orders, and decrees issued by various courts.

The Sheriff, Undersheriffs, and Deputy Sheriffs are designated as peace officers with the authority to make arrests, including warrantless arrests.
 As part of its investigatory and arrest powers, the Office of the City Sheriff has a Bureau of Criminal Investigation (“BCI”) which serves as the agency’s criminal tax and financial crimes investigation unit. BCI conducts a wide variety of criminal investigations such as investigations into alleged real property deed fraud.
 In doing so, the Sheriff works collaboratively with other governmental officials like the New York Police Department, the District Attorneys’ Offices, and the State Department of Taxation and Finance.

III. Efforts by the Department of Finance to Combat Real Property Deed Fraud

The Commissioner of DOF has recently implemented a number of programs and policy changes to combat real property deed fraud. Some of those initiatives are outlined below, and the Committee looks forward to hearing testimony regarding their efficacy as well as testimony about any other steps DOF is undertaking to combat deed fraud.
Flagging Suspicious Deeds
According to the Administration, DOF has identified indicators of deed fraud that are observable from a review of the deed and transfer documents. Indicators include a sale price far below market value, multiple transfers between LLCs in a short period, or transfers by people or entities known to have committed or suspected of deed fraud in the past.
Previously, when the City Register reviewed a deed that had these and other questionable indicators, in an effort to be “customer-friendly” it was the agency’s policy to return the deed to the filer with instructions on how to cure the defects.
 However, the agency realized that it was essentially providing a “road map” for those engaged in fraud to have their fraudulent deeds recorded.
 For example, if multiple Social Security numbers were used over several documents, which is an indicator of a suspicious deed transfer, the City Register would highlight this discrepancy and return it to the filer to correct the information. 

Now, rather than returning the deed to the filer, the City Register will refer suspicious deeds to the Sheriff for investigation.
 The Sheriff will contact the buyers and the sellers to determine that they understand what is happening by having the deed recorded.
 If it appears the filer has a legitimate application but needs help with a few defects, the Sheriff will work with the filer to fix the issues in about 36 hours and City Register will record the deed.
 If questions remain about whether the filing is legitimate, the Sheriff can continue investigating and if appropriate, make an arrest.
 DOF reports that it has approximately 120 cases of deed fraud currently under investigation. 

Notice of Recorded Document Program
DOF has implemented the Notice of Recorded Document Program which allows property owners, lienors, or their designees (or executors/administrators of the estates of owners) to register to receive electronic or regular mail notification when a deed or deed-related document, or another document affecting an ownership interest in real property has been recorded against a property.
 This free program alerts registered property owners when documents are recorded without their knowledge and will allow them to take steps to limit the harm caused by the recording of a fraudulent document.
 Deed holders or newly recorded deeds are automatically enrolled in the program, while deed holders who already held recorded deeds at the time of the program’s implementation may elect to register for the program.
  
Changes to the RPTT Form
In May 2015, DOF imposed new disclosure rules for LLCs that purchase or sell property in New York City. Specifically, DOF changed the RPTT form to require that the names of all members of the LLC be disclosed, whereas the prior version of the form required only that one member of the LLC be named.
 

State Legislation

According to the Commissioner of DOF, the agency is sponsoring three pieces of State legislation intended to prevent deed fraud.
 The first is a bill that would require that all real property conveyances requiring a deed be recorded.
 Whereas it is common practice to record deeds, there is no requirement that it be done
 and, particularly in cases of inherited property, deeds are not always recorded.
 The second bill would require that notaries public be fingerprinted.
 The third bill would allow DOF to remove a deed from the record where the Sheriff’s investigation reveals it to be fraudulently filed because, currently, the Sheriff can investigate and even make arrests, but the City Register cannot legally remove a deed from the record.

IV. February 1, 2016 Hearing

The Committee looks forward to hearing from the Commissioner of DOF, the City Register, and the Sheriff to learn more about the how real property deed fraud is effecting New York City property owners and the efforts that are being made to combat it. Members of the public and government groups have also been invited to testify.
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