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OVERSIGHT: SOCIAL ADULT DAY CARE FOLLOW-UP
INTRODUCTION

On January 7, 2016, the Committee on Aging, chaired by Council Member Margaret Chin, will hold a hearing on Social Adult Day Care Follow-Up. This hearing will survey the implementation and impact of Local Law 9 of 2015, which was enacted into law in January 2015, and will examine the first mandated report pursuant to Local Law 9, issued by the ombudsperson for the social adult day care program. Those invited to testify include representatives from the New York City Department for the Aging (DFTA), service providers, and advocates. 

BACKGROUND


New York City is currently home to 1.52 million individuals 60 and older, 18.1 percent of the city’s population, with the population of older New Yorkers expected to increase significantly in the coming years (10.1 percent of New York City’s population is between 45-59 years old).
 By 2040, more than one out of every five New Yorkers will be 60 and older.
 This trend is likely to continue, as life expectancy at birth is at an all-time high for New York City.
 The aging of the baby boomer generation means that the cumulative growth of the 85+ population will be nearly 200 percent by 2050.
 As its population continues to age, the city will face a growing demand for supportive care services, including social adult day care (SADC) programs.

Overview of Social Adult Day Care (SADC) Programs


SADC, a form of adult day services (ADS), is a program which provides functionally impaired individuals such as those suffering from Alzheimer’s, dementia, or other chronic health conditions with socialization, supervision, monitoring, personal care, and nutrition in a protective setting during part of the day.
 ADS programs are intended to offer a cost‑effective alternative to in-patient services while allowing the individual receiving services to maintain a higher quality of life.
 The National Adult Day Services Association identified 5,685 adult day service programs operating in the United States in 2014.
 According to a 2010 MetLife study, more than 260,000 participants and family caregivers are served nationally through these programs.
 In New York State, over 15,000 older individuals receive Medicaid-funded SADC services each year.
 As New York City’s older adult population is expected to increase by 50 percent within the next two decades, SADC programs are likely to remain a critical component of the care-giving system.
 
SADC programs serve a particularly vulnerable segment of older adults by providing a secure environment where participants can receive services designed to help them achieve optimal levels of physical and mental cognitive functioning.
 Caring for a functionally‑impaired family member often places a great burden and stress on loved ones and social adult day care programs can provide caregivers with much-needed respite, as well as an opportunity to continue working.
 While properly managed SADC programs provide an essential service, the lack of regulation and oversight of these programs has created an opportunity for unscrupulous providers to open programs that may endanger the welfare of vulnerable seniors, threaten the funding of senior centers, and lead to fraudulent Medicaid practices. 

New York State does not require a license, certification, or registration to operate a social adult day care program.
 There is also no application process with the State to apply to become a social adult day care provider.
 However, social adult day care programs that receive funding from the New York State Office for the Aging (SOFA) or local aging offices, such as DFTA, must comply with minimum requirements set forth in regulations promulgated by SOFA.
 These regulations were adopted by SOFA in 1994, and have not been updated in over 20 years.
 SOFA regulations require social adult day care programs to adhere to service standards that include participant eligibility requirements, admission and discharge instructions, and the development of a service plan for each consumer.
 Programs must provide socialization services, supervision and monitoring, personal care, and nutrition.
 Allowable optional services include maintenance and enhancement of daily living skills, transportation between the home and the program, caregiver assistance, case coordination and assistance.
 In December 2015, New York State Comptroller Thomas P. DiNapoli released an audit of SOFA and the New York State Department of Health (NYSDOH)’s oversight of SADC programs which concluded that the regulations are “broad in nature and in some cases lack detailed measures that would be helpful in evaluating program quality and performance.”

To ensure accountability, programs must also establish, file, and follow the program’s written policies and procedures regarding the operation of the program with the area aging office for review.
 Programs must conduct self-evaluations, maintain records of the program and participants, as well as adhere to staffing requirements, including staff training.
 In May 2015, NYSDOH issued new guidance that requires SADCs contracting with a Managed Long-Term Care (MLTC) Plan to complete a self-certification with NYSDOH that the program meets the standards and requirements set forth in the SOFA regulations.
 New SADC programs must complete an electronic certification form prior to contracting with an MLTC plan, while existing programs must recertify their compliance. Even with this new requirement, there is no mechanism for ensuring that the monitoring and certification data provided by SADC providers is accurate.
 
Area aging offices, such as DFTA, are responsible for oversight of directly-funded programs.
 In the FY 2016 budget, the de Blasio Administration allocated $1.35 million for SADC programs overseen by DFTA.
 The Council allocated an additional $950,000 to enhance funding for these programs.
 DFTA’s Bureau of HealthCare Connections oversees the ten discretionary SADC contracts.
 Approximately 163 individuals were served through these programs in Fiscal Year (FY) 2015.
 According to DFTA’s 2016 Annual Plan, the Department anticipates providing 17,413 hours of social adult services in FY 2016.

Fraud Concerns and “Pop-Up” Programs

Local Law 9 emerged as a result of numerous concerns over the proliferation of unregulated SADC programs in recent years, and abuses that followed as a result. The number of these programs in New York City grew rapidly between 2010 and 2012, from 40 to nearly 200, largely in response to the new availability of Medicaid reimbursement funds.
 In 2011, growing Medicaid costs combined with a projected $10 billion budget deficit led Governor Andrew Cuomo to propose significant changes to New York State’s Medicaid program.
 Following a series of reforms and redesign, Medicaid beneficiaries now receive long-term care in residential or community settings through MLTCs.
 MLTCs provide or arrange for health and long term care services, including SADC.
 Operators may receive Medicaid reimbursement through MLTCs for providing SADC, but as long as the operators are not receiving SOFA or City funding, there are no direct government regulations in place to ensure the programs are providing proper and safe services.
 

During a September 2012 oversight hearing on SADC programs, then‑DFTA Commissioner Lilliam Barrios-Paoli expressed concern that so-called “pop-up” SADC programs were recruiting Medicaid eligible seniors who did not require SADC services, noting that oversight of enrollment had decreased following the State’s Medicaid redesign.
 Accusations of fraudulent practices at “pop-up” programs reemerged in the spring of 2013 with the arrest of New York State Assembly Member Eric Stevenson on charges related to offering to pass legislation limiting the number of SADC programs in New York City on behalf of an operator in exchange for bribes.
 

Reports of inappropriate recruitment tactics by providers, such as offering cash payments and free meals, also emerged.
 SADC programs can receive daily reimbursement rates of nearly $100 per person, while City senior centers function on an average of $4 per person, per day.
 In June 2013, when the New York City Council’s (Council) Committees on Health and Aging considered legislation regarding SADC programs, advocates and service providers testified that by offering incentives, “pop-up” programs were causing the daily attendance rates of senior centers to decline, threatening their ability to maintain funding and stay open.
 While New York State took some steps to attempt to limit fraudulent Medicaid reimbursements to SADC programs,
 the Council continued to receive reports of new businesses purporting to be SADC programs without offering proper services for functionally impaired adults.
In Fall 2013, NYSDOH contracted with Island Peer Review Organization (IPRO) to perform a one-time study of compliance by MLTC SADC programs operating in the city, which included 173 announced on-site monitoring reviews.
 IPRO tested 111 criteria and reported 90 percent or greater compliance for 52 of these (46.8%).
 However, it found less than 50 percent compliance for 18 (16.2%) other criteria.
 These included areas such as participant eligibility, service plans, and required services. For example, while 87 percent of providers were able to demonstrate that participants met eligibility requirements, only 59 percent could prove that an eligibility assessment occurred prior to program admission.
 With respect to service plans, 92 percent of providers had compliant written participant service plans, but only 74 percent could demonstrate that they developed such plans within the state-mandated 30 days of admission and 58 percent could identify who participated in developing the plans.
 While most SADCs met minimum standards for three of the four required service components (socialization, supervision and monitoring, activities of daily living assistance), only 43 percent could demonstrate that they met the requirement of the fourth service component of nutrition that menus be reviewed by an appropriately credentialed professional.
 Furthermore, half had insufficient documentation about the dietary needs of individual participants.
 Furthermore, according to a report from the New York State Comptroller’s Office, three programs studied by IPRO were referred to the Office of the Medicaid Inspector General (OMIG) for investigation.
  
Local Law 9 of 2015 

In May 2014, Council Member Margaret Chin introduced Int. No. 358, which sought to regulate those social adult day care programs that did not receive funding from the state or city.
 The Committee on Aging and the Committee on Health first held a hearing on this legislation on September 4, 2014, at which time testimony was heard from the New York City Department of Health and Mental Hygiene (DOHMH), DFTA, advocates and service providers.
 Subsequently, Int. No. 358 was amended to require registration of social adult care programs, to place primary responsibility of regulation of social adult day care programs with DFTA, and to expand the role of the social adult day care ombudsperson provided for in the legislation.
 The Committee on Health unanimously approved the amended A-version of the bill on December 16, 2014, and the full Council passed the bill on December 17, 2014 by a vote of forty-nine in the affirmative and two in the negative with zero abstentions. The bill became law on January 17, 2015, as Local Law 9 of 2015 (Local Law 9).


As enacted, Local Law 9 requires that all social adult day cares (SADCs) that do not receive grant funding pursuant to the State Elder Law meet the standards and requirements promulgated by SOFA for publicly funded programs related to program standards and participant rights.
 DFTA was required to adopt rules establishing civil penalties between $250 and $500 per day for SADCs and specifying those violations subject to penalty.
 The law required that such rules be adopted 12 months after the law’s enactment.
 As of the date of this hearing, DFTA has not proposed any rules concerning SADCs. 
Furthermore, all SADCs operating in the city are mandated to register with DFTA.
 This requirement took effect on July 17, 2015.
 All current (as of that date) SADCs were required to register with DFTA no later than November 1, 2015, and programs established after November 1, 2015 must register with DFTA within two weeks of establishment.
 DFTA’s prescribed registration form requires each SADC to provide, at a minimum
:
· The program’s name, tax ID number, site address, phone number, days and hours of operation, and year of establishment;

· Certification that the program site is compliance with the Americans with Disabilities Act (ADA);
· Whether or not the program has certified with the New York State Office of the Medicaid Inspector General, and if not, an explanation of the failure to certify;
· The name, title, phone number, and email address of its director;

· Information about its corporate structure, including the entity type and corporate address; and

· The name, address, and phone number of each MTLC which with the program has a formal agreement.

Any entity that operates as a SADC without registering is subject to a civil penalty of $250 to $1,000 per day.
 The responsibility is on the SADC to provide updated registration information as changes occur.

Local Law 9 authorizes DFTA and employees of another agency designated by the Mayor to issue notices of violation for failure to register or follow program standards.
 Because no such agency was designated within 30 days after the law was enacted, the Department of Consumer Affairs was automatically authorized to issue such notices along with DFTA.

Finally, Local Law 9 established an ombudsperson at DFTA responsible for establishing a system to receive comments and complaints with respect to any SADC, requesting a list once annually of certified SADCs operating within the city from the state Department of Health, investigating complaints and any information known to DFTA that a SADC may be in violation of the provisions of Local Law 9, and upon finding that there has been such a violation, notifying the SADC and reimbursing MLTC of the violation and requesting that the MLTC respond to the ombudsperson about if and how such violations will be addressed.
 The ombudsperson may also, at their discretion, forward the results of the investigation and the response from the MLTC to appropriate governmental entities.
 All SADCs must prominently post a sign onsite with information on how to contact the ombudsperson, and that a person may contact the ombudsperson if they have a comment or complain regarding the SADC.
  Individuals seeking to make a compliant or comment regarding any SADC in the City may do so by calling 311 or entering a complaint through DFTA’s online portal.

Social Adult Day Care Ombudsman’s 2015 Report 
 

In addition to those responsibilities described above, Local Law 9 requires the Social Adult Day Care Ombudsperson to provide an annual written report to the Council regarding SADCs.
 The first of these reports was due by January 1, 2016,
 and was provided to the Council on January 4, 2016.


According to the report, as of December 30, 2015, 233 SADC sites were registered with DFTA.
 These included 22 in the Bronx, 97 in Brooklyn, 29 in Manhattan, 75 in Queens, and 10 on Staten Island.
 DFTA was unable to indicate how many SADC programs failed to register. The Department received a list of New York State SADC sites certified with the New York State Office of the Medicaid Inspector General, but noted that the list contained many sites outside of the city, had many duplicates, and was “poorly organized.”
 DFTA is in the process of working through the list to identify those programs that have yet to register with the Department as required. 
Ten sites indicated while registering that they were non-compliant with the Americans with Disabilities Act (ADA), as Local Law 9 requires.
 In response, DFTA sent notices to these sites and their affiliated MTLCs noting the requirement and asking for a response. Copies of these notices were also sent to the New York State Office of Medicaid Inspector General, NYSDOH, and SOFA.
The report further indicated that between July 1, 2015 and December 30, 2015, DFTA received nine complaints with respect to SADCs in New York City, but issued no notices of violation.
 These complaints, and DFTA’s resulting action, included: threatened eviction of a program site by the City Marshal’s Office (complaint was made on an informational basis to DFTA by the Department of Investigation, and the site was not evicted); participants being given $200 coupons for a grocery store (forwarded to NYSDOH for further investigation); a request for more funding to support the number of participants attending (DFTA provided information on the Medicaid application process and referred the complainant to DFTA’s caregiver programs); a SADC staff member asking for advice regarding physical threats from a program participant (DFTA instructed the caller to speak with supervisor and call back if unresolved, there was no follow up from the complainant); an allegation that a program’s space presented fire hazards and structural problems (the New York City Fire Department investigated and found the claims unsubstantiated; however, the site was subsequently closed); evidence of bed bug infestation at a program site (the site received a notice of concern with notifications provided to relevant state authorities and the affiliated MTLC); that a driver was overworked from having to transport 50 participants (DFTA found the site compliant with SOFA standards, but sent a notice of concern); that a site was paying participants for introducing new members to the center and for lunch, and that it was located in a basement with no elevator (DFTA’s investigation is currently ongoing); and allegations that a site was “cheating” on NY Medicaid Choices interviews for member recruitment, providing fake health assessments for members, hiring “cheap and illegal immigrants,” and paying senior members’ salary for services (DFTA sent notice of concern with notifications to relevant state authorities).
          
Finally, the Ombudsperson stated that it was “premature” to offer recommendations regarding the operation of SADC programs, due to the small number of complaints received, but referred the Council to the New York State Comptroller’s Report discussed earlier.

CONCLUSION

SADC programs provide an essential service to older New Yorkers, and necessary respite to their caregivers. However, with the proliferation of unregulated operators in recent years, many older adults found themselves targeted by providers for recruitment to sites providing subpar services below the standards established for state and city-funded entities. Local Law 9 of 2015 represented an important step in bringing accountability to these operators, but it is critical that DFTA, working with its state partners, remain vigilant in enforcing registration requirements and program standards. Today, the Committee will hear from DFTA regarding its implementation of Local Law 9, as well as its continued oversight over SADCs in New York City.    
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