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I.
Introduction
On Thursday, December 3, 2015, the Committee on Consumer Affairs, chaired by Council Member Rafael Espinal, will hold an oversight hearing on the regulation of retail food establishments titled “Supermarket Regulations: Ensuring Consumer Protections and Regulatory Fairness.” Additionally, the Committee will consider Introductory Bill Number 436 (“Int. No. 436”), a Local Law to amend the administrative code of the city of New York, in relation to allowing the commissioner of the department of consumer affairs to issue warnings in lieu of monetary penalties for certain item pricing violations. Those invited to attend and deliver testimony include the Department of Consumer Affairs (“DCA”), various chambers of commerce, representatives of the supermarket industry and other interested parties. 

II. 
Supermarket Regulations
Supermarkets, grocery stores, bodegas and other food retail establishments are a vital part of any city’s economy and of utmost importance for the health of its residents. According to Quarterly Census data from the Bureau of Labor Statistics, in the first quarter of 2015 there were 5,717 supermarkets and grocery stores across the five boroughs, employing almost 60,000 people.
 In addition to these, there are countless mom-and-pop corner stores and neighborhood bodegas that New Yorkers rely on daily to purchase produce, groceries and other household supplies. 

DCA is tasked with ensuring that shoppers at retail food establishments across the City are well served by their local supermarkets, groceries and bodegas. Among DCA’s main enforcement objectives is to ensure that consumers are afforded fair pricing and clear disclosures on the actual price of each item offered for sale; this includes maintaining consistency between both the register and the shelf price. The Committee is interested in discussing DCA’s enforcement of consumer protection laws against retail food establishments in three key areas: pricing of store-packaged products, tax collection, and item pricing. 
a. Prepackaged weighed products: Whole Foods investigation

DCA enforces several state laws that apply to food retail establishments, including requirements that: the weight of items packaged for sale on the premises is accurately calculated and displayed;
 the name and address of an item’s manufacturer or packer is accurately displayed on the item;
 and the contents and/or amount of packaged item is accurately described and displayed.

Earlier this year, DCA announced alarming results from an investigation of Whole Foods, one of the City’s largest supermarket chains.
 The June investigation uncovered systemic overcharging of pre-packaged foods that were weighed and priced by Whole Foods employees.
  DCA tested packages of 80 different types of pre-packaged products and found all of the products had packages with mislabeled weights.
 The overcharges ranged from $0.80 for a package of pecan panko to $14.84 for a package of coconut shrimp.

b. Improper collection of sales tax


Food retail establishments are subject to a myriad of other state and local regulations including those pertaining to sales tax, which are enforced by the State Department of Taxation and Finance.
 The State Tax Department conducts regular audits and cites businesses for not collecting tax on taxable items. 

DCA has also reported that food retail establishments have been found to collect sales tax on items that are not taxable under state tax laws.
 In practice, DCA has treated collecting sales tax on a non-taxable item as a deceptive trade practice under the City’s consumer protection laws and issues notices of violation if it observes such conduct.
 In 2013, DCA issued 212 violations for charging sales tax where such did not apply.
 Earlier this year, DCA proposed a rule to officially categorize unlawful tax collection as a deceptive trade practice.
 According to the supermarket industry, however, improper collection is often the result of mistake and confusion, rather than willful deception. The industry claims that New York City is the only jurisdiction in the state where food retail establishments are regularly fined for incorrectly collecting sale tax on non-taxable items.
 
c. Item Pricing 

In New York City, food retail establishments must comply with an item pricing law, which requires that all products that offered for sale must be individually labeled with a price sticker.
 Most retail stores, those over a certain size, are subject to the item pricing law.
 Certain items are exempt from the individual item pricing requirement. These products include milk, eggs, fresh non-packaged produce, small snack items, food sold for immediate consumption on the premises, bulk food, tobacco products, some frozen items, and jarred baby food.
 Additionally, food retail establishments must ensure that any scanner used at check-out is accurate
 and may not overcharge for any item, regardless of whether the item pricing law applies to the item.
 Failure to comply with any of these provisions will result in fines ranging from $25 to $100 per violation.


The retail food industry has argued that the wide use of computerized check-out technology and the high accuracy of price scanners have overtaken the need for individual sticker prices on each item offered for sale at a grocery store. During a 2011 hearing before this Committee, the industry testified that, due to volume of a constantly changing inventory, item pricing actually increased the likelihood of improper pricing.
 
III. 
Int. No. 436

The City’s current item pricing law requires that a sticker price be affixed to every individual item, or stock keeping item, of every product, or stock keeping unit (SKU), that is offered for sale, except those products that are exempted. For example, each box of Honey Hut Cheerios is an item, and Honey Nut Cheerios, as a group, is a single product or SKU. Under current law, a violation is issued for each SKU for which five or more items are missing a price sticker. No violation is given for failure to item-price less than five items of a single SKU. Once the threshold of five is reached, the retailer will be assessed a violation for failure to item-price that SKU. Int. No. 436 would add a second threshold level to an inspector’s assessment. The bill would allow DCA to issue a warning instead of a violation if less than five SKUs fail to comply with the City’s item pricing laws.


Section 1 of Int. No. 436 would amend subparagraph a of paragraph 2 of subdivision f of section 20-708.1 of the Administrative Code, which details the monetary penalties to be assessed to a retailer for failure to comply with the City’s item pricing law, to provide that DCA may issue a warning in lieu of such monetary fine if the retailer is found to have committed less than five violations of the City’s item pricing law during a first inspection in which any violation is found.

Section 2 of the bill provides that the law would take effect immediately. 

Int. No. 436

By Council Members Espinal, Arroyo, Barron, Chin, Eugene, Koo, Koslowitz, Rodriguez and Ulrich

A Local Law to amend the administrative code of the city of New York, in relation to allowing the commissioner of the department of consumer affairs to issue warnings in lieu of monetary penalties for certain item pricing violations

Be it enacted by the Council as follows:


Section 1. Subdivision f of section 20-708.1 of subchapter 2 of chapter 5 of title 20 of the administrative code of the city of New York is amended to read as follows:


f. Enforcement, penalties. 1. Upon the request of an inspector, the retail store representative shall afford the inspector access to the test mode of the checkout system in use at that retail store or to a comparable function of such system and to the retail price information contained in a price look-up function. No more than one inspection shall be conducted in any twenty-four hour period.


2. In addition to the enforcement powers prescribed in sections 20-703 and  20-704  of  this code, the commissioner may, upon due notice, hold hearings to determine whether  violations of the provisions of this section have occurred. Such notice shall contain a concise statement of the facts constituting the alleged violation and shall set forth the date, time and place of the hearing. Upon a finding of a violation of the provisions of this section, the commissioner shall be authorized to impose a civil penalty as follows:


(a) upon a first inspection, up to twenty-five dollars for the first twenty violations and up to fifty dollars for the twenty-first and successive violations, total violations not to exceed two thousand dollars, except that for a retail store that commits less than five violations of subdivision b of this section, the commissioner shall have the discretion to issue a warning in lieu of a monetary fine for such violations. 


(b) upon a second or subsequent inspection within a two week period, up to fifty dollars for the first twenty continued violations, and up to one hundred dollars for the twenty-first and successive continued violations, total violations issued not to exceed eight thousand dollars.


3. Each failure to comply with subdivision b of this section with respect to any one stock keeping unit shall constitute a separate violation, provided, however, that no violation shall be found where less than five stock keeping items of a particular stock keeping unit lack clearly readable item prices. Following an initial inspection, each inspection that finds a continuing violation with respect to a particular stock keeping unit cited within the previous fourteen days shall constitute a separate continued violation.


§ 2. This local law shall take effect immediately upon its enactment into local law. 
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� NAICS 445110 Supermarkets and other grocery stores, All Counties, 2015 First Quarter, All establishment sizes Source: Quarterly Census of Employment and Wages - Bureau of Labor Statistics, available at � HYPERLINK "http://www.bls.gov/cew/apps/table_maker/v4/table_maker.htm" \l "type=1&year=2015&qtr=1&own=5&ind=445110&supp=0" �http://www.bls.gov/cew/apps/table_maker/v4/table_maker.htm#type=1&year=2015&qtr=1&own=5&ind=445110&supp=0� (last accessed: November 30, 2015)


� 1 NYCRR §221.5


� 1 NYCRR §221.4(a) 


� NY CLS Agr & M § 194


� � HYPERLINK "http://www1.nyc.gov/site/dca/media/pr062415.page" �http://www1.nyc.gov/site/dca/media/pr062415.page� 


�Id.


�Id.


�Id.


� New York Tax Law § 28


� � HYPERLINK "http://nypost.com/2014/09/28/city-supermarkets-caught-charging-unnecessary-sales-tax/" �http://nypost.com/2014/09/28/city-supermarkets-caught-charging-unnecessary-sales-tax/� 


� N.Y. Admin. Code §20-700


� Id. 


� See � HYPERLINK "http://rules.cityofnewyork.us/content/unlawful-tax-collection-rule" �http://rules.cityofnewyork.us/content/unlawful-tax-collection-rule�. As of November 30, 2014, the rule has not been adopted. 


� See Written testimony of the Food Industry Alliance of the State of New York submitted to DCA’s Hearing on Proposed Rule on Unlawful Tax Collection, May 15, 2015. Available by request to the Office of Legal Services.


� N.Y. Admin. Code §20-708.1(b)


� N.Y. Admin. Code §20-708.1(a)(3)


� N.Y. Admin. Code §20-708.1(c)


� N.Y. Admin. Code §20-708.1(d) 


� N.Y. Admin. Code §20-708.1(e) 


� N.Y. Admin. Code §20-708.1(h) 


� Oversight: DCA’s Enforcement of Supermarket Regulations. Hearing of the Committee on Consumer Affairs. January 6, 2011. Accessible on Legistar, available at � HYPERLINK "http://legistar.council.nyc.gov/MeetingDetail.aspx?ID=132418&GUID=0DE5FBC6-DE42-4170-B9F3-583436910C16" �http://legistar.council.nyc.gov/MeetingDetail.aspx?ID=132418&GUID=0DE5FBC6-DE42-4170-B9F3-583436910C16� 
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