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INTRODUCTION


On November 19, 2015, the Committee on Civil Service and Labor, chaired by Council Member I. Daneek Miller, will hold a hearing entitled “Oversight: White-Collar Workers in the Private Sector: The Struggle for Worker Rights, Organizing and Unionization.” Invited to testify are representatives from the New York City Office of Labor Relations, the Office and Professional Employees International Union, Local 153 and other labor union representatives, National Employment Law Project, as well as additional interested parties.
BACKGROUND
 Introduction

During the 20th Century, the the percentage of the American workforce considered white-collar shifted significantly from 18 to 60 percent.
 For example, due to modernization, although the agricultural output of the country increased significantly during that century, the percentage of the population engaged in farming dropped from 40 percent, to under two percent.
 Similarly, in manufacturing, due to advances in technology and foreign outsourcing, far fewer workers were needed.


According to the U.S. Bureau of Labor Statistics, union membership rate in private industry was 6.6 percent in 2014, in contrast with the public sector, which was 35.7 percent.
 These data are part of a downward trend in unionization rates—a decade earlier, private industry was 7.9 percent organized and the public sector was 36.4 percent union.
 In the public sector, local government was the most unionized (41.9 percent), including such occupations as teachers, police and firefighters.
 In the private sector, the most heavily unionized industries were transportation and utilities (20.1 percent), construction (13.9 percent) and manufacturing (9.7 percent).
 From 2004-2014, the blue-collar industries with the sharpest decline were the mining and energy sectors (including oil, gas and quarrying), which went from 11.4 to 4.8 percent. And, the leisure and hospitality sector was lower than most at 3.2 percent.


The rate of union membership for white-collar jobs, however, were significantly lower, with professional and business services at 2.3 percent and the financial services at 2 percent. 
Problems Faced By White-collar Workers
Misclassification as Independent Contractors


One issue that non-organized white-collar workers frequently face, is being classified as independent contractors, when they properly should be considered employees; the Treasury Inspector General for Tax Administration recently estimated that millions of American workers are currently misclassified in this manner.
 According to the Inspector General’s report: 
When employers treat their workers as independent contractors, they do not withhold any taxes from their workers’ salaries and are required to annually issue them a Form 1099-MISC. In this instance, the worker is responsible for paying the entire amount of his or her Social Security and Medicare taxes, as well as any Federal income taxes. When employers treat their workers as employees, they are required to withhold Federal income taxes from their workers’ salaries and are required to annually issue them a Form W-2, Wage and Tax Statement. Employers are also required to withhold Social Security and Medicare taxes from their employees’ wages, as well as pay the employer’s share of these taxes. Employers are also responsible for paying Federal unemployment taxes

for their employees.


In addition, independent contractors are usually not offered standard employee benefits such as health insurance and 401(k)s, nor do they qualify for overtime, paid holidays or other time off. Their employers do not pay into state unemployment insurance or workers’ compensation funds on the contractors’ behalf, either.


The Internal Revenue Service (IRS) has guidance for determining whether a worker is an employee or independent contractor.
 It states, “You are not an independent contractor if you perform services that can be controlled by an employer (what will be done and how it will be done). This applies even if you are given freedom of action. What matters is that the employer has the legal right to control the details of how the services are performed.”

Overtime

Many lower-paid white-collar workers who are correctly classified as employee have not received overtime. This has been a significant problem for decades; however, President Obama last year increased the threshold for which employees are entitled to overtime.
 Generally, salaried employees are not entitled to overtime under the U.S. Fair Labor Standards Act of 1938.
 However, some employees are improperly classified as salaried so their employers can avoid paying overtime. To alleviate this problem, a minimum salary was determined where employees who make less than this amount are entitled to overtime. Until 2015, the threshold was about $23,700. Under the new rule, however, this has increased substantially to $50,400 or about $970 per week.
 This was essentially an overdue adjustment for inflation, to make the current threshold the equivalent of the number established in 1975.
 It is estimated to cover approximately five million workers.
 

Many positions at financial services firms, including banks and investment banks, still earn in excess (and in many cases, far in excess) of the new threshold. Some such bankers have complained of terrible working hours, including 90-hour work-weeks and the need to cancel vacation and weekend plans at the last minute because of work.
 
Suicide and other Health Risks

Because of the high-stress environments and long hours particularly in the financial services industry, many white-collar workers are at risk for health problems and even suicide because of their working conditions. In a story published in July 2015, Dow Jones’s MarketWatch wrote about two bankers who had recently committed suicide stating that, “[w]hile suicide rates overall remain lower among those who have more education, there have been reports of a dozen such cases of suicide of white-collar workers who worked for high-profile financial firms over the last 18 months.”
 The article goes on to state that, “[a]mong the professions with suicide rates 1.5 times or more than the rest of the population are doctors, dentists, veterinarians, financial workers, lawyers, and engineers, according to the CDC National Occupational Mortality Surveillance Database.”
 

The article continues, “‘Workplace stresses play a precipitating role in suicide,’ says Richard McKeon, the director of the Suicide Prevention Branch at Substance Abuse and Mental Health Services Administration in Washington, D.C. ‘Often they can be a triggering point to make a suicide attempt, but would be rare to be the only factor. Someone under stress at work can become depressed or drink more, [which] can cause a negative downward spiral.’”


In addition, in the past few years, a lot of research has been done into the health risks of sedentary jobs. Studies have found that sitting for long periods of time can contribute cardiovascular disease, type-2 diabetes, and some types of cancer, even for people who exercise regularly.
 Studies have also found that jobs with high demands and low decision control contribute to heart disease.

Advantages Unionizing

White-collar workers may benefit from organizing and collectively bargaining for their job terms and conditions. In 2014, workers represented by unions earned 21 percent more than unrepresented workers, according to the U.S. Department of Labor.
 In 2014, unionized women earned 24 percent more than non-union women.
 African American union members earned 25 percent more, Asian workers earned four percent more, and for Latino workers, salaries were 29 percent higher for organized employees.
 Additionally, union members are much more likely than non-union members to have employer-provided healthcare and pension plans.

One of the reasons why white-collar organizing has not been very successful is the impression that unions are for blue-collar workers.
 However, as detailed above, white-collar workers increasingly have to deal with similar issues to other workers who are not organized, i.e., misclassification as independent contractors or salaried employees, lack of overtime and poor working conditions. These are among the main issues that unions typically collectively bargain about with employers.

White-Collar Union Activity

There have been some successful attempts to organizing professional employees and unions for white-collar workers have staged actions against employers for such workers. In 2014, Administrative Law Judges in Washington, D.C. voted to join the International Federation of Professional and Technical Engineers, with 80 percent of the judges voting in favor.
 The effort to unionize was fought heavily by the court, who hired outside counsel to fight it.


In addition, in 2013, members of UAW Local 2320 in New York, the majority of whom are lawyers, voted to strike after their employer, Legal Services NYC, pushed for cuts to benefits in a recent contract negotiation. At around the same time in 2013, professional healthcare workers in California picketed numerous University of California medical centers, protesting executive pay raises and cuts to wages and benefits for employees.
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