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I. Introduction


Today, the Committee on Consumer Affairs, chaired by Council Member Rafael Espinal, will vote on a bill that would add cigarette dealer license-related penalties for the manufacture and sale of synthetic cannabinoids and phenethylamines. This bill was previously heard at a joint hearing on September 21, 2015, conducted by the Committees on Public Safety; Health; Mental Health, Developmental Disability, Alcoholism, Substance Abuse and Disability Services; and Consumer Affairs. The committees received testimony from the Departments of Health and Mental Hygiene (DOHMH), Consumer Affairs (DCA), and Homeless Services; the Mayor’s Office of Criminal Justice; the New York City Police Department (NYPD); the New York City Sheriff’s Office; and other interested parties. 
II. Background

Synthetic cannabinoids—better known as synthetic marijuana, K2 or Spice—refers to a wide variety of herbal mixtures that have been sprayed with chemical additives that produce psychoactive effects.
 Some users report experiences similar to those produced by marijuana—elevated mood, relaxation, and altered perception.
 However, in some cases the effects are stronger and/or more dangerous than those of marijuana. For example some users have experienced extreme anxiety, paranoia, and hallucinations.
 In fact, DOHMH issued an advisory on July 27, 2014 about fifteen cases of adverse reactions to synthetic cannabinoids.
 The reactions included agitation, anxiety, nausea, vomiting, high blood pressure, tremors, seizures, hallucinations, paranoia, and violent behavior.
 On April 17, 2015, DOHMH issued a press release warning New Yorkers of the unpredictable and dangerous effects synthetic cannabinoids cause because there were more than 120 emergency room visits between April 8th and April 15th.
 There is no antidote presently available for synthetic cannabinoid intoxication.

Nationally, synthetic cannabinoids are relatively popular among young people.
 It is the second most popular type of drug among high school seniors.
 However, in New York City the drug is widely used among homeless people.
 Users in New York City reportedly often smoke openly on the street.
 East Harlem, Central Harlem, Chelsea
 and Central Brooklyn
 are among the neighborhoods where increased emergency room visits related to synthetic cannabinoid use have been identified. 

Synthetic cannabinoids have been readily available in “head shops,” local bodegas, and via the internet for years.
 The wide-spread availability of synthetic cannabinoids at local retailers and corner stores tracks with a long-standing history of unlawful activity occurring from time to time in New York City bodegas. For example, in June of this year, owners and employees of a bodega in Harlem were indicted for a scam that stole $2.7 million from the federal Supplemental Nutritional Assistance Program (SNAP) over five years.
 Also this summer, the NYPD reported that during a year-long NYPD crackdown on illegal gambling and numbers-running operations in Brooklyn, a majority of the busts have occurred in bodegas.

Illegal cigarettes are another smoke-able illicit product that is sometimes sold at bodegas. Cigarette retailers in New York City are required to be licensed by DCA and the commissioner may order the sealing of the premises of a business that is found to have engaged in unlicensed activity or committed numerous violations of applicable local law. New York State assesses higher taxes on cigarettes than states such as Virginia. Pursuant to New York State law, cigarettes purchased out of state may not be sold in New York. A report in 2014 indicated that inspections by the Department of Finance, however, found such out-of-state illegal cigarettes in 48% of the bodegas inspected around that time.
 The sale of illegal cigarettes appears to be linked to the sale of synthetic cannabinoids. Testimony at the hearing on September 21 from representatives from the Sheriff’s Office indicated that there is a strong correlation between bodegas selling illegal, untaxed cigarettes and those selling synthetic drugs. Busts of synthetic cannabinoids in bodegas tend to reveal large supplies of illegal cigarettes, and vice versa.

States have moved to respond to the threat of synthetic cannabinoids and other synthetic drugs. Since 2011, all 50 states have banned some synthetic drugs.
 Legislation often targets specific ingredients used to create these drugs. However, to avoid prosecution, manufacturers have continually altered the chemical composition of these banned substances to create similar drugs not yet explicitly covered by law. Legislators have reacted with general bans prohibiting entire classes of substances or by using broad language to describe the overall chemical makeup. Thirty-four states—New York not among them—also use analogue laws, which prohibit drugs with chemical structures and effects substantially similar to those of already banned substances.
 In addition, jurisdictions have successfully prosecuted retailers using public nuisance laws, as well as consumer protection laws against false advertising and mislabeling.

In August of 2012, the New York State Department of Health (DOH) expanded the existing list of prohibited drugs and chemicals in the State Sanitary Code to include dozens of substances commonly used to make synthetic drugs. The same year, Attorney General Eric Schneiderman filed suit against 12 upstate retailers that sold synthetic drugs for violating New York State’s labeling laws, which require consumer products’ packaging to identify the manufacturer, the common product name, the net quantity of contents, and warnings for customary use, among other information.
 Within three and a half months, Schneiderman obtained eight orders permanently banning synthetic drugs from the retailers and won a state Supreme Court ruling that resulted in a $15,000 penalty.
  

The alarming increase in synthetic marijuana-related emergency department visits in early 2015 has prompted further regulatory and legislative action. On the state level, DOH passed emergency measures in August of 2015 to ban two additional classes of compounds, covering potentially hundreds of chemicals.
 The DOH regulations allow for an owner or an employee of an establishment selling synthetic drugs to be charged with possession of an illicit substance, with criminal penalties of up to $500 in fines and up to 15 days in jail, and civil penalties of up to $2,000 per violation. In the state legislature, there are currently at least seven bills pending to address this issue with varying approaches, including bills that ban analogue drugs, add synthetic marijuana to the definition of marijuana, and create a surrender program. 

In New York City, at the request of Council Speaker Melissa Mark-Viverito, a multi-agency operation was created to inspect suspected sellers of synthetic marijuana. Led by the NYPD, the effort is joined by the New York City Sheriff’s Office, DCA, and DOHMH. In early July of 2015, five retailers centered around 125th Street and Lexington Avenue in East Harlem were inspected, all of which had previously been served with an order to stop the sale of synthetic marijuana from DOHMH Commissioner Dr. Mary Bassett.
 A total of nearly 8,000 bags of synthetic marijuana were recovered at two of the locations.
 Several weeks later, a second inspection in the same area resulted in the confiscation of more than 2,000 bags of the substance.

On September 16, 2015 NYPD, along with the United States Attorney’s office and several other federal agencies, charged ten defendants involved in a massive K2 distribution ring.  According to NYPD, the drug enterprise, operating in all five boroughs, allegedly involved the unlawful importation of at least 100 kilograms of K2, an amount sufficient to produce approximately 1,300 kilograms of dried product or approximately 260,000 retail packets.  Coordinated with the announcement of these criminal charges, five processing facilities and warehouses used to store and distribute K2, and over 80 stores and bodegas around New York City were searched.  
Despite some regulatory successes, additional enforcement measures are needed to prevent a continued rise of synthetic marijuana use and corresponding hospitalizations, as well as the continued evolution of these drugs in an attempt to remain one step ahead of regulatory efforts. City officials are examining a range of approaches, incorporating lessons learned from previous attempts to criminalize and prosecute drug sellers while addressing the complex network of social factors that drive increases in drug use. 

III. Analysis of, and Changes to, Proposed Int. No. 885-A 

Proposed Int. No. 885-A would add cigarette dealer license-related penalties to legislation being voted on in the Committee on Public Safety today, Int. No. 917-A, which would prohibit the knowing manufacture, sale, offer for sale, display for sale, distribution for sale, or possession with intent to sell of a variety of synthetic cannabinoids and phenethylamines, analogues of these substances, imitations of these substances, and substances represented as being these substances, and substances commonly known by street names for these substances, including synthetic marijuana, bath salts, and K-2. 
The bill would add these synthetic drug violations to the list of violations that require suspension (for first violations) and revocation (for subsequent violations) of a violator’s retail cigarette dealer license. 

The bill would also allow the commissioner of DCA to refuse to renew a cigarette dealer license if the license holder has been convicted of a violation of the prohibitions created by the Int. No. 917-A. 
Since it was heard on September 21, this bill was revised to clarify that mandatory revocations for a second offense apply to subsequent license holders at the same location unless the subsequent license holder demonstrates that they acquired the license or business through an arm’s length transaction and that the sale was not completed to avoid the effect of violations on the premises. This provision is modeled on existing provisions requiring arm’s length transactions to avoid repeat offender penalties for other cigarette license-related violations.
The bill would take effect 60 days after its passage into law.

Proposed Int. No. 885-A

By The Speaker (Council Member Mark-Viverito) and Council Members Gibson, Cohen, Arroyo, Barron, Chin, Johnson, Koo, Mendez, Richards, Rose, Wills, Crowley and Cumbo
A LOCAL LAW
To amend the administrative code of the city of New York, in relation to the revocation, suspension, or refusal to renew a cigarette dealer license due to the sale of synthetic drugs or imitation synthetic drugs

Be it enacted by the Council as follows:
Section 1. Section 10-203 of the administrative code of the city of New York is amended by adding a new subdivision h to read as follows:

h. Any person who engages in business as a retail dealer pursuant to section 20-202 of the code shall be subject to: 

1. a mandatory suspension of his or her retail dealer license for a period of thirty days for a violation of this section; or

2. a mandatory revocation of his or her retail dealer license, or of any subsequent license holder, for a second or subsequent violation of this section occurring on a different day at the same place of business within a three-year period, unless the subsequent license holder provides the commissioner of the agency that has commenced the proceeding to recover a civil penalty pursuant to subdivision d of this section with adequate documentation demonstrating that such subsequent license holder acquired the premises or business through an arm’s length transaction, as defined in paragraph 5 of subdivision d of section 20-202 of the code, and that the sale or lease was not conducted, in whole or in part, for the purpose of permitting the original licensee to avoid the effect of violations on the premises.
§ 2. Paragraphs 2 and 3 of subdivision a of section 20-206 of the administrative code of the city of New York, paragraph 2 as added by local law number 2 for the year 2000 and paragraph 3 as amended by local law number 69 for the year 2009, are amended, and a new paragraph 4 is added to such subdivision, to read as follows:

2. not paid, within the time permitted by law, any civil penalty or judgment duly imposed pursuant to the provisions of this subchapter or any rules promulgated thereunder or pursuant to chapter thirteen of title eleven of this code, or chapter forty of title eleven of this code relating to cigarette sales[.]; or
3. violated the provisions of section 17-714 of this code or any rules promulgated thereunder[.]; or

4. violated any provision of section 10-203 of this code or any rules promulgated thereunder.
§ 3. The commissioner of consumer affairs may promulgate rules as may be necessary for the purposes of carrying out the provisions of this local law.

§ 4. Severability. If any section, subsection, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of this local law, which remaining portions shall continue in full force and effect.
§ 5. This local law takes effect 60 days after it becomes law.
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