
Committee on Aging

Eric Bernstein, Counsel

James Subudhi, Policy Analyst

Dohini Sompura, Finance Analyst

[image: image1.png]



THE COUNCIL OF THE CITY OF NEW YORK 
COMMITTEE REPORT OF THE HUMAN SERVICES DIVISION

Matt Gewolb, Legislative Director
COMMITTEE ON AGING

Hon. Margaret Chin, Chair

September 21, 2015 

PROPOSED RES. NO. 105-A:
By Council Members Chin, Vallone, Arroyo, Constantinides, Ferreras-Copeland, Koo, Miller, Palma, Rose, Mendez, Koslowitz and Menchaca
Title: 
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Title: 
Resolution calling upon the New York State Legislature to pass and the Governor to sign legislation requiring the mandatory reporting of suspected elder abuse.
INTRODUCTION

On September 21, 2015, the Committee on Aging, chaired by Council Member Margaret Chin, will hold a hearing on Proposed Res. No. 105-A, sponsored by Council Members Chin and Vallone, a Resolution calling upon the New York State Assembly to pass, and the Governor to sign A.5336A and S.639, legislation authorizing banks to refuse payment of moneys when there is reason to believe that a vulnerable adult is being financially exploited, and Res. No. 106, sponsored by Council Member Chin, a Resolution calling upon the New York State Legislature to pass and the Governor to sign legislation requiring the mandatory reporting of suspected elder abuse. This is the first hearing on both resolutions. Those invited to testify include representatives from the New York City Department for the Aging (DFTA), the Human Resources Administration-Adult Protective Services (HRA-APS), service providers, and advocates. 
BACKGROUND

New York City is currently home to 1.49 million individuals 60 and older, with the population of older New Yorkers expected to increase significantly in the coming years.
 By 2030, nearly one out of every five New Yorkers will be 60 and older.
 This trend is likely to continue, as life expectancy at birth is at an all-time high for New York City.
 
Two of the most critical issues confronting the city’s older population are social isolation and elder abuse. According to DFTA, in 2012, 33.1 percent of individuals aged 65 and over, and almost 50 percent of persons 85 and older in New York City were living alone.
 Individuals living alone had the second highest poverty rate among all older households.
 Isolation makes these individuals more susceptible to health risks, including higher rates of mortality from breast cancer, high blood pressure, heart disease, and other chronic diseases.


Social isolation also makes older adults more vulnerable to elder abuse. Elder abuse can take several different forms. These include physical abuse, sexual abuse, emotional abuse, active neglect, passive neglect, and financial exploitation.
 Elder abuse can have a debilitating effect, as one study found that mistreated older adults are three times more likely to die within three years than non-mistreated elders of similar age and medical/social circumstances.
 Physical abuse may result in permanent disability, nursing home placement, or death, while financial exploitation can deplete the limited resources many seniors have for even basic life necessities.


A comprehensive 2011 study of elder abuse in New York State found that an estimated 260,000 older adults had been victims of at least one form of elder abuse in the preceding year. Significantly, the incidence rate of elder abuse in New York State is nearly 24 times greater than the number of cases actually referred to social service, law enforcement, or legal authorities.
 141 out of 1,000 older New Yorkers have experienced an incidence of elder abuse since they turned 60 years of age.
 New York City had the highest rate of documented elder abuse, both overall, with 3.79 reported cases per 1,000 adults, and in non-financial abuse and financial abuse categories.
 The abusers of New York City’s older adults are often family members. 36.2 percent of abusers were the individual’s own children, while 29.1 percent were their spouses or partners.
 The most reported form of abuse in the city was emotional abuse (48.1 percent of victims), followed by physical abuse (44.2 percent), financial abuse (34.7 percent), neglect (10.9 percent), and sexual abuse (.71 percent).
 The difference between New York City and other regions of the state is particularly striking when it comes to financial exploitation, where the rate of older adults reporting financial abuse in the city was 47 percent higher than the rate in the next highest region (Long Island).
 Older females are far more likely (66.2 percent) to be victims of abuse than older males (33.8 percent).
 
Mandatory Reporting of Elder Abuse

Although different in scope, nearly all states contain mandatory elder abuse reporting requirements. Fourteen states require all persons suspecting elder abuse to report it to adult protective services (APS), while most states limit mandatory reporters to physicians, home health care providers, mental health service providers, and law enforcement authorities.
 In addition, ten states add financial institutions to the aforementioned categories.
 Only New York, Colorado, North Dakota and South Dakota fail to require individual reporting of elder abuse to APS.
 In New York, APS is the only State-mandated reporter of abuse occurring in the community, and the agency is required to report abuse to the NYPD (with a discretionary report to the District Attorney).
 Additionally, there are limited reporting requirements in cases where the abused individual resides in an institutional setting.
 This differs significantly from Child Protective Services, to which numerous officials are required to report suspected child abuse.
 Significantly (as one of the major concerns over imposing reporting obligations is the resulting liability), New York law already exempts individuals making a report in good faith to APS from civil liability.
 


There are several arguments advanced in support of requiring certain professionals to report elder abuse. Many seniors may not recognize that they have been subject to abuse, may be unaware of services available to abuse victims, or may simply be too afraid or physical unable to seek help independently.
 There is a particularly high reluctance due to shame or embarrassment where the abuser is a family member.
 Furthermore, mandatory reporting could increase the linkage with services that will improve the individual’s safety and overall living conditions, and offers the opportunity to train reporters on abuse issues and available resources, thereby increasing public awareness of these issues.
 Finally, it has been suggested that mandatory reporting could result in a greater number of cases being documented and reaching the appropriate authorities for possible resolution.
 This could also lead to a greater understanding of the prevalence and incidence of elder abuse, particularly given that such abuse is severely underreported.


 Arguments against mandatory reporting often focus on the perceived loss of autonomy of the individual, as the victim is unable to decide whether they wish to seek help, and from whom.
 Particularly in cases where a medical professional is required to report, it has been suggested that the doctor-patient relationship could be negatively affected.
 Additionally, the resulting investigation, over which the elder has little control, could potentially isolate the victim further.
 Others contend that few mandated reporters comply with such laws, with physicians, for example, expressing fear of court appearances, being subject to anger by the victim or perpetrator, and the potential undermining of confidentiality.
 Finally, some view greater investment in detection, prevention, and intervention services, and increased public and professional awareness, as more effective methods of addressing elder abuse.

Financial Exploitation of Vulnerable Older Adults 

As the older adult population continues to increase in the City, so too will the population of seniors who experience financial exploitation. The New York State Social Services Law defines financial exploitation as the “improper use of an adult's funds, property or resources by another individual, including but not limited to, fraud, false pretenses, embezzlement, conspiracy, forgery, falsifying records, coerced property transfers or denial of access to assets.”
 Examples of common financial elder abuse crimes include predatory lending, internet scams, and identity theft.
 According to a 2011 study on elder abuse in New York State by Lifespan of Greater Rochester, Inc., Weill Cornell Medical Center of Cornell University, and the New York City Department for the Aging (DFTA), financial exploitation is the most prevalent self-reported form of elder abuse in New York State, with an estimated 41 of every 1,000 older New Yorkers falling victim to financial exploitation.
 Furthermore, according to the same study, an estimated 66 of every 1,000 older New York City residents reported having experienced financial exploitation, the highest out of all the regions identified in the study.
  

The perpetrators of financial elder abuse are often family members.
 According to DFTA, because of the familial relationship, victims of financial exploitation are often hesitant to report it, and as a result, its incidence and prevalence is likely under-reported.
  In 2011, the MetLife Mature Market Institute estimated that, nationally, older adults lose $2.9 billion per year to elder financial abuse.


To help prevent the financial exploitation of older adults, current New York State Banking Law requires that banking organizations provide documents indicating if an individual “has or had funds, securities or other property on deposit or in the custody of such banking organization, and the amount or probable value thereof” upon request by an authorized governmental agency, such as a social services agency.
 However, while banking organizations can provide essential information to help identify the financial exploitation of older adults, according to the New York State Department of Financial Services, they appear to be “underreporting cases of abuse to the relevant authorities even though they are permitted to report under state and federal law.”
 

Pending State Legislation


To further prevent the financial exploitation of older adults, New York State Senator David Valesky introduced S.639
 in January 2015, and New York State Assemblyman Steven Cymbrowitz introduced A.5336A
 in February 2015. These bills would authorize, but not require, banking institutions to refuse payment of moneys when there is reason to believe that a vulnerable adult is being financially exploited. Both bills provide immunity for banking institutions and their employees from criminal, civil, or administrative liability for refusing to disburse moneys in such cases.
 If a banking institution or one of their employees refuses disbursement, both bills would require that they provide notice of the refusal to all parties authorized to transact business on the account from which disbursement was refused.
 Furthermore, it would require that they report the refused disbursement to the social service officer responsible for administering adult protective services for the affected vulnerable adult.


Under these bills, after refusal, if a banking institution determines that the disbursement will not result in in the financial exploitation of a vulnerable adult they may disburse the moneys.
 If there is an order by a court of competent jurisdiction directing disbursement, the banking institution must disburse the moneys.


The New York State Senate passed S. 639 on June 15, 2015 by a vote of 62-0.
 The State Assembly has not yet voted on the measure.
ANALYSIS 
Proposed Res. No. 105-A


Proposed Res. No. 105-A defines elder abuse as the intentional harming of, or creation of a serious risk of harm to, a senior, including physical and emotional abuse as well as financial exploitation. It notes that financial exploitation is particularly detrimental to seniors, as an elderly victim likely has far less time and ability to recover from financial losses than a younger target, and that financial exploitation costs Americans an estimated $2.9 billion each year. 


Furthermore Proposed Res. No. 105-A discusses the difficulty of proving cases of financial exploitation of seniors, as victims are often hesitant to come forward because their abuser is a relative, may not be aware that the exploitation is occurring, or could be incapable of giving proper consent to those controlling their finances. As example, citing the New York State Bureau of Adult Services, the resolution notes that 64 percent of reported perpetrators of senior financial exploitation were family members, spouses or significant others.  The resolution next recognizes that banks and financial institutions may be reluctant to refuse to process transactions or share records with authorities where abuse is suspected due to concerns regarding privacy laws and potential liability. 


Proposed Res. No. 105-A discusses A.5336A, introduced by New York State Assembly Member Steven Cymbrowitz, and S.639, introduced by New York State Senator David Valesky, bills that would allow a banking organization to refuse to conduct transactions requiring the dispersal of moneys in the account of a vulnerable adult, or moneys held for the benefit of such adult, if the organization, a social services official, or a law enforcement agency reasonably believes that financial exploitation has occurred or may occur. It notes that the bills would authorize banks to provide access to, or copies of, historical records or recent transactions relevant to the suspected financial exploitation of a vulnerable adult to law enforcement and social services agencies. Finally, the resolution notes that the New York State Senate passed S. 639 in June 2015, but the State Assembly has not voted on the companion legislation. 


The resolution thus calls upon the New York State Assembly to pass, and the Governor to sign A.5336A and S.639, legislation authorizing banks to refuse payment of moneys when there is reason to believe that a vulnerable adult is being financially exploited.
Res. No. 106

Res. No. 106 defines elder abuse as the intentional harming or creation of a serious risk of harm to a senior and states that it includes physical abuse, emotional abuse, sexual abuse, financial exploitation, and neglect. It then cites a 2011 New York State Office of Children and Family Services report which estimated that 120,000 seniors in New York City experienced abuse. 

Next, the resolution discusses that investigating and resolving elder abuse cases can be particularly difficult as victims are hesitant to report elder abuse, in part due to the fact that family members or caregivers are often the perpetrators. The resolution then states that according to the New York State Bureau of Adult Services, more than 85 percent of reported perpetrators of physical abuse of a senior were family members, with spouses or significant others compromising nearly a third of abusers.


Proposed Res. No. 106 then notes that according to the United States Governmental Accountability Office, as of 2011, New York State was one of only four states that did not require any professionals to report suspected elder abuse. Finally, the resolution comments that the State should require that health care workers, social services workers, mental health professionals, employees or volunteers of facilities providing care for seniors, law enforcement officials, attorneys or investigators of district attorney’s offices, and financial professionals, report suspected elder abuse to the State where, while acting in their professional or official capacity, such professionals have reasonable cause to suspect that a senior is being abused, and, that requiring that certain professionals report elder abuse would increase the likelihood that a victim of abuse will increase the likelihood that a victim of abuse will receive needed services and that abusers will be brought to justice.

The resolution thus calls upon the New York State Legislature to pass, and the Governor to sign, legislation requiring the mandatory reporting of elder abuse.
Proposed Res. No. 105-A
 
Resolution calling upon the New York State Assembly to pass, and the Governor to sign A.5336A and S.639, legislation authorizing banks to refuse payment of moneys when there is reason to believe that a vulnerable adult is being financially exploited.
 

By Council Members Chin, Vallone, Arroyo, Constantinides, Ferreras-Copeland, Koo, Miller, Palma, Rose, Mendez, Koslowitz and Menchaca.
 

      Whereas, Elder abuse, the intentional harming or creation of a serious risk of harm to a senior, includes physical and emotional abuse, as well as financial exploitation; and
      Whereas, Financial exploitation is particularly detrimental to seniors as an elderly victim likely has far less time and ability to recover from financial losses than a younger target; and
      Whereas, Financial exploitation of seniors is estimated to cost Americans $2.9 billion each year; and
      Whereas, Cases of financial exploitation of a senior are difficult to prove as victims are often hesitant to come forward because their abuser is a relative, may not be aware that the exploitation is occurring, or could be incapable of giving proper consent to those controlling their finances; and
      Whereas, According to the New York State Bureau of Adult Services, 64 percent of reported perpetrators of financial exploitation of a senior were family members, spouses or significant others; and      
      Whereas, Banks and financial institutions may be reluctant to refuse to process transactions or share records with authorities where abuse is suspected due to concerns regarding privacy laws and potential liability; and 
Whereas, New York State Assembly Member Steven Cymbrowitz introduced A.5336A in February 2015 and New York State Senator David Valesky introduced S.639 in January 2015, bills that would allow a banking organization to refuse to conduct transactions requiring the dispersal of moneys in the account of a vulnerable adult, or moneys held for the benefit of such adult, if the organization, a social services official, or a law enforcement agency reasonably believe that financial exploitation has occurred or may occur; and
Whereas, A.5336A and S.639 would also authorize banks to provide access to or copies of historical records or recent transactions relevant to the suspected financial exploitation of a vulnerable adult to law enforcement agencies and social services agencies;
Whereas, the New York State Senate passed S. 639 in June 2015 but the State Assembly has not voted on the companion legislation; now, therefore, be it
Resolved, That the Council of the City of New York calls upon the New York State Assembly to pass, and the Governor to sign A.5336A and S.639, legislation authorizing banks to refuse payment of moneys when there is reason to believe that a vulnerable adult is being financially exploited.
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Res. No. 106
 

Resolution calling upon the New York State Legislature to pass and the Governor to sign legislation requiring the mandatory reporting of suspected elder abuse.
 

By Council Members Chin, Arroyo, Cohen, Constantinides, Ferreras-Copeland, Gibson, Koo, Levine, Palma, Rose, Mendez, Koslowitz, Vallone and Menchaca.
 

     
 Whereas, Elder abuse, the intentional harming or creation of a serious risk of harm to a senior, includes physical abuse, emotional abuse, sexual abuse, financial exploitation, and neglect; and
      
Whereas, In 2011, the New York State Office of Children and Family Services released a report estimating that 120,000 seniors in New York City had experienced abuse; and
     
 Whereas, Investigating and resolving elder abuse cases can be particularly difficult as victims are hesitant to report abuse, in part due to the fact that perpetrators of elder abuse are often family members or caregivers; and
      
Whereas, According to the New York State Bureau of Adult Services, more than 85 percent of reported perpetrators of physical abuse of a senior were family members, with spouses or significant others comprising nearly a third of abusers; and        
      
Whereas, According to the United States Government Accountability Office, as of 2011, New York was one of only four states that did not require any professionals to report suspected cases of elder abuse; and
      
Whereas, The State should require that health care workers, social services workers, mental health professionals, employees or volunteers of facilities providing care for seniors, law enforcement officials, attorneys and investigators of district attorney's offices, and financial professionals who, while acting in their professional or official capacity, have reasonable cause to suspect that a senior is abused to report such abuse to the State; and
Whereas, Requiring that certain professionals report suspected elder abuse would increase the likelihood that a victim of abuse will receive needed services and that abusers will be brought to justice; now, therefore, be it
Resolved, That the Council of the City of New York calls upon the New York State Legislature to pass and the Governor to sign legislation requiring the mandatory reporting of suspected elder abuse.
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