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Goad morning, Chairperson Crowley and members of the Committee on Fire and Criminal
Justice Services as well as members of the Committees on Public Safety, Courts and Legal Services, and
Mental Health, Developmental Disability, Alcoholism, Substance Abuse and Disability Services. My name
is Trish Marsik and I am the Executive Director of the Mayor’'s Task Force on Behavioral Health and the
Criminal Justice System.

Thank you for the opportunity to testify today. The Task Force on Behavioral Health and the
Criminal Justice System is embedded in the Mayor’s Office of Criminal Justice, which advises the Mayor
on public safety strategy and, together with partners inside and outside government, develops and
implements policies aimed at achieving three main goals: reducing crime, reducing unnecessary arrests
and incarceration and promoting fairness.

These three goals are at the heart of the Task Force’s work. In June of 2014, Mayor de Blasio
launched a robust effort to address how the criminal justice and health systems can work together
better to ensure that we are reserving criminal justice resources for the appropriate cases and deploying
treatment and other proven effective remedies to interrupt those needlessly cycling through the
system. Under the leadership of Deputy Mayor of Health and Human Services Lilliam Barrios-Paoli and
Director of the Mayor’s Office of Criminal Justice Elizabeth Glazer, the Task Force’s executive committee
included commissioners from City and State agencies, experts from the private sector, representatives
from law enforcement and behavioral health agencies, district attorneys, defenders, judges and other
court representatives, academics and service providers. The Task Force brought together over 400
leaders and participants in this work from across the City and the nation. Over a 100-day period, this
group developed a comprehensive strategy to ensure that, when appropriate, people are diverted from
the criminal justice system and that justice-involved individuals with behavioral health needs are
connected to care and services at every point in the- criminal justice process. The result is an
unprecedented $130 million, four-year investment in targeted solutions that look not only at individual
points in the system, but how the system as a whole operates. In implementing this plan, we are
reducing the number of people with behavioral health needs cycling through the criminal justice system
and connect them instead to interventions that could change the course of their lives.

| will discuss with you today the strategic imperatives driving these reforms as well as the
mechanisms we are using to ensure that reforms are being fully and effectively implemented. Over the
last twenty years, New York City has experienced the sharpest drop in crime anywhere in the nation. As
crime has fallen so has the City’s jail population — on the last day of 2014, there were fewer than 10,000
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individuals detained at Rikers for the first time since the mid-1980s. While many factors contributed to
this extraordinary achievement, at its heart, the success was due to a focused effort to identify who was
committing crimes and where and then tailoring strategies to address those specific problems.

Despite our success in reducing the overall jail population, the number of people with
behavioral health issues has stayed largely constant, with individuals with behavioral health issues
comprising a bigger and bigger percentage of the total number incarcerated. While in FY 2010, people
with mental illness were only 29% of the NYC jail population, today they represent 38% of the overall jail
population; approximately 7% of the jail population is made up of individuals with serious mental illness,
meaning that they suffer from diseases such as schizophrenia and bipolar disorder. In addition,
approximately 46 percent of inmates in the NYC jail system report that they are active substance users,
although we believe the actual prevalence of substance use to be much higher. Many justice-involved
individuals with behavioral health needs cycle through the system over and over again, often for low-
level offenses, For example, a group of approximately 400 individuals has been admitted to jail more
than 18 times in the last five years. This same group accounted for more than 10,000 jail admissions and
a collective 300,000 days in jail.

To address this population more effectively and efficiently, the Task Force's recommendations
are rooted in the recognition that these kinds of entrenched and recurring problems can only be
addressed if the system is looked at as a whole and if the strategy recognizes that each part of the
system has an effect on the other. The goal of these strategies is to ensure that, when there is no public
safety risk that individuals with behavicral health disorders: do not enter the criminal justice system in
the first place; if they do enter, that they are treated outside of a jail setting; if they are in jail, that they
receive treatment that is therapeutic, rather than punitive; and that upon release, they are connected to
effective services. A key component of this approach involves plugging into Medicaid expansion, which
gives us an opportunity to expand funding for supportive programming and treatment in the community
while ensuring that those services lead to both better health outcomes and declining justice
involvement. To that end, throughout the Task Force’s work, we are focused on increasing enrollment in
Medicaid, ensuring that Health Homes engage and retain those justice involvement and that we
measure the success of the range of new Medicaid initiatives not only by how they reduce reliance on
health crisis services but also the crises of justice involvement.

Here are a few examples of the Task Force’s work to date:

e Achieving the Task Force’s goals begins on the streets, where police and other first responders
encounter those with behavioral health issues. The NYPD is currently finalizing curriculum that
will expand training for police officers to enable them to better recognize the behaviors and
symptoms of mental illness and substance use. The training will ultimately be integrated into
the police academy curriculum. In the short term, it will be a stand-alone 36 hour training for
5,500 officers in the two areas where we will pilot public health diversion centers to provide an
option that is not hospitalization or jail for people who do not pose a public safety threat.

e Additionally, on Apritl 14, Mayor Bill de Blasio and Chief Judge Jonathan Lippman announced
Justice Reboot, an initiative to modernize NYC's criminal justice system so it is fairer and more
efficient. Central to this first round of reforms is a robust strategy to significantly reduce case
processing times, a goal of the Behavioral Health Task Force. In developing better scheduling
“tools, more comprehensive databases of case information, and in creating borough-specific and
city-wide workgroups, the City is well poised to reduce case processing backlogs. The Mayor and
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Chief Judge have committed to clearing half of all cases that have been going on for more than a
year within the first six months of the initiative.

Behavioral health screening at arraignments will launch later this summer during selected hours
in Manhattan. Nurse practitioners and other health professionals will pilot a process to identify
those with immediate behavioral health needs, as well connecting to their treating providers for
care and potential diversion. -

Efforts are also underway to adapt the questions currently used to screen veterans who enter
the criminal justice system. Those identified will be flagged for Veterans Affairs (VA)} so case
management support and linkage to care can be activated.

To date, the city has created two new specialized units to provide preventative services to inmates
with behavioral health issues. The two sites have shown preliminarily promising results, and the
following two sites are scheduled to be opened mid-2015. Additionally, expansions to substance use
disorder treatment will launch in June, providing discharge plans to an additional 4,000 individuals.
The Department of Corrections has successfully implemented the eight additional hours of training
for all uniformed officer recruits in working with inmates experiencing mental health issues. Current
officers will also receive this training as well.

The City is currently engaging in extensive planning to make sure that discharge of individuals
with behavioral health issues sets them up for successful re-entry through linkages with
appropriate public benefits and supports, including public health insurance. The Task Force
anticipates completion of expansions 1o existing discharge planning contracts {I-CAN} for 4100
slots will occur in May 2015. Further, to ensure minimal disruptions in public health insurance
coverage, the City Is identifying the various processes by which Medicaid enrollment occurs for
those leaving jail. HRA and DOHMH are in the planning phases for additional staff to be added to
these efforts and to create a Medicaid implementation team.

Beginning in Qctober, DOHMH is adding 120 permanent housing slots dedicated to justice-involved
individuals to the Department's portfolio. A similar model, the Frequent Users System Engagement
or FUSE program, was found to significantly decrease shelter, hospital and jail stays, generating an
annual $15,000 public cost savings per housed participant when measured against a comparison
group.

Additionally, the Department of Probation is close to launching in-house behavioral health teams
and will provide advisory services in the screening and assessment of the behavioral health needs of

individuals on prohation, connecting them te clinical and concrete community-based services.

Measuring impact and refining approach is baked directly into the DNA of the Task Force. Since

the action plan was announced in December, the Mayor’s Office has been leading multi-agency teams to
ensure 1) implementation of both the projects outlined in this report as well as the ongoing planning
efforts in several areas, 2} measurement of progress, and 3) accountability in achieving the goals laid out
in the report. To ensure effective oversight and accountability, the Office of the Deputy Mayor for
Health and Human Services and the Mayor's Office of Criminal Justice will be responsible for the
oversight of this plan and will convene the leaders of the agencies directly charged with implementation
and key stakeholders, including representatives from the provider and consumer communities, to
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monitor the performance of the initiatives. The Mayor’s Office will publish quarterly reports on the
progress of the initiatives and related efforts. To ensure that we are using the right metrics to evaluative
impact, implementation of all of the actiens in the report will include establishing measures for process
and substance outcomes as well as targets. These performance measures will be published in the
second progress report and systematically monitored and reviewed. And to ensure that the City is
getting the greatest public safety return on its investments, the City will conduct an ongoing cost-benefit
analysis to ensure that the lives of people with behavioral health needs are improving, that the criminal
justice system becomes more efficient at diverting people out of the system, and that as a result, costs
for unnecessary incarceration decline and benefits to public health and safety are calculated. In
addition, the pilot programs that are to be initiated will be evaluated to determine whether they should
be adopted City-wide, modified, or replaced with alternative approaches.

The Task Force is one way in which this administration is enacting its commitment to continue to

drive down crime, reduce unnecessary arrests anhd incarceration, and promote fairness. | am happy to
take your questions.
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Good afternoon chairpersons Crowley, Gibson, Lancman, Cohen, and committee members. My name is
Nashia Rivas Salas, and | am a senior budget and policy analyst for the New York City Independent
Budget Office. | am joined by Paul Lopatto, Supervising Analyst for Social and Community Services.
Thank you for the opportunity to testify today on Behavioral Health and the Criminal Justice System.

My testimony will not directly address the City's Action Plan but rather highlights some of the findings
from a report our office released yesterday that bears directly on the subject of this hearing. Our report
looked at correctional mental health spending since 2009 and the city’s progress towards meeting its
obligations to provide mental health and discharge planning services in jails.

More than a decade ago the city reached a legal settlement with plaintiffs in a case that became known
as Brad H. The city agreed to provide inmates who were confined in its jails for at least 24 hours and
who received treatment for mental illness during their time there with a plan for accessing ongoing
services upon release. Although the average daily population in city jails continues to decrease, the
number and share of inmates with a mental health diagnosis is growing.

In response to the recent turmoil in the city’s jail system, the de Blasio Administration has adopted a
number of new initiatives for addressing mental health services and other needs in the jails, including
the “action plan” recommendations announced in December. As the city moves forward with these new
efforts, it is worth looking back at how well the Departments of Correction and Health and Mental
Hygiene met the obligations of the Brad H. settlement. IBO has compared spending in fiscal year 2009
{the earliest year the health department could provide data) and 2012 {the latest year most data was
availahble at the time IBO made its request). Some of the service provision data analyzed was through
2013.

Among our findings:

e  From 2009 through 2012, health department spending on mental health services in the city’s
jails remained flat, at about $35 million a year. Over that same period, the number of inmates
with mental health diagnoses increased by nearly 10 percent, to more than 20,200 admissions in
2012 and comprised a larger share of the inmate population.



e Because health department spending on correctional mental health services had not kept pace
with the increasing number of inmates with mental health diagnoses, per inmate spending on
mental health services declined. The decline was particularly notable in spending on the
administrative and support areas, purchase of psychotropic medications, and—to a lesser
extent—discharge planning. With the de Blasio Administration’s new initiatives, though, per
inmate spending is likely {o rise.

o In terms of the absolute number of services provided to inmates eligible under the Brad H.
settlement, the health department delivered more services in 2013 than in 2009, including an
increase of over 56 percent in the number of discharge plans completed, to 8,492 in 2013.

s But some of the 10 different types of discharge services identified under Brad H. were reaching
a smaller share of eligible inmates in 2013 than in 2009, including referrals made, appointments
scheduled for post-release care, and Medicaid and public assistance applications submitted.

e |tis not possible to assess the effectiveness of the discharge services because neither the
correction department nor health department tracks inmates with mental health issues post-
release.

The report also compares data on the demographics, length of stay, and reasons for arrest for the
inmates covered by the Brad H. settlement with the general inmate population.

Thank you for the opportunity to testify today. | am glad to answer any guestions you may have.
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l.ooking Back at the Brad H. Settlement:

Has the City Met Its Obligations to Provide
Mental Health & Discharge Services in the Jails?

Summary

The number of inmates in the city’s jails coping with mental health issues has been growing in recent
years. But questions involving the availability of services for these inmates are not new. More than a
decade ago the city reached a legal settlement with plaintiffs in a case that became known as Brad H.
The city agreed to provide inmates confined in its jails for at least 24 hours and who receive treatment
for mental illness during their time there with a plan for accessing ongoing services upon release.

Despite the court settlement, concerns have persisted about the adequacy of mental health services for
inmates in the jails as well as plans for aiding them after their release. In response 1o the recent turmoil in
the jails, the de Blasio Administration has adopted new initiatives for addressing mental health services
and other needs in the jails, including the “action plan” recommendations announced in December,

As these new efforts get underway, it is worth looking at how well the Departments of Correction and

Health and Mental Hygiene met the obligations of the Brad H. settlement. IBO has compared spending' = "
and service provision in fiscal year 2009 (the earliest year the health department could provide data

and 201.2 (the latest year most data was available when IBO made its request). Among our findings:

= Asof 2012, health department spending on correctional mental health services had not kept
pace with the increasing number of inmates with mental health diagnoses. With the de Blasio
Administration’s new initlatives, though, the city will spend more on correctional health this year
than was previously spent.

* From 2009 through 2012, health department spending on mental health services in the city's
jails remained flat, at about $35 million a year. Over that same period, the number of inmates
with mental health diagnoses increased by nearly 10 percent, to mere than 20,200 admissions in
2012 and comprised a larger share of the inmate population.

* Interms of the absolute number of services provided to inmates eligible under the Brad H.
settlement, the heaith depariment delivered more services in 2013 than in 2009, including an
increase of over 56 percent in the number of discharge plans completed, to 8,492 in 2013.

= But more than half of the 10 different types of discharge services were reaching a smaller share
of eligible inmates in 2013 than in 2009, including referrals made, appointments scheduled for
post-release care, and Medicaid and public assistance applications submitied.

* |tis not possible to assess the effectiveness of the discharge services because neither the correction
department nor health department tracks inmates with mental heaith issues post-release.

The report also compares data on the demographics, length of stay, and reasons for arrest for the
inmates covered by the Brad H. settlement with the general inmate population.
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New York City's jail system houses a larger and larger
number of individuals with mental health issues every year.
Caring for these inmates—many of whom require specialized
services, some mandated as a result of litigation—is a
growing and expensive challenge to the city’s Departments of
Correction (DOC) and Health and Mental Hygiene (DOHMH).
In June 2014, Mayor de Blasio announced a new task force
charged with addressing the issue of mental illness and
substance abuse within the criminal justice system and their
action plan was released in December. This was far from the
first attempt to address the problem of how the city provides
mental health services amidst one of the largest correctional
facilities in the country.

As the result of a class-action lawsuit filed in the 1290s (Brad
H., et al. v. The City of New York, et al.), the city has been
required to provide discharge planning services to inmates
with mental health diagnoses since 2003. The goal was to
connect inmates with mental health care in the community
prior to their release with the hope that this could help end the
cycle of reoffending and reincarceration for many of those with
untreated or poorly managed mental ilinesses.

In order to assess the array of mental health services
offered 1o city inmates and their associated costs, along
with any improvement in outcomes associated with the
Brad H.-mandated services, IBO requested data from both
the Department of Correction, which runs the city’s jail
system, and the Department of Heaith and Mental Hygiene,
which is responsible for the provision of all mental health
services in the jails. Both departments provided data
covering fiscal years 2009 and 2012, and in some cases
2013 (all years are fiscal years unless otherwise noted). We
chose 2012 because it was the most recent year for which
a full year of data was available at the time the request was
made, and 2002 because it was the earliest year for which
DOHMH was able to provide data. Thus, our analysis is
confined to the period prior to the de Blasic Administration.

In the analysis that follows, we will first review the history
of the city's and state's efforts since the Brad H. decision
to provide services to mentally ill individuals within the
criminal justice system, in order to provide context for more
recent proposals. Next, we will use the data provided by
DOC and DOHMH to examine the characteristics of the
population with mental health diagnoses in city jails. Finally,
we will detail the services and costs for this population and
how they have changed over time. Most of the cost data
presented in this fiscal brief concerns DOHMH spending
rather than DOC spending. This is because of limited
availability of relevant information from the corrections

department. Where possible we have attempted to
calculate DOG costs related to this population.

Background

New York City is home to one of the largest jail systems

in the United States; second only to the Los Angeles jail
system.! The New York City Department of Correction
provides for the care of individuals accused of crimes as
well as those convicted and sentenced to one year or less
of jail time. Besides the holding facilities located in the
criminal, supreme, and family court houses across the city,
there are 15 different inmate facilities throughout New
York: 10 are located on Rikers Island. The remaining five
include the borough facilities in Manhattan, the Bronx {a
five-story barge} and Brooklyn, as well as hospital wards at
the Health and Hospitals Corporation’s (HHC) ElImhurst and
Bellevue facilifies.? o

The jail population has been on a steady decline since
2003, while the number of inmates with a mental health
diagnosis has increased during the same period. In 2009,
the daily population of city jails averaged 13,362 and of
these 27 percent (3,607 inmates) had some kind of mental
health diagnosis; in 2012, the average daily population

of the jails had declined to 12,287, while the share of this
population with a mental health diagnosis had increased to
slightly more than a third (4,177 inmates).

A large and growing number of inmates with mental health
diagnoses in correctional facilities is not unigue to New York
City, but rather is a problem throughout much of the country.
Comprehensive national data on this problem are scarce; not
is there even a standardized definition or measure of mental
iliness in the correctional context. One often-cited 2006
study by the federal Bureau of Justice Statistics found that
more than half of all prison and jail inmates incarcerated in
the United States had some type of mental health problem,
with the largest percentage found in local jails.3 Three jails—
Chicago's Cook County Jail, the Los Angeles County Jail,

and New York City's Rikers Island—now comprise the three
largest mental health institutions in the country.”?

Brad H. Litigation and Settlement. City and state officiails
have been grappling with the problem of mentally ill
individuals in the criminal justice system for at least

the past 15 years. In 1998, the Urban Justice Center,
Debevoise & Plimpton LLF, and New York Lawyers for the
Public Interest filed a class-action lawsuit on behalf of
seven plaintiffs who had all been arrested multiple times
and received mental health treatment while incarcerated,
but were never given a discharge plan upon release.
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The lawsuit challenged New York City's practice of
discharging pecple with psychiatric disabilities from the

city jails in the middle of the night with only $1.50 and two
subway tokens, and without any medication or referralt to
services. Failure to provide discharge planning in the jails
was determined {o be a violation of New York State Mental
Hygiene Law 29.15, which mandates “providers of inpatient
health services to provide discharge planning.®

A settiement with the plaintiffs was reached that took
effect in 2003, The city agreed to provide comprehensive
discharge planning to all inmates who qualify as a member
of the protected class. A class member is defined as an
inmate whose period of confinement in city jails lasts 24
hours or longer, and who during confinement receives
treatment for a mental ilness, However, individuals

who see mental health staff only once or twice and are
assessed as having no need for further treatment are
excluded from the class,

All those covered by the settiement are entitled to have

a comprehensive {reatment and discharge plan in place
for services while in jail and after they are released.
Anyone who is on psychiatric medication is entitled to

a 7-day supply of medication and a prescription for 21
days regardless of whether they are Medicaid eligible.
Inmates who gualify for Medicaid must have Medicaid
benefits activated or reinstated upon release in order for
the inmate to have a way to pay for the services they will
need. Inmates who lack active Medicaid, but are presumed
eligible and have a Medicaid application completed within
seven days of release, are entitied to obtain a Medication
Grant Program (MGP} card, which provides them with
financial assistance in order to purchase medication while
they wait for their Medicald to become active, Brad H. class
members are also entitled to receive either a referral for
mental health {reatment and services (if the release date
i5 unknown) or an appointment for the same (if the release
date is known). Lastly, inmates who are homeless receive
assistance in applying for supportive housing.

inmates classified as having sericus and persistent mental
iness (SPM) receive additional services.® SPMI inmates get
assistance in applying for public assistance, food stamps,
supportive housing, Supplementai Securily Insurance, and
veterans' benefits if eligible. (Note that non-SPMI inmates
may also be eligible for some of these programs, excluding
supportive housing, but DOHMH I8 not required to assist
with their applications under the current interpretation of
the settlement agreement.} SPMI inmates also receive case
management, transportation, and follow-up calls for housing

ard mental heaith appointments. If needed they also gel
referrals to a mental health program shelier,

o

The NMumber of lmmates with Mental Heallh Diagnoses.
Using the data provided by DOHMMH, there are two different
methods for tallying the number of inmates with mental
health diagnoses in the ¢ity’s jail system. The first includes
an unduplicated count of all individuals admitted to the
jail system in a given year who have had a mental health
status in that year or during any previous incarcerations.
This metric shows that the number of inmates with

mental heailth diagnoses increased by 9.8 percent from
2009 through 2012, from 18,463 to 20,279 admissions.
The second method includes only those inmates with a
consistent M-status in their medical record, An M-status
indicates a mental health diagnosis and is used either
when an inmate is referred for menial health services or if
he or she is on a specific psychotropic medication. It can
e removed from a patient's medical record if clinical staff
tater determines that he or she does not need follow up
care. Filtering out all patients who later had their M-status
removed, the number of inmates with mental health
diagnoses in city jails was 15,171 admissions in 2009 and
16,265 in 2012, a 7.2 percent increase,

IBO has opted to use the first, more inclusive method of
tallying inmates with mental health diagnoses for our fiscal
analysis under the rationale that any inmate referred for
mental health services will require some outlay of resources,
Based on this broader metric, individuals with mental health
diagnoses accounted for 33.6 percent of all unique jail
admissions in 2012, up from 27.2 percent in 20089.

However, not all of these individuals require follow up care
and/or discharge planning services under the terms of the
Brad H. settlement. Therefore, in sections of this report

that Tocus on the provision of these services we will use the
narrower definition and ook only at those individuals who
gualify as Brad H. class members at the time of thelr release.,

Types of Mental Health Diagnoses. The only information
on specific mental health diagnoses that was provided

1o IBO by the Department of Health and Mental Hygiene
was the number of inmates with a serious and persistent
mental iliness in 2009 and 2012, Inmates' SPMI status is
determined by mental health staff in the jails based upon
New York State Office of Mental Health guidelines, The
guidelines state that in order to receive a SPMI designation,
an individual must be at least 18 years of age and maet the
criteria for a Diagnhostic and Statistical Manual of Mental
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Disorders, fourth edition {DSM-1V) psychiatric diagnosis.”
In addition, he or she must also meet at least one of the
following criteria:

«  Enroliment in Supplemental Security Insurance or Soclal
Security Disability Insurance due to mental iliness

»  Extended impairment in functioning due to mental
Hingss, or

+  Reliance on psychiatric treatment, rehabilitation, and
supporis,

There has been a decline in the number of 5PMi inmates
over time, as well as in the share of Brad H. inmates
classified as SPMI. Using the narrower definition of Brad H.
class members described above, there were 4,331 seriously
mentafly il individuals admitted 1o the jalis—28.5 percent of
all Brad H. inmates—in 2009 versus 3,808 (23.4 percent of
Brad H. inmates) in 2012. Despite the decling in the number
of SPMI inmates, the share of ali inmates with serious

and persistent mental iliness was nearly identical in both
years—G.4 percent and 6.3 percent, raspectively.

Inmate Demographics, In 2012, DOC had 84,754
admissions with an average daily population of 12,287.1B0
compared the demographics of inmates who are not class
members (the general population) to those of inmates who
are Brad H. class members and found that the share of
women who are Brad H. class members was 16 percent,
nearly double the share of women in the jails’ general
poputation (9 percent). Another major difference was in the
racial composition of the two groups; 12 percent of Brad H.
class members were white, compared with 8 percent of the
general population of inmates.

Length of Stay. Inmates who are Brad H. class members
tend to spend more time In jail than the general inmate
population, which excludes Brad H. inmates. For inmates
admitted in 2012, Brad H. class members were incarcerated
115.2 days on average compared with an average of 38.4
days for the general population; the difference in fength of
stay averaged nearly 77 days. Mareover, the length of stay
for Brad H. class members increased from 2008, while
tength of stay for the general inmate population remained
roughly constant throughout the period.

A Bureau of Justice Statistics report found that inmates
with mental liness tend to experience more disciplinary
problems and require more medical interventions because
they either harm themselves or have some kind of
substance abuse disorder.® These factors may explain why

Race/Ethnicity of inmates Who Are Brad H. Class

Members Compared with General Population of inmates
tnmates admitled in 2012
£ General Inmate Population # Brad H.

60%

50%

40%

30%

20%

10%

0%

Black Hispani¢ White Asian Gther

SOURCE: Department of Correction
NOTE: General inmate population excludes Brad M. class members.
New York City Independent Budget Office

Brad H. class members average longer lengths of stay.
Difficulty posting bail also contributes to the length of
stay of the Brad H. population, according to a 2012 report
by The Council of State Governments on New York City's
criminal court and correction systems.®

Types of Charges. 1BO looked at data on types of charges
for both the general population of inmates and the Brad H.
population at admission in 2012, Inmates who are Brad H.
class members were somewhat more likely than the general
population to be charged with more serious felony crimes
such as robbery and drug fefony sale. The general population

Brad H, Ciass Members Stay in City Jails More
Than Twice as Long as General Inmate Population

# General Inmate Population 8 Brad H. Class Members
Year of Admission

2012
2011

2010

2008

0 20 40 60 80
Days
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SOURCE: Department of Correction
NOTE: General inmatg population excludes Brad H. class members,
New York City Independent Budget Office
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Most Serlous Charges at Admission for 2012

General Inmate
Felonles Bragd H. Population
Robbery 10% %
Drug Felony Sale 8% 5%
Other Felonies 5% 5%
Assauit - : : CER e  a
Burglary 5% 3%
Drug Felony Possession o 4% T B%
Grand iarcersy 3% 2%
Murder/Attempted M%ere%}f _ R B
Manslaughter = 500 5 P B
Weapons 2% o
Rape/Attempted Rape 0% LU g el s g

General Inmate
Misdemeanors Brad H. Population
Other Misdemeanor 14% 15%
Misdemeanor Larceny gy 7%
Drug Misdemeanor 7% }.2%
Misdemeanor Assaull. T s i ey
Other Sexual {)ffer;sefs 1% 1%
Uolter/Prostitution . = 70 1 L g g
Misdemeanor Weaporzs 1% 1%
SCQURCE: Departrent of Correction
NOTE: General inmate population excludes Brad H. class membears,
Columns do not add up {6 100 percent as some missellaneous charges
have been left out of the table.

New York City Independent Budget Office

was somewhat more likely {0 be ¢charged with misdemeanor
crimes such as drug misdemeanor, misdemeanor assault,
and other misdemeanors. It is likely that the differences in
the severity of charges contribute to longer lengths of stay
for the Brad H. population. However, DOC only provided us
with aggregate level data which did not allow us to match
length of stay and charge for specific individuals.

o

Servioss

£ vy 14 5 ;:") B e e b B HE e g
for lmriss with Mlenial Health Diagnoses

Almost all direct mental health care services New York
City jail inmates receive are delivered by oulside providers
under contract with DOHMH, with most of the services
provided by a single vendor. In contrast, many of the

discharge planning services are provided by city employees,

From 2009 through 2012, the number of mental health
care staff supplied by Corizon Health--by far the largest
contractor—rose by 7.5 percent and the number of DOHMH
discharge planning staff declined by 9.9 parcent, During
this same period, the number of inmates admitted to the
jails and wha ultimately received mental health diagnoses
rose by 9.8 percent and the number of Brad H. class
members rose by 7.2 percent

Direct Mental Health Care. DOHMH is rasponsible for the
oversight and provision of all medical and mental health care
to inmates of New York City jails, along with policymaking in
this area, Delivery of most of the medical and mental health
services provided to inmates is contracted out to third-party
vendors. Al of the direct mental health care that inmaltes
receive in the jails, along with thelr medical care, is providad
by Damian Family Care Services and Corizon Health.
Damian, a nonprofit health care provider, provides medical
and mental health services in just one facility, the Vernon

C. Bain Center, the Bronx-based jail barge. Damian’s $38.9
million contract with DOHMHM went into effect in September
2013 and covers three years' worth of services, Prior 1o

that date, all direct health care services on the barge were
provided by Mealth and Hospitals Corporation staff. Corizon’s
current contract with DOHMH, which covers both medical
and mental heaith care in the remaining jails, is for $126.7
mithon over three yvears and expires in December.

Substantial questions have been raised about the care
provided by Corizon, a for-profit company, both in New
York and around the country. Minnesota's prisons dropped
Corizon in 2013 after 15 years as the health care provider,
as did prisons in Maine after 9 years. A number of upstate
New York counties have also ended their relationship with
Corizon due to concerns about the quality of care, inmate
deaths, and overbilling.

tn 2012, Corizon employed 178.7 full time equivalent (FTE)
staff in mental health positions in New York City jails, a

7.5 percent increase over the number of mental health
staff employed by Prison Health Services in 2009 (Corizon
was formed in 2011 when Prison Health Services merged
with another company). The most commaon job title in both
years was rmental health clinician, a position that requires
both a state license and a master's degree in soclal work,
psychology, or a related field. Among other duties, a mental
health clinician is responsible for conducting patient
evaluations, assessments, and crisis interventions, as well
as providing individualized follow-up care and leading group
therapy sessions, all while the patient is incarcerated.
There was a small increase in the number of mental health
clinicians over the 2008-2042 period (84.3 FTEs in 2009
and 88.4 FTEs in 201.2).

Much of the increase in Corizon’s mental health staffing,
however, resulted from an increase in psychiatric coverage,
The total number of its psychiatric staff in the jails went
from 33.7 FTEs in 2000 to 45.0 FTEs in 2012, an increase
of 11.3 FTEs, or 90.6 percent of the overall staffing
increase. Specifically, mast of the increase was attributable
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to Corizon adding psychiatric nurses {in permanent and
temporary positions) and psychiatric physician assistants,
an increase of 17.4 FTEs from 2008 through 2012,

In contrast, the number of permanent and temporary
psychiatrists and senior psychiatrists, higher level positions
that require a medical degree, state license, and board
certification, decreased by 6.1 FTEs. {The number of
psychiatrists fell by 8.3 FTEs, while the number of senior
psychiatrists rose by 1.2 FTEs.)

The remainder of the direct mental health care received

by inmates is provided by the city’s Health and Hospitals
Corporation. HHC supplies ali psychotropic medication used
in the jails and also maintains two off-site prison wards
where inmates with psychiatric emergencies are sent. The
targer unit, at Bellevue Hospital, has about 85 beds for
male psychiatric patients, and the smaller unit, at Eimhurst
Hosnital, has space for up to 15 female psychiatric
patients. Prior to September 2013, HHC also provided
health care staffing inside the Bronx jail barge. Excluding
money transferred from DOHMH's budget, HHC spent
$52.6 million on correctional health in 2012, $29.1 million
of which came from inpatient Medicaid reimbursements
and $23.5 milkon from city subsidy. Available budget
documents do not break cut how much of this was for
psychiatric versus other medical care.

Discharge Planning and Case Management Services,
Under the terms of the Brad H. settlement, class members
are entitled to comprehensive discharge planning services
both inside and outside the jails. Although the number of
Brad H. class members rose by 7.2 percent from 2009
through 2012, the number of DOHMH discharge planning
staff inside the jails declined.

tnside the jails, planning services are provided by DOKMH
discharge planning staff, whose numbers dropped from
81.0 FTEs in 2009 to 73.0 FTEs in 2012 (a 9.9 percent
decline). Most of the decrease was among managers and
support staff, while the combined number of caseworkers
and social workers fell by just 1, from 48.0 t0 48.0

FTEs. Caseworkers and social workers interact directly
with the inmates and provide much of the front line
discharge planning services they recelve. Specifically, their
responsibilities include coliaborating with mentai health
staff in the development of a discharge plan and assisting
inmates with obtaining referrals and appointments with
community-based providers, supportive housing, Social
Security Administration benefits, and public benefits such
as Medicaid, public assistance, and food stamps.

DOHMH also directly employs a relatively small number

of other correctional mental heaith staff, in titles such

as administrative psychologist, program administrative
associate, and attending physician psychiatrist. These
personnel perform a variety of tasks, including executive
leadership, program development, oversight of Corizon
staff, program evaluation and data analysis, coordination
with community providers, and administrative support. As of
2012, one of these positions was also devoted 1o assisting
Corizon staff with direct patient care. The number of these
staff whose responsibilities are unrelated to discharge
planning also declined from 12.0 FTEs in 2008 10 9.0 FTEs
in 2012, Thus the overall decrease in DOHM's correctional
mental health headcount was 11.0 FTEs, or 111.8 percent.

The health department also provides discharge planning
and case management services to Brad H. inmates outside
of the jails, but these tasks are outsourced rather than
performed by DOHMH staff. The first of the two out-of-

jail programs is called the Service Planning Assistance
Network, or SPAN, and it provides discharge pianning

far inmates released directly from court or with short jail
stays. Any class member can also receive servicas from
SPAN within 30 days of his/her release from jail. The
services include assistance obtaining medication along
with assistance applying for Medicaid, or any of the other
discharge planning services inmates should receive in the
jails but may not have sufficient time to access prior to
release. Provision of 3PAN services is contracted out to
the Bowery Residents’ Committeg, which provides drop-in
centers for inmates near the courts in every borough except
Staten Island.

The second program is called Link and It provides short-
term, intensive case management services to SPMI
inmates who are ieaving jail. This program is contracted out
to four different vendors, each operating in a different part
of the city.

inmates with mental health diagnoses may be housed in any
jait within DOC’s system, both on and off Rikers Island. Ten of
these Jails provide mental heaith services to inmates using
on-site Corizon employees. ™ However, the extent of Corizon's
mental health staffing varies by jail, as does the number of
inmates needing mental health services. Each jail is divided
into different units that are used to house different types of
inmates, inciuding those with a mental health diagnosis and
those being punished for breaking rules.
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Staffing and Population by Jail. Inmates with mental
health diagnoses may receive care from HHC staff in the
prison wards at Believue and Elmhurst hospitals, or in
2012, in the Bronx jail barge. There are 10 additional jails
on and off Rikers Island in which inmates may receive
mental heaith services provided by Corizon siaff, 1BO
received data on the average number of all inmates--the
general population and Brad H.—housed in each jail in
2012 from the Board of Correction, along with the specific
rumber of inmates with mental health diagnoses housed
in each jail as of June 30, 2012 from DOHMH, Additionally,
we were able to obtain 2012 Corizon staffing data by jail,
although it is important 1o note that these numbers indicate
total staff assigned to these facilities, not the number on
duty at any one time, These data show that both mental
health staffing and inmate counts vary considerably by jail.

The Anna M. Kross Center had the largest inmate population,
housing 2,286 total inmates on an average day in 201.2

and 981 inmates with a mental health diagnosis at the end
of 2012, It also had the greatest concentiration of mental
health staff (54.9 FTEs), Five other jails in the system
housed between 1,000 and 1,500 total inmates, 300 to 525
of whom had mental health diagnoses, and had 14 o 22
Corizon mental heaith FTEs assigned to them.

Mental Health Staffing and Inmate Counts In 2012
Gorizon Average fnmates
Mental  Annual Daily Wih M
Health Inmate Status
Staff (FTEs) Poputation (6/30/12)
Anna M., Kross Center 54.9 2,286 981
Detention Center .7 = - 348 " 1460 - 521
Otis Bantum
Correcitonal Center 22.4 1,443 A6
Eri M. Taylor Center 4237401 gse
Robert N, Davoren
Compiex 13.7 1,259 309
George R Viero 7 s
Rose M. Singer Cenlsr 24.5 821 498
‘Manhattan Detention ™~ 1 55 e
Complex " "B 7AB L L 46T
Brooklyn Detention
Complex 4.5 487 148
North infirmary 000 =0
Command 7 OB ARs T
SOURCES: Board of Correction; Department of Health & Mental Hygiene
NOTES: Only those facilities with permanent onsite Corlzon siaff are
included {other facilities may have Haalth and Hospitals Corporation or
Damien staff}, Corizon staffling numbers indicate total staff assigned to
these facilities, not the total number on duty at any one time.
New York City Independent Budget Office

There are four jalls averaging fewer than 1,000 inmates,
the two borough jails in Brooklyn and Manhattan and

two on Rikers Island: the Rose M. Singer Center and the
North Infirmary Command. The Brooklyn and Manhattan
Detention Complexes housed 148 and 187 inmates with
mental heailth diagnoses, respectively, as of June 30, 2012,
Neither of these jails contains a Mental Observation unit
{discussed on page 8), so inmates with significant mental
health needs were typically housed elsewhere, However,
poth had a handful of mental health staff (4.5 FTEs in
Brookiyn and 6.1 FTEs in Manhattan) on-site 10 assist
inmates. The Rose M. Singer Center likewise houses less
than 1,000 inmates on a given day, but a considerably
higher number of these have mental heaith diagnoses~—
just under 500 at the end of 201.2. This is because it only
houses female inmates and as noted earlier, a higher
share of female as opposed o male inmates have a mental
health diagnosis. Accordingly, the Singer Center also has
miore Corizon staff (24.5 FTEs) than any jall but the Kross
Center. Lastly, more than half of the inmates at the North
Infirmary Command, which houses onrly those inmates
requiring infirmary care or extreme protective custody,
have mental haealth issues. As of June 30, 2012, the North
Infirmary Command housed 70 Brad H. inmates who were
served by 6.7 Corizon mental health FTEs.

Housing Units Within the Jails. Each jail is divided into
different units that are used 1o house different types

of inmates; in general, each unit houses fewer than 50
inmates. DOC places inmates who have committed jall
infractions into punitive segregation units, more generally
known as sofitary confinement: single-occupancy celis for
23 hours per day, with 1 hour of recreation and access to
dally showers in the unit, There are two types of punitive
segregation units, one for the general inmate population
and one for inmates with a mental health diagnosis. Since
the fall of 2013, most inmates with a SPMI classification
were no longer placed in punitive units and more recently it
was also stopped for 16- and 17-year olds.

The first Mental Health Assessment Units for Infracted
Inmates were opened in 1998 as a way 1o provide mental
heaith services to inmates who have violated jail rules and
woutd normally not receive these services while in punitive
segregalion. Amid mounting concerns about the use of
punitive segregation for inmates with a mental health
diagnosis, particularly those identified as having serious and
persistent mental iliness, the Department of Correction and
the Department of Health and Mental Hygiene made a joint
decision to close these units as of December 2013, in part
o shift more of the focus from punishment to treatment.
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Two new types of units were created to replace the
assessment units: Clinical Alternatives to Punitive
Segregation (CAPS) and Restricted Housing Units (RHUs).

The goal of the CAPS initiative, which began in July 2013,
was to curb the use of solitary confinement for SPM}
inmates. CAPS units are clinical and not punitive, CAPS
units house bath inmates with SPMI diagnoses who had
previously been placed in punitive segregation and those
with no jall infractions who had previously been placed in
mental ocbservation units and require a higher level of care.
Al infractions are set aside for those housed in CAPS (with
no punitive segregation penalties imposed) and time in the
unit is determined clinically while they remain at Rikers.

By September 2014 there were three CAPS units housing a
total of 56 patienis. At a budgeted heaith department cost
of $3.8 miltion in 2014 and $3.4 millicn in 2015 this works
out to roughly $80,600 for each CAPS bed in 2015.

The RHUs were designed to provide punitive housing (23
hour a day lock in) for Brad H. class members who had
committed infractions, but who are not identified as SPML
The RHUs featured a self-paced behavior modification
program provided in a group setting by mental health

staff from Corizon, through which participants have

the opportunity to earn additional sut-of-celi time. The
RHUs began coming online in 2012 but have not met
expectations and DOC is working with DOHMHM to develop a
new model for these units.

Most jails on Rikers also have Mental Observation (MO)
units. These units are used for inmates who have significant
rental heaith needs, such as those requiring closer ¢linical
monitoring or medication administration, suicide watch, or
evaluation. Mental Observation units are not considerad
punitive settings. MO units have mental health staff that
work directly with inmates (as well as in the ¢linics) and also
offer daily group therapy. The borough houses of detention
and the barge in the Bronx do not have MO units.

Most of the cost of providing mental health services to
inmates in city jails is funded through the Department of
Health and Mental Hygiene's budget. Including city, state,
and federal funds, the health department spent just over
$35 million on correctional mental health annually in 2009
and in 201.2. in both vears, more than half of this spending
was for Corizon’s menial health staff. Because DOC does
not allocate costs between the general inmate population
and inmates with a mental health diagnosis, it was not

possible to break out the cost of guarding and transporting
inmates with mentai heaith diagnoses.** Qur analysis

did show that units housing inmates with mental health
diagnoses tend to cost mora than other housing units
hecause they require additional correction officers.

Health Department Costs. The cost of providing mental
health services to inmates in ¢ity jails is funded entirely
through the DOHMH and HHC budgets. DOC does not
provide any direct mental health services and is only
responsible for the transport of inmates with mental health
diagnoses to receive services. As discussed earlier, HHC's
share of service costs is also comparatively small as their
staff only serves inmates in a handful of facilities; in contrast
the majority of mental health service costs are borne by the
health department. Specifically, DOHMHM spent a fotal of
$35.3 mitlion from all sources on correctional mentai health
in 201.2, slightly jess than the $35.6 million spent in 2008,
In 2009, 55.8 percent of total spending was for Corizon
staff and 27.2 percent was for Brad H.-mandated services,
including discharge planning staff, the SPAN and Link
contracts, and funding for the courtappointed monitors who
scrutinize DOHMH's compliance with the Brad H. settiement.
By 2012, these shares were 61.1 percent and 27.2 percent,
respectively, The remainder of spending In both vears was
on DOHMH's ather mental health staff and the purchase of
psychotropic medications for inmates.

The majority of DOHMH's correctional mental health

costs are city funded, but the department also receives
considerable state and Medicaid funding for its Brad H.-
mandated services.* In 2009 and 2012, direct city funds
accounted for 12.1 percent and 12.4 percent of Brad H.-
mandated spending respectively, and for 76.1 percant of
overall correctional mental health spending. Specifically,
discharge planners are entirely supported by Medicaid funds,
and the Link contracts and the court monitors are entirely
supported by state funding. The only Brad H.-mandated
service that DOHMH directly supports with city funds is the
SPAN contract. In comparison, all of Corizon’s mental health
staff inside the jails are paid for entirely with ¢ity funds. The
state does provide matching funds for medical services
nrovided by Corizon at 10 percent of total costs, but mental
health services are not eligible for this type of funding. in
addition, federal law prohibits the use of Medicaid funds
for medical or mental health care provided within jails and
prisens. In the correctional context, Medicaid funding may
only be used for inpatient care received at off-site hospitals
and for administrative purposes, for example, the DOHMH
discharge planning staff that screen and enroll inmates in
Medicaid prior to release.
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An Increasing Share of Health Department Spending on Correctional Mental Health is for Corlzon Staff
Doilars in thousands
o B 2009 2012
Direct City | Direct State | Medicaid | Al Sources | Direct City | Direct State | Medicaid | All Sowrces
Corizon Staff $14,8B66 %£19,866 $21,573 521573
Other DOHMH Staff 1,189 1,199 S095 995
HHE Psych Medications 4,864 4,864 3,120 3,120
Brad H.Mandated ey RAE EURIDEE BEERE R ¢ Rl el Rt I
szry%ce_sﬁ”f_-'._f__ CRR 1,165 5,396 3,404 G665 | ay CUUB036 | 3,385 ©8,608
DOHMH Discharge
Planning Staff 3,104 3,104 3,385 3,385
Link Contracts™ - e LR I CUBABE | L 4724 L AT 24
SPAN Contract 1,165 1,165 1,187 1,187
Court Monitors - Lo oA ISR 7U% Rt RaR N R ke
Total Spending $27,094 $5.396 $3,104 $35,594 $26,875 $5,036 £3,385 535,286
SOURCE: Departmant of Health & Mental Hygiene
NOTES: Spending on Department of Health & Mental Hygieng staff excludes the cost of fringe benefits, Madicaid is jointly funded by the federal, state, and
jocal govarnments,
New York City Independent Budget Office

DOC Staffing and Gther Costs. It was not possible for IBO
to break out the exact cost of Brad H. inmates from DOC's
budget as there are many fixed costs involved. It is clear,
however, that housing units with inmates with a mental
health diagnosis will cost more than other units because
they require additional correction officers. Using the current
average correction officer salary, IBO calculated an average
annual cost per unit, Punitive units for the general inmate
population (excluding Brad H.) have six officers per shift,
Accounting for 3 shifts per day and making allowance for
leave time, IBO assumes thal each unit would require 30
correction officers on staff, with an annual payroll cost

of about $2.1 mitlion. Some types of punitive units that
house inmates with a mental health diagnosis require

8 officers per ghift, or 40 on staff, At that staffing level
such units have an annual payroll of $2.8 million. These
units have a higher number of officers assigned {o them

in order to handle the transfer to and from the inmates’
cels to therapy sessions, medical appointments, and any
other out-of-cell appointments they may have. In contrast,
nonpunitive units such as general population and Mental
Observation have Tfewer officers assigned o them, The
number of officers assigned to nonpunitive units can range
from 2 officers to 5 officers per shift, with annuat payrolls
of ranging from $700,000 to $1.7 million.

Another expense that is directly refated to the provision
of services to Brad H. inmates is an annual cost of $2.5
million for 32 correction officers to support mandated
discharge planning services. In 2001, when the city was
preparing 1o settle the Brad H. lawsuit, the depariment
created the position of mental health discharge planning

officer. Despite the title, these 32 uniformed staffers escort
inmates from their housing areas to the clinics and do not
actually provide discharge planning services.

DOHMH's average per inmate spending on correctional
mental health services declined by 9.0 percent in 2012
from the 2009 amount. Most of this overall decrease was
driven by areas other than direct service staff, Despite the
funding drop, DOMMH made progress in expanding the

More Correction Officers Required for Housing With
Inmates With a Mental Health Diagnosis

Number of Number of
Posts per Unit Officers

Average
Type of Housing Unit Annual Cost
Punitive

..'.M%:‘_’._;jt?i _Héaltb.'-.-' '-r._-::.:_'i' G
1 Assessment Unit .
“forinfracied

£ §2,794,480

a0

Cdnmates 08
Restricted Housing
Unit 8 40 52,794,480
Segregation Unit -~ 1030 82,095,860
Nonpunitive
‘Mental Observation 7 Ul T3 B 81,047,930
Clinical Alternatives
to Punitive
Segregation 5 25 $1,746,550
Generat Population = L r 20 A0 $698,620.

SOURCE: Department of Correction
NOTE: Average cost per officer is $69,862 (does not include fringe benefits},
New York City Indspendent Budget Office
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reach of some significant discharge planning services over
this time period, most notably the completion of formal
discharge plans. However, a number of other discharge
planning servicas that should have been available to

class members further along in their incarcerations were
reaching fewer inmates in 2013 than in 2009.

Changes in Health Department Costs and Funding. In

a comparison of 2012 with 2009, DOHMH's spending

on correctional mental health dipped by 0.8 percent,
while the total number of inmates with a mental health
diagnosis at some point during their incarceration went up
by 9.8 percent and the number of Brad H. class members
increased by 7.2 percent. Because any inmate referred
for mental health services will require some outlay of
resources, 1BO generally used the broader measure—
inmates with a mental health diagnosis—to compare costs.
The average per inmate cost was calculated by dividing
total DOHMH spending on a given type of correctional
menial health service in a year by the total number of
unigue inmates with a mental health diagnosis admitted
during that same year. The one exception is for Brad
H.-mandated services, where it was more appropriate

to divide spending by the total number of Brad H. class
members admitted during that year.

Using this methodology, IBO found that average total per
inmate spending on correctional mental health services
by the Department of Health and Mental Hygiene declined
by 9.0 percent, from $2,041 in 2009 to $1,857 in 2012.
Per inmate spending fell siightly for Corizon mental

health staffing (from $1,076 1o $1,064, a difference of
1.1 nercent} and to a secmewhat greater extent for Brad
H.-mandated services (from $6837 to $591, or about

7.2 percent). Together these two spending categories
encompass all staff members providing direct services to
inmates—the Corizon staff who offer clinical care and the
DOHMH staff who provide discharge planning. Most of the
overall decrease in per inmate mental health spending

(from $328 per inmate to $203, or about 38.1 percent) was

driven by areas other than direct service staff, including
spending on DOHMHM's administrative and support staff and
spending on psychotropic medications.

The 7.2 percent decrease in per inmate spending for Brad
H-mandated services is not the full story, however, The

number of discharge planning staff declined by a somewhat

larger margin, faliing 9.9 percent from 81.0 FTEs to 73.0
FTEs. Pari of the reason spending has not gone down to
the same extent as staffing is that salaries increased. The
average salary for all discharge planning staff increased hy

Decrease in Per Inmate Mental Health Spending
Driven by the Cost of Medication and Support Staff

g 2009 8 2012
$£2.500
2,000
1,500
1,000
500
O ot
Corizon Brad H.  Medication Total
Mental Mandated & Other
Health 8taff  Spending DOHMH
Spending Siaff

SOURCE: Department of Health & Menial Hygieng

NOTES: Based on all inmates with a menial health diagnosis. Spending
on Department of Health & Mental Hyglene staff excludes the cost of
fringe benefits.

New York City Independent Budgetl Office

4.2 percent, from $48,000 in 2009 to $50,700 in 2012
(the increase for caseworkers was larger, growing by 4.2
parcent, from $41,4C0 to $45,300). According to DOHMH,
the salary increases were needed in order to atiract more
qualified candidates. The health department also spent
more an the SPAN contract and court monitors in 2012
than in 2009, though less on Link contracts.

Funding sources for correctional mental health spending
shifted sormewhat over time. Direct city spending on
correctional mental health remained roughly constant from
2009 through 2012, declining by 0.8 percent from $27.1
million to $26.9 million. Direct state spending declined by
6.7 percent, from $5.4 mittion to $5.0 million. In contrast,
Medicaid spending on correctional mental health increased
by 9.0 percent, from $3.1 million in 2009 to $3.4 million

in 2012, Thus, Medicaid represented a larger share of

the funding for correctional mental health in 2012 than

in 2000--9.6 percent versus 8.7 percent. Medicaid has
displaced state funding rather than city tax-levy dollars, with
the city-funded share of correctional mental health spending
remaining constant at 76.1 percent in both 2009 and 2012,

Changes in Discharge Planning Over Time. The city

does not systematically track inmates with mental health
diagnoses once they are released into the community.
Therefore, the only data we were able to abtain to assess
the impact of mental health services in the jails concemn the
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discharge planning process. In this case, however, we were
able to obtain more recent 2013 data for our analysis.’®

These data show that, in absolute numbers, the amount

of discharge planning services DOHMH provided for Brad

H. class mermbers increased for 4 out of 10 services in
2013 compared with 2009, Specifically, the number of
comprehensive treatment plans completed, which is the
first step in the discharge planning process, increased from
9,787 to 10,117, The number of discharge plans completed,
the second step in the process, rose more dramatically
from 5,426 in 2009 t0 8,492 in 2013. This represents a
£6.5 percent increase in the number of discharge plans
completed, a far larger change than the 5.9 percent increase
in the number of Brad H. patients discharged. There were
also small—in absolute terms-increases in the number of
Medication Grant Program cards issued and supportive
housing applications completed over this time period.

DOHNH's performance on other discharge planning
metrics deciined in 2013 from 2009 levels. in both
absolute numbers and percentages, the largest decreases
were in terms of the numbers of Medicaid prescreenings
conducted and appointments scheduled. There were 2,327
Medicaid prescreenings conducted in 2013 (818, or 28.3
percent, fewer than in 2009) and 1,057 appointmenis
scheduled (632, or 37.4 percent, fewer than in 2009). The
numbers of referrals made, public assistance applications
submiiied, and Medicaid applications submitted each also

fell by more than 13 percent in 2003 comparad with 2009,

However, evaluating DOHMH's performance solely in terms

of these absolute numbers may be misleading for a number
of reasons.

Under the terms of the settlement agreement DOHMH is
not legally required 1o provide every service 1o every Brad H.
class member. For example, only SPMI inmates are entitled
to help in applying for public assistance and supportive
housing. The Brad H. settlement agreement also includes

a timeframe during which DOHMH must provide certain
discharge planning services, and the agency is not legally
reguired to provide services to inmates who are released
from custody before this timeframe is up. For example,
DOHMH has from 7 days 1o 15 days after the mental
health intake visit 1o complete an inmate’s comprehensive
treatment plan {7 days if the inmate requires mental
observation housing, or 15 days if he or she can be housed
with the general population). They have an additional seven
days after this to complete the class member’'s discharge
plan. If an inmate is released from custody before this
period is up, the health department is required only to give
him or her access 1o the SPAN offices. DOHMH is also not
required to provide services to Brad H. class members who
refuse discharge planning. The data released to 1BO did not
include information on inmates who were released without
discharge plans but who would have been eligible for Brad
H. services if the time span allowed for completion of the
treatment plan and discharge plan had baen shorter.

Provision of Comprehensive Treatment and Discharge Plans Has Gone Up,
While the Provision of Most Other Discharge Planning Services Has Declined

Change

20081 2013 Number | Percent
Total Number of Brad H. Patients Discharged {$PM1 & non SPME) 14,763 15,633 870 5.9%
. Comprehensive Treatment Plans Compleled -0 Q78T A0ALT [ B30 34%
D|scharge Plans Compl eted 5426 8,493 3,066 56.5%
- Medicaid F’res:areen ings Cenducteé Comzas g e o8
Walking Medlcatloﬂs Prowded 2,224 2,213 {11 0.5%
“Referrals Made 0 o DT L Sigosrl 4800 (281 135%
Appomtme;}m Schedu!ed 1,689 1,087 (632) -37.4%
“Medicaid Applications Submitted LUBT6 419 (A87)] T aTan

Medication Grant Program Cards lssued 128 138 10 7.8%
Total Number of SPMI Inmates Discharged agr2 3443 (429) A1a%
Pubslic Assistance A;}plscatlozws Submitied 421 254 (i67) -38.7%
Supportive Housing Applications Completed - Tiag Camal B4 Clalon

SOURCE: Department of Health & Mental Hygiene (inciuding data from SPARN and Link}
NOTES: Thase numbers represent the number of services provided to Brad H. class members by incarceration date, Class members may receive multiple
services, which services each person should recelve depends on & nurmber of variables including release date, Medicaid eligibility, and whether or not he/
she refused services, Walking medications means an inmate was released with & 7-day supply of medication{s} plus a written prescription for another 21-day
supply. A public assistance application is for both public assistance and food stamps.
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Trends in Share of Eligible Inmates Receiving Various Discharge Services Are Mixed

Total Required by Stipuiation Percent Completed

2009 2013 2009 2013 improved in 2013

'serv[ees for all Brad H. Patients (SPMI & nonSPMl) o
Comprehensive Treatment Plans Completed 9,961 10,117 98.3% 106.0% Yes
Discharge Plans Completed 7,548 8,630 71.9% 98.0% Yes
Medicaid Prescreenings Conducied 3,266 2,356 98.4% 98.8% Negligible Change
Walking Medications Provided 2,579 2,300 86.2% 96.2% Yes
Referrals Made . 2,215 2483|  940%|  83.0%| . No
Appointments Scheduled 1,731 1,154 97.6% 91.6% No
Medicaid Applications Submitted 577 455 99.8% 92.1% Mo
Meadication Grant Program Cards Issued 138 150 92.8% 92.0% No

Services for SPMI Inmates .

Public Assistance Applications Submitted 424 263 899.3% 96.6% No
Supportive Housing Applications Completed 184 202 70.1% 90.6% Yes

SOURCE: Department of Health & Mental Hyglens (including data from SPAN and Link)}

MOTES: These numbers represent the number of services DOHMH provided and was requirad 1o provide to Brad H. class mambers by incarceration date,
Class members may receive multiple serviges; which services each person should raceive depends on a number of variables including release date, Medicaid
aligibility, and whether or not he/she refused serviges. Walking medications means an inmate was released with a 7-day supply of medication(s) plus a
writien prescription for another 21-day supply. A public assistance application is for both public assistance and food stamps.

New York City Independent Budget Qffice

In addition, not every inmate who is legally entitled to receive
discharge planning services would actually benefit from
each of them. For example, public assistance and Medicaid
applications are only submitted for those inmates who

meet these programs’ eligibility criteria. Thus, a decrease

in sibmission rates may simply mean that there were fewer
eligible individuals within the Brad H. ¢lass in 2013 than in
2009, There may also have been larger numbers of inmates
entering the jail system with active Medicaid in 2013, and
who required only reactivation of their benefits upon reiease.
Likewise, a decrease in the share of inmates released with
medications may mean that there were fewer class members
requiring psychotroplc medications in 2013 than 2009,

We can also look at the share of inmates discharged in
2009 and 2013 who received the services to which they
were legally entitled. These numbers show that the share

of eligible inmates recelving services has improved over
time for 4 out of 10 discharge planning services, Most
significantly, there was a large increase in the share of
inmates released with discharge plans completed (from 71.9
parcent to 88.0 percent}). There was also an increase in the
share of eligible inmates who had comprehensive treatment
plans completed prior to release (from 98,3 percent to
100.0 nercent) along with marked improvement for two

less widely used services (supportive housing applications
and walking medications). Howsaver, the share of eligible
inmates receiving discharge planning services for the other
six types of services examined by IBO declined from their
2009 levels. The largest declines were in terms of the

number of discharged class members who received referrals
for follow-up care {from 94.0 percent to 3.0 percent), had
appointments for post-release care scheduled (from 97.1
percent to 91.8 nercent), or had Medicaid applications
submitted (from 99.8 percent to 82.1 percent).

in terms of both absolute numbers and the share of eligible
inmates receiving services, DOHMH has made progress in
expanding the reach of a few discharge planning services.
Progress has been most notable in the completion of
discharge plans. However, some other discharge planning
services were reaching fewer inmates in 2013 than in
2009-—hoth in terms of eligible and all class members.
Most noteworthy are the declines in the numbers and
shares of Brad H. class members receiving referrals or
appointments for postrelease care, as these make it
gasier for inmates with menial health needs to receive
ongeing care, The decline in the share of eligible inmates
with Medicaid applications submitted is aiso important, as
Medicaid is the only means many of these inmates have to
pay for care and medication in the community.

Although the average daily population in New York City jails
continues to decrease, the number and share of inmates
with a mental health diagnosis is growing. These inmates
are more likely than the general iail population to be female
and white, and tend to have longer lengths of stay than
inmates in the general population,
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Housing areas designated for inmates with mental health
diagnoses require more DOC staff, which is more costly. As
of 2012, health department spending had not kept pace
with the increasing number of inmates with mental heaith
diggnoses. Total per inmate spending for correctional
meantal health services fell by 9.0 percent. Most of the
decling occured in spending for pyschotropic medications
and for BOHMH administrative and support staff, and

1o a lesser extent for services to help inmates transition
from jail to the community as mandated under Brad H. Per
inmate spending for staff providing direct mental health
services to inmates fel by 1.1 percent. However, given

the recent funding of numerous new initiatives through
DOHMH's budget, it is likely that the city will spend more

money on correctional mental health in 2015 than it did in
either 2009 or 2012,

Parhaps most imporiant, it is difficutt to gauge whether
those services that inmates do receive are having an
impact, as netther DOMMH nor BOC tracks inmates with
mental health issues postrelease. What we can tell from
available data is that more than half of DOHMH's discharge
planning services were reaching a smaller share of Brad H.
class members in 2013 than in 2009, notably the provision
of referrals and appointments for post-release care, This
finding is critical because stabilizing mentally #l inmates
within the jails only has a limited impact if they do not also
receive continuing mental health care as they transition
back into the community,
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Although the main focus of this brief is a comparison of
DOHMH spending in 2009 and 2012, since then there
have been a number of initiatives addressing inmates’
mental health. The Bloomberg Administration rolled out
two new initiatives in 2013 and 2014, Subsequently, the
de Blasio Administration announced $15.5 million in city
funding for several additional initiatives targeting a similar
population in the Adopted Budget for 2015, More recently,
the November 2014 Financial Plan included $89.0

million in new city funding over four years for a series

of correction and correctional-health-related initiatives.
This was followed closely by the release of the Mayor’s
Task Force on Behavioral Health and the Criminal Justice
System Action Plan, which detailed the use of these
funds and pledged about $40 million from the Mannattan
District Attorney's asset forfeiture fund. Most recently, the
Mayor's Preliminary Budget for 2016 included funding for
Enhanced Supervision Housing Units to house inmates
determined to be “dangerous” or "at risk” for violence,
some of whom will likely require mental health services.
(This report was completed prior to the release of the
2016 executive budget))

Court-Based Intervention and Resource Teams. in

2011, Mayor Bloomberg convened the Citywide Justice
and Mental Health Initiative Steering Committee. The
commitiee was lasked with developing policies to address
the disproportionateiy high number of mentally itl inmates
in city jails. it released a set of recommendations in late
201.2, one of which called for the creation of Court-Based
Intervention and Resource Teams. The goal of the court-
hased teams is to identify a subset of the mentally ill in
the criminal justice system population and to diveri them
away from the jails and inio Alternatives to Incarceration
and Alternatives to Detention programs. More specifically,
the teams are tasked with identifying and diverting from
jail peopie who have been arrested, who meet certain
criteria—such as a low risk of failure to appear or to
reoffencd—and who also have a mental health diagnosis.

According to DOHMH, the most optimistic estimate is that
the court-based teams will divert about 3,000 people from
the jails annually, but it is too early to measure the results.
In terms of program costs, the program is funded through
the budgets of both DOHMH and the Criminal Justice
Coordinator. DOHMH’s actual spending on the teams was
$180,000 in 2014 and it is currently budgeted at $3.6
million in 2015, all in city funding.

Program for Accelerated Clinical Effectiveness, DOMHMH
received new funding in the 2015 adopted budget that
will allow the department 1o convert four existing Mental
Ohservation units into intensive mental health treatment
units. These units will be structured similarly to the
Clinical Alternatives to Punitive Segregation units, but

will only house inmates without infractions, Uniike the
clinical alternative units, the Program for Accelerated
Clinical Effectiveness units will aiso house some non-SPMi
inmates, though DOHMM expects these less seriously ll
inmates to represent only about a third of the population
served. These four units are expected to have a combined
capacity of 110 inmates.

DOHMH received $5.2 million for 2015 with $6.5 million
budgeted for subseguent years 1o hire new clinical and
suppert staff for these units {primarily through Corizon).**
The DOHMH-only cost for these new units will be $58,900
ner bed in 2016, which is comparable to the department’s
2015 per bed cost for the clinical effectiveness program
units. Note that this is all new funding and is in addition
to any resources reallocated from existing Mental
Observation units.

Viental Health Training for Correction Officers. This year's
adopted budget aiso included $4.2 million in new funding
for DOC to provide all of their officers with an additionat
eight hours of mental health training. This training will be
developed in conjunction with DOHMH and will be provided
to all officers on a yearly basis.

Mayor's Task Force an Behavioral Health and the Criminal
Justice System Action Plan. The November 2014 Financial
Plan allocated $89.0 million in city funds to DOC and DOHMH
over a fourvear period in conjunction with the task force’s
action plan. However, a substantial amount of this funding is
devoted to initiatives that do not specifically target inmates
with mental health diagnoses, such as increased DOC
staffing in units housing adolescent populations and the
extension of discharge planning services to inmates who are
not Brad H. class members, While it is possible that funding
allocations will change as the plan is further developed,

at this stage I1BO has identified just $15.4 million that is
specifically earmarked for programs that focus on inmates
with mental health issues.

The plan includes crisis intervention teams, which will
provide correction officers with additional training on
symptom identification and also pair them with 16 mental
healih clinicians who will offer tips on how 1o deescalate
confrontations and help prevent the use of force. This

14 HMEWYORK CITY INDEPEHDENT BUDGET OFFICE



program is jointly funded through DOC’s and DOHMHMH's
budgets. Specifically, DOHME is expected 1o spend $473,000
in 2005 and $1.7 million in 2016 and DOC's budget was
increased by $2.6 million in both years for this program.

The other two initiatives funded through DOHMH's budget
in the November 2014 Financial Plan focus on reaching
individuals with mental health needs before they enter
the jail system. One provides funding for a drop-in center
where police officers can bring people with mental health
or substance abuse issues as an allernative to arresting
them or taking them to the emergency room; a second
drop-in center will be funded by reallocating exisisting
DOMMHM resources, The other initiative provides funding
to pilol a new enhanced pre-arraignment screéening
program at Manhattan Central Booking. The clinical staff
conducting the screenings will provide information to
judges on individuais who may benefit from mental health
or substance abuse services rather than incarceration.
tncluding a small state funding match, these two programs
are budgeted at a combined $449,000 in 2015 and $1.2
million in 2016.

Additional Staffing for Enhanced Supervision Housing
Units, The Mayor's Preliminary Budget for 2016 included
funds for health and mental health staffing at a new type
of correctional housing unit to be known as Enhanced
Supervision Housing Units. There will be 5 such units, each
with capacity for 50 inmates, in 2 jails on Rikers. Initial
plans call for adding 24 FTEs in the DOHMH, including 6
mental health clinicians and 1 supervising psychiatrist, at a
cost of $2.0 million in 2015 and $3.5 million in subsequent
years. Inmates will be assigned 1o these units who are
determined 1o be “dangerous” or "at risk for violence”
based on predictive measures developed by DOC,

Reporf prepared by Nashia Rivas Salas
& Christina Fiorentini

Endnotes

HThe top 10 fargest looal jait jurisdictions in the US" hiy
sorrectionsons com/ aotity-design-and-oparation/articles /2078458 The-
sap-10-dargeshlooal urisdictions-inthe-Us/

Fabout DOCT vitp Awww nive. gov/ himi/dos/timi/about/about_dog shimi
.S, Department of Justice, Bureau of Justice Statistics, Mental Health
Problems of Prison and Jail Inmates, revised December 2006, Note

that “mental health problem” as used in the study included a recent

clinical diagnosis of menial iliness, recent treatment by & mental health
professional, or symptoms of a mental heaith disorder, Symptoms of a
mental dlsorder ware based on criteria specified in the DSM-IV

“thid: International Association for Forensic and Correctional Psyohology,
“Revised Standards for Psychology Services in Jails, Prisons, Correctional
Facilities, and Agencies Publistied in Criminal Justice and Behavior,” July
2010.

PMew York Mental Hygiene Law S 29.15, (b) 14 NYCRR 687, et seq.

“Serious mental Hness, or SM, is also used to describe this population.
"Amarican Psychiatric Association (2000), Diagrostic and Statistical Manual
of Mental Disorders (4th ed}).

BLLS, Department of Justics, Bureau of Justice Statistics, Mental Healih
Probiems of Prison and Jail Inmates, revised December 2006,

The Council of State Governments Justice Center, “Improving Duteomes for
Peaple with Mantal linesses nvolved with New York City's Criminal Court
and Corraction Systams”, December 2012, hip//esgjusticeceniar.org/wp-
content/uploads/2013/05/CTBNYC-Court-Jail_7-cc.pdf

e five jalls without permanently assigned on-site Corizon staff are: the
James A. Thomas Center (Currently closed), the West Facility for inmaies with
infactious diseases, the Vernen C. Bain Center {services provided by Damian
siaff), the Elmburst Mospital Prison Ward (services providad by HHC staff), and
the Bellavue Hospital Prisen Ward (services provided by HHE staff),

The majority of DOC's budget consists of fixed costs such 83 emplioves
salaries, fringe benefits, and capital costs, [tis very difficult to allocate these
types of costs to speaific programs or infates and ROC does Aot do so,

2all state and Medicaid funds go to support Brad H.mandated services,
specifically discharge planning staff, the court monitars, and the Link contracts,
Whils the city contributes 1o the overalt cost of Medicaid, the amount it pays
annually is now capped and dogs not vary based on usage. Therefore a greater
raliance on Medicaid funding has no fiscal impact on the city.

PWhile we had originally planned to analyze inmate outcomes—including
recidivism and agherence to treatment regimen after release--this was not
possitle given the data that DOHMH was able to provide. Discharge planning
data was provided to 1BO by the Depariment of Haalth and Mental Hygiene
in the form of aggregated tabies. The court monitors and plaintiffs’ attorneys
in the Brad H. tigation, who receive similar data from DOHMH on an ongoing
basig, have raised guestions about its acouracy and usefulness, An Aprit
2014 court order extending the terms of the Brad M. seltlernent agresmeant
also included a provision that DOMMH improve its quality assurance
practives in regards (0 data reperting, 1B0's exparience working with the
DOHMH data coanfirmed some of these concerns,

HBOC received an additional $6.1 million In 2018 and $6.7 million a year
through 2019 for correction officer staffing within thess new units. Ata
combined DOHMH and BOC cost of $13.2 million in 2016 (&l in city funds),
the total cost for one bed in a Program for Accelerated Clinical £ffecliveness
unit will be roughly $1.20,200 & vear (sxcluding fringe benefit costs for ity
emplovees staffing these units).
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“Oversight: Behavioral Health and the Criminal Justice System:
Examining New York City’s Action Plan”

Tuesday, May 12, 2015

I thank the New York City Council for allowing me to submit this testimony regarding
behavioral health and the criminal justice system.

My job as the Manhattan District Attorney is to keep the public safe, and to ensure
that the criminal justice system is fair for all individuals who come before the court. Even as
crime rates in New York City remain at historic lows, the sad reality is that our jails and prisons
have become virtual warehouses for people who struggle with behavioral health issues.
According to the Department of Correction’s Fiscal 2015 Preliminary Budget Report, people
with mental illness represent approximately 38 percent of the overall New York City jail
population. It is critical that law enforcement — working with our elected leaders — find
intelligent and effective ways to prevent offenders who struggle with behavioral health issues
from repeatedly cycling through our system for crimes committed as a result of an untreated

treated mental illnesses.



I want to discuss two initiatives that my Office has undertaken to address this critical
issue: 1) the Mayor’s Behavioral Health Task Force; and 2) the Manhattan Mental Health

Coutt.

Mayor’s Task Force on Behavioral Health and the Criminal Justice System

My Office is working with Mayor Bill de Blasio’s office to implement the Task Force
on Behavioral Health and the Criminal Justice System’s Action Plan, a project aimed at
reducing the number of people with behavioral health needs who cycle through the criminal
justice system.

Senior members of my Office and I took part in the Task Force’s meetings last
summer, where we put forth a series of recommendations to develop new and innovative
methods for responding to people with behavioral health needs at multiple points in the
criminal justice system. In addition, my Office has committed more than $40 million to the
$130 million project to support the following:

Expanding training for police officers to enable patrol to better recognize the
behaviors and symptoms of mental illness and substance use when making street encounters.

¢ Designing and implementing a scientifically-validated risk assessment tool to
inform decision-making around pre-trial detention and other decisions.

e Creating the capacity to perform universal screening of all defendants for
physical and mental health needs before arraignment. Some with behavioral
health needs will be flagged for possible diversion to services rather than
incarceration, except where safety issues prevent diversion.

e Expanding pre-trial supervised release by 2,300 slots citywide to safely divert

appropriate defendants from jail. This type of programming involves ongoing face-
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to-face and telephone contact during the pendency of the case and increased access
to substance abuse and mental health services for those determined to be in need.

e Launching a scatter-site supportive housing program focused on individuals
with behavioral health needs and a history of cycling through criminal justice system
and chronic homelessness. The effort will create nearly 300 permanent housing slots

with supportive services, including mental health and substance abuse services.

The ultimate goals of this initiative are to reduce unnecessary arrests and incarceration,
redirect criminal justice resources to maximize their greatest public safety impact, and increase
fairness in the criminal justice system. I thank Mayor de Blasio for his leadership and
commitment to this project, and I look forward to working with the Mayor’s Office on

Criminal Justice on its implementation.

Manhattan Mental Health Court

I now want to discuss an initiative with a four-year record of success in addressing the
specialized needs of certain defendants with behavioral health needs. In 2011, together with
Chief Judge Jonathan Lippman and the Office of Court Administration, my Office created
Manhattan’s first Mental Health Court. This specialized court part is dedicated to handling
cases involving offenders suffering from a major mental disorder and who, at least initially,
committed non-violent felony offenses. Since then, the Mental Health Court also has been
expanded to offenders who committed crimes involving violence, sex offenses, and guns on
a case-by-case basis.

The Manhattan Mental Health Court provides comprehensive oversight and mental

health treatment to eligible defendants. The Court utilizes its judicial authority to encourage



offenders with mental illness to participate in treatment plans. Through a system of intensive
judicial monitoring of defendants’ progress, in conjunction with a support network, the Court
ensures that offenders have the resources available to facilitate successful engagement with
treatment programs, while maintaining compliance with Court mandates.

Located within the New York State Supreme Court, cases are referred to the Mental
Health Court by judges, prosecutors, defense attorneys, and others. The program is voluntary,
but a defendant is accepted into the program only after the Mental Health Court determines
that the defendant’s behavior can be stabilized through a community-based treatment —
whether through in-patient or out-patient programs. Each treatment plan is individualized,
and takes into account both the defendant’s needs and public safety concerns.

To be eligible, the defendant’s mental illness must have a significant impact on his or
her social adaptive functioning, and must have contributed to the behavior that resulted in the
arrest. The offender also must agree to treatment and enter into a plea agreement. In
appropriate circumstances, eligible defendants are placed in treatment programs, monitored
by the court and linked to valuable services and housing providers, reducing the chances of
recidivism and increasing safety in New York City.

Since its inception, hundreds of cases have been referred to the court, 114 individuals
have been accepted, 43 have graduated, 32 have failed to fulfill the requirements of the
program, and 43 have pleaded guilty and are currently being monitored. I believe this is a
strong start in reforming the way our criminal justice system handles defendants with
behavioral health needs.

I thank the City Council for your continuing support of law enforcement, and for

helping to ensure that New York remains the safest big city in the counttry.
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District Attorney
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.Good afternoon, I would like to thank Council members Elizabeth
Crowley, Chair of the Committee on Fire and Criminal Justice Services, Vanessa
Gibson, Chair of the Committee on Public Safety, Rory Lancman, Chair of the
Committee on Courts and Legal Services and Andrew_Cohen, Chair of the
Committee on Mental Health, Developmental Disability, Alcoholism, Substance
Abuse and Disability Services for giving me the opportunity to testify at this

hearing on behalf of Queens District Attorney Richard A. Brown.

My name is Douglas Knight and I am the Director of Alternative
Sentencing at the Queens District Attorney’s Office. I have a Master’s Degree
in Criminal Justice and am a Credentialed Alcohol and Substance Abuse

Counselor with over 25 years of alternative sentencing experience.

Our office has had both a misdemeanor and felony Mental Health Court
for many years and we offer a variety of alternative sentencing options to
individuals whose criminal activity is motivated by mental health issues. These
include programs targeted to assist young offenders, veterans, those who are
dually diagnosed with substance abuse and mental health problems and

trafficking victims.



At present, we seek to identify at the earliest time possible defendants who
may be in need of .mental health services. It i_s our view that the earlier someone
enters treatment the more likely that they will be successful. Identifying those in
need of mental health services, however, is not aiways easy. There is currently
no mechanism in place to conduct an independent, professional and
comprehensive mental health assessment of all defendants entering the criminal
justice system. Consequently, aside from those cases where the defendant’s
mental health issues are s0 substantial that they are imnmediately obvious to all,

“we have surprisingly little information at the tinie of a defendant’s arraignment
about his or her mental health needs. Such information might be provided by the
defendant’s family 01" defense counsel, but it is equally likely that no one present
at arraignmeﬁt will have access to any information about whether the defendant
has been hospitalized in the past, whether he or she is currently on medication

or whether he or she has been diagnosed with a particular mental illness.

As a result, it may not be until the defendant is assessed at Rikers Island
or speaks with a defense attorney after arraignment if he or she is ROR’d that
a mental health assessment may occur. Our office will affirmatively reach out to
defendants who are non violent and whom we believe may safely participate in
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community-based treatment programs. If a defendant is interested in
participating in a diversion program, he or she will undergo a comprehensive
mental health assessment conducted by Mental Health TASC ( Treatment
Alternatives to Safer Communities), a well known and well respected not for
profit organization. TASC will then facilitate a thorough and objective
psychological assessment. This will include not only an clinical interview with
the defendant but will also include a review of defendant’s psychiatric history,
medical records, school records, medications, and conversations with relevant
persons who can provide information about defendant’s clinical history,
behavior and ability to obtain stable housing, including family members, treating
doctors and correctional personnel. TASC will also help investigate a
defendant’s eligibility for various benefits including SSI, SSD, Medicaid and
health insurance. At the end of this assessment, TASC will make a
recommendation as to whether the defendant is in need of treatment and what
type of treatment program would be most beneficial for his or her individual

needs.

Once a defendant is recommended for an appropriate level of
treatment, we attempt to place them in a specific treatment program which may
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be outpatient or residential depending on need. However, this can sometimes be
a slow and difficult process for a variety of reasons. Treatment programs may
be wary of accepting defendants with serious criminal histories or prior arson
or sex crimes convictions. It may take some time for homeless defendants to
obtain documentation necessary for various entitlements. Defendants whose
mental status deteriorates while waiting for a treatment placement may wind up
in a psychiatric hospital for stabilization or Mid Hudson for a competency
assessment. Defendants who do not speak English may have difficulty finding a
treatment program that can meet their needs. Young offenders may be delayed
in obtaining treatment when parental consent for both assessment and treatment
purposes cannot be obtained promptly. And defendants who are undocumented

may have difficulty accessing services because they cannot obtain insurance

coverage.

Defendants who enter treatment through the criminal justice system will
enter into a plea agreement that permits the judge and the attorneys in the
treatment court an opportunity to monitor their progress in treatment. Upon
successful completion, the criminal charges against the defendant are either

reduced or in some cases dismissed.



We believe that our ability to provide mental health services to those in
need in Queens County could be improved in 2 number of ways. In many of our
treatment courts, it has been extraordinarily helpful to have trained clinicians
available in the courtroom who can work with defense counsel to identify those
in need of treatment and begin the assessment process quickly. Enabling TASC
to have representatives at arraignment for those interested in assistance could

greatly facilitate our ability to identify mental health clients early.

It would also be enormously helpful to expand the pool of treatment
programs available - particularly programs that provide residential care to
individuals with serious and chronic mental illness. Additional options would
also be welcome for young offenders. There are simply not enough residential
treatment slots available for seriously ill high risk youth under the age of 21, In
Queens County, the most diverse county in the nation, there are few mental
health programs available for non-English speaking defendants. And it is very
difficult to find appropriate treatment for many othefs with special needs
including pregnant women, individuals with developmental disabilities or those

who need medical accommodations.



Accommodating criminal justice involved defendants with behavioral
health issues is extremely challenging, however, we continue to work tirelessly
to assist them in accessing appropriate clinical services which best meet their
needs. I thank you for the opportunity to speak before you today and I am

happy to answer any questions you may have.
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Kenneth P. Thompson
District Attorney
April 7, 2015

Honorable Andrew Cuomo
Governor

Executive Chamber
Albany, New York 11224

Dear Governor Cuomo,

| am writing this letter in support of the Greenburger Center for Social Justice’s application to obtain a license
from the New York State Office of Mental Health for the development of a secure facility that will provide
treatment for felony offenders who have serious mental illness.

The Brooklyn District Attorney’s Office is a staunch supporter of the development of alternatives to
incarceration for offenders who suffer from serious and persistent mental iliness as well as co-occurring
disorders. This commitment is evidenced in our unwavering support of the Brooklyn Mental Health Court and of
the Educational Assistance Corporation, each of whom provide felony and misdemeanor non-violent offenders
community-based mental health services in lieu of incarceration. Our work with these stakeholders has not only
provided criminal offenders with needed treatment and the opportunity to be better citizens but has positively
informed the criminal justice community that treatment reduces the incidence of future hospitalizations and re-
arrests.

The Greenburger Center seeks to further enhance this treatment commitment by developing a facility that will
provide mental health treatment for between 30-60 offenders who do not qualify for community-based
treatment in a non-secure setting. Their proposal will provide the criminal justice system with a resource which
has the potential of greatly reducing the incarceration of the mentally ill.

I would urge you to look favorably upon their license application.

Sincerely,

Kenneth P. Thompson



Greenburger ATI Treatment Center & On-Site Qutpatient Clinic Satellite
Program and Budget Summary
May 11, 2015

PROGRAM: An Alternative to Incarceration program that is a long-term (one-to-two year
expected length of stay) residential program with two discrete units of 36 beds for men and
24 beds for women, for a total of 60 beds. The residential program will be operated by the
Greenburger Center as a Residential ATI (hereinafter “ATI”), that is transitional, congregate
housing, to be funded in part by the NYS DCJS ATI Program as set forth below. Continuous
programming will be provided in the ATI to address violence reduction, promote life skills,
and improve interpersonai communication among residents and staff. Social work and
clinical staff will be on site 24 hours a day to provide these services and overnight
coverage.

This initiative also includes an outpatient clinic satellite (hereinafter “the Clinic”) that will
have an Operating Certificate from NYS OMH and joint licensure from NYS OASAS, with the
capacity to treat individuals with both serious mental illnesses and co-occurring substance
abuse disorders. The Clinic to be operated by an established provider will be located within
close proximity to the ATI, within a secure perimeter that will be maintained by the
Greenburger Center. Some staff, such as a psychiatrist will likely provide services at both
the Clinic and the ATI. For example, one psychiatrist may serve as the prescribing
physician at the clinic and as a psychiatric consultant at the ATI.

POPULATION of FOCUS: Young adults between eighteen and thirty-five years of age, with
serious mental illness and co-occurring substance abuse, facing a multi-year sentencing to
a NYS prison and not eligible for any currently existing ATI program.

CONTRACTING and LICENSING: The ATI will be contracted by NYS DCJS as a Residential
ATI Program. The Clinic will be licensed by NYS OMH, with joint licensure from NYS OASAS,
having the capacity to serve individuals with both serious mental illnesses and co-
occurring substance abuse disorders.

SITING & SERVICE AREA: The ATI and Clinic will be located in NYC and will serve
defendants whose crimes originated in any of the five boroughs.

EVIDENCE-BASED PRACTICE: The ATI will feature separate residential programs for men
and women provided in a trauma-informed environment. Clinical and social worker staff
will provide mindfulness and meditation, violence reduction, restorative justice programs,
and life skills training, including job/education services incorporating on-line course work
for Skills Certification programs offered by CUNY Community Colleges.



The Clinic will provide formal trauma counseling; psychiatric and nursing care; medication
management for opiate dependence as well as for psychiatric conditions; and cognitive and
dialectical behavioral therapy.

COMMUNITY/RE-ENTRY PARTNER AGENCIES: Nonprofit organizations with extensive
community experience with the Population of Focus will provide three major services: 1)
evaluation, motivational counseling, referral to residential programs; 2) family education,
support, and reconciliation services; and 3) re-entry/recovery support, and case
management services.
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BROOKLYN, N.Y. 1 1201
{347} 296-1000

MATTHEW J. D’EMIC
JUBGE OF THE COURT OF CLAIMS
ADMINISTRATIVE JUDGE FOR CRIMINAL MATTERS
SECOND JUDIGIAL DISTRICT

April 13, 2015

Honorable Andrew M. Cuomo
~.Governor of the State of New York

Executive Chamber

Albany, NY 11224

Dear Governor Cuomo:

[ am writing in support of the ap;ilication of the Greenburger Center for Social and
Criminal Justice for a license to open a secure mental health facility as an alternative to
incarceration program for criminal defendants, :

Such a facility would be the first of its kind in New York State and would fill a
void in treatment alternatives. For although residential treatment facilities exist, they are
not secure. and defendants sent there may leave. For this reason judges and prosecutors
are reluctant to take a chance on defendants deemed too dangerous to release to such
programs. As a judge presiding in a mental health court, I have experienced this first
hand.

Only recently I received a letter from the father of a defendant suffering from a
mental illness, asking for an alternative to incarceration program for his son, while
acknowledging that his son is too dangerous without treatment for release to the
community but acknowledging “I know that if we don’t get him the help he needs, he will
lash out again. I’m not asking to release him or lessen his time, but to make his time work
for him and for society because that’s who’s at risk.”



ﬁonor’abl’e Andrew M Cuomo
April 13, 2015 '
Page 2

It seems that a secure alternative to incarceration mental health facility would
allow prosecutors and judges an option for defendants like this man’s son.

I believe the Greenburger Center’s proposal is worthwhile and worth a try.

Thank you for your courtesy.

Very truly yours,

/MM-—%

Matthew J. D’Emic
Administrative Judge
for Criminal Matters

cc:  Commissioner Ann Marie Sullivan
NYS Office of Mental Health
44 Holland Avenue
Albany, NY 12229

“ Cheryl Roberts
Executive Director
Greenburger Center for Social and Criminal Justice
55 Fifth Avenue, 15th Floor
New York, NY 10003



Testimony of Cheryl A. Roberts, Executive Director
Greenburger Center for Social and Criminal Justice
before the
New York City Council
Committee on Courts and Legal Services

May 12, 2015

Good afternoon. Thank you for-this opportunity to present testimony before your
Committee. Iam Cheryl Roberts, Executive Director of the Greenburger Center for
Social and Criminal Justice. The Center is a 501(¢){3) not-for-profit corporation and

advocates for needed criminal justice reforms.

The Center’s work focuses on the plight of justice-involved people with serious
mental illness. In short, we believe mental illness is a public health issue, not a
criminal justice problem. Yet today, people suffering from serious mental illness are
10 times as likely to be in a local jail or state prison than in a psychiatric hospital. 1
Nationwide, approximately 1.26 million adults with mental illness are in our jails
and prisons.2 One of those 1.26 million people is Mr. Greenburger's oldest son.
Mental illness played a significant role in his arrest and conviction on charges of
attempted robbery and arson. His son spent two years at Rikers awaiting
disposition of his case and is now incarcerated in an upstate prison for the

remainder of a five-year sentence. -

Places like Rikers and prisons are not equipped to provide the services that people
with mental illness need. Corrections Officers are not equipped and should not be
charged with caring for those with serious mental illness. Nevertheless, tens of
thousands of people with serious mental illness are living in jails and prisons,

turning places like Cook County Jail in Chicago and Rikers into two of the largest

Uhttp://www treatmentadvocacycenter.org/storage/documents/backgrounders/how-many-
individuals-with-a-serious-mental-illness-are-in-jails-and-prisons.pdf
2 http://www.bjs.gov/content/pub/pdf/mhppji.pdf



mental health hospitals in the country3. In 1955, approximately 550,000 severely
mentzﬂly ill patients were in public psychiatric hospitals. By 1994, this number had
been reduced to about 70,000.* Today, only 40,000 psychiatric beds exist, for a US
population that has doubled since 1955.° |

Locking up people for being mentally ill because we lack the political will or
humanity to provide effective treatment is shameful — it's also costly. It can cost
more than double to incarcerate mentally ill versus non-mentally ill people.
Spending on medication alone can cost more than feeding prisoners. Increased costs
are also due to average lengths of stay. At Rikers, the average incarceration period
is 42 days. But people with mental illness stay locked up for an average of 215 days
because they often cannot follow strict prison rules, which results in added time to

their sentence as punishment.®7

Not only is our curient policy inhumane to those incarcerated with mental illness
and costly to taxpayer, it does not promote public safety. Ninety eight percent of
those incarcerated return to society, and those with serious mental iliness often
return more traumatized. The status quo serves no one’s interests and in fact, makes

us all ]eés safe.

Because available and effective treatment alternatives to incarceration simply do
not exist for justice-involved adults with serious mental illness who do not qualify
for un-secure community-based alternatives, the Center intends to pilot a secure
residential treatment facility - The Greenburger Treatment Center - for this high
need population. Clients will choose to enter the GTC to engage in an intensive

course of treatment in lieu of incarceration as part of a plea agreement - a mandated

3 http://thinkprogress.org/health/2013/07 /12 /2293471 /cook-county-jail-mental-health-provider/
4 http://www.pbhs.org/wgbh/pages/frontline/shows/asylums/special/excerpt.html]

5 http://murphy.house.gov/uploads/Summary.pdf '

6 http://www.treatmentadvocacycenter.org/storage/documents/backgrounders/how-many-
individuals-with-a-serious-mental-illness-are-in-jails-and-prisons.pdf

7 http:/ /www.treatmentadvocacycenter.org/storage/documents/backgrounders/how-many-
individuals-with-a-serious-mental-iliness-are-in-jails-and-prisons.pdf



court order or disposition agreed to by the client, defense attorney, the local district:

attorney, and the judge.

The Greenburger Treatment Center will provide a multi-model program that begins
with a one-to-two- year inténsive residential treatment phase in a locked setting,
followed by one or more step-down phases matched to their treatment needs.
These step down or re-entry phases will range from a highly-supported community-
based treatment program to independent community living, bolstered by case
management services, appropriate ongoing treatment and other supports. The
Center intends to partner with The Fortune Society and Argus Community, Inc.,
among others to provide these re-entry services. A two page summary of our

proposal is attached.

Because members of our target population often have co-occurring substance use
issues, physical health needs and complex social dynamics the Greenberger
Treatment Center wil] utilize a range therapeutic modalities including, evidence-
based and informed psychiatric symptom and disease management treatments;
trauma-informed care; mindfulness and meditation; cognitive-behavioral care;
integrated substance use recovery; and therapeutic and restorative justice
approaches to address impulsive and violent behaviors as well as to re-build
connections to community and family supports and address victim impact and

offender responsibility.

We anticipate providing the Medicaid eligible services in partnership with a licensed
provider through a satellite clinic. We think we can provide these services ata
significant cost savings to the City and, when at scale, the State with much better

overall and lasting results.

Ultimately we believe people with mental illness should have access to effective
treatment to avoid criminal justice involvement from the outset. Until that time,

however, we are committed to providing treatment options for the subset of people



with mental illness who currently have no alternative to incarceration, and at a cost

savings to the public and with safer outcomes for all.
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Good morning. My name is Barry Campbell. I am testifying today on behalf of the Fortune Society,
but I would like to first start by thanking the various members of the Committee on Fire and Criminal
Justice Services, the Committee on Public Safety, the Committee on Courts and Legal Services and the
Committee on Mental Health, Developmental Disability, Alcoholism, Substance Abuse and Disability
Services for convening this important public hearing regarding Oversight: Behavioral Health and
the Criminal Justice System: Examining New York City's Action Plan. I would especially like to
thank the Legislative Counsel for inviting The Fortune Society (“Fortune™) to testify.

We agree with Mayor de Blasio and our friends and colleagues, who drafted the 2014 Mayor’s Task
Force on 'Behavioral Health and the Criminal Justice System Action Plan, in that together we can
achieve what is most effective to help rebuild lives and communities as well as improve upon public
health and public safety in all NYC neighborhoods. Key to doing this is reducing the number of people
incarcerated, with special focus on those who are mentally ill, and addressing the issues during
incarceration that feed violence and trauma. But first, I’d like to share with you a bit about Fortune’s
history. In 1967, David Rothenberg produced the off-Broadway play “Fortune and Men's Eyes.”
Written by John Herbert, a formerly incarcerated playwright, the play captured the experience of
people living in prison. Since its founding shortly after the off-Broadway play, Fortune has served as a
primary resource for New Yorkers released from jails and prisons seeking to build constructive lives in
their communities; it now serves some 5,000 men and women with criminal justice histories annually.
All of our programs are designed and implemented to meet the unique needs of this population through
skilled, holistic and culturally competent assessments, and appropriate service provision.

We build an initial relationship with clients that fosters trust and safety to begin the healing; often a
crucial prerequisite to providing service for people with justice involvement; this is further reinforced
by the degree to which our staff reflects many shared life experiences of our clients. 70% of our staff
are themselves either formerly incarcerated or in recovery. We believe in the importance of this
cultural competency; however, it is this same cultural competency, specifically, the narratives told by
our staff and clients regarding their experiences within correctional facilities, which allows us a deeper
understanding of the degrading, inhumane, and unhealthy experiences in such settings. Fortune has
educated policymakers and advocated on behalf of criminal justice issues since our founding in 1967.
Wee started the David Rothenberg Center for Public Policy (DRCPP) seven years ago to increase the
dedicated resources that we devote to sharing this experiential knowledge and unique understanding of
the criminal justice system to shape and inform policy and practices.

Now, I would like to share my personal experience of Rikers Island in the 1980s and make some
comparisons to the situation today:

I was an adolescent in the 1980s incarcerated on Rikers Island. I know it is an environment where you
are quite literally either “predator or prey” — a place where you cannot trust authority to protect you
from danger. However, at least back at that time, there were many more therapeutic and educational
programs available — beyond just GED classes. For example, there were mental health and substance
use disorder treatment programs, tutoring programs, and more opportunities for positive engagement
and interactions. I had direct experience in solitary confinement — being isolated while incarcerated
is a nightmare! Many men and women either develop mental illness symptoms or have current mental
health challenges exacerbated as a result of their experiences while being incarcerated. Men and
women living with mental illness spend twice the amount of time in jail compared to those men and



women living without mental illness.! Currently, New York City has one of the highest rates of solitary
confinement in history, and the DOC has more punitive segregation cells than it did in the 1990s.% I
also know firsthand the barriers and challenges, which men and women face when they come home
from prison or jail and return to our NYC communities. Men and women with mental illness or
substance use disorders are especially vulnerable to being rearrested and going back to jail or prison.
More often than not, their behavioral health only worsens. Also, accessing housing, work, and health
care can be very hard. Moreover, it has been far too long a wait for positive change and reform and
thousands of lives — including my own — have been negatively impacted by the damaging
consequences of criminal justice involvement and incarceration for so many years.

For the past 48 years, Fortune has provided comprehensive wrap-around reeniry services to people
with criminal records as well as alternatives to incarceration. We do this through a holistic, one-stop
model of service provision that currently features, among other services: education, employment
services, housing, licensed substance abuse and mental health treatment, health services, family
services, alternatives to incarceration (ATI), discharge planning, case management, benefits
enrollment, systems navigation, food and nutrition, an extensive referral network, and lifetime
aftercare.

Fortune is grateful to be part of 2 community of social service agencies as well as policy advocates
who understand and seek to assess and address the potential mental health challenges as well as other
barriers facing justice-involved women upon intake, during incarceration, and during the reentry
period. Fortune operates two major programs on Rikers Island, including a program for individuals
with HIV preparing for release and the Individualized Corrections Achievement Network (I-CAN)
program for detainees and sentenced men and women. Also, Fortune was awarded the Queens Court-
based Intervention and Resource Team (CIRT) program for individuals in custody who present with
mental health issues and are assessed as posing low to moderate flight and recidivism risks.

Fortune’s health services team offer non-medical services, including HIV testing, prevention
education, case management, and connections to community-based treatment and care, for people
living with, or at risk for developing, HIV/AIDS. Fortune has been providing licensed outpatient
substance use treatment services to justice-involved New Yorkers for over 24 years. In addition,
Fortune clients have access to a full spectrum of mental health services through the Better Living
Center (BLC), which is the first NYS Office of Mental Health-licensed Article 31 mental health clinic
with services tailored specifically to the unique and complex needs of justice-involved men and
women. In addition to creating the highest quality behavioral health services for our client population,
Fortune has also become a leader in driving forward best practices in criminal justice-focused
behavioral health services in high profile public policy forums. As part of a DOHMH-funded project,
Fortune also supports providers in delivering culturally competent HIV prevention, treatment, and care
services to justice-involved women and men.

Both Fortune’s NYS Office of Alcoholism and Substance Abuse Services (OASAS) Part 822-4
Outpatient Services license and our NYS Office of Mental Health (OMH) Article 31 Outpatient
Program license were recently renewed. Our new OASAS license was recently renewed based on over
two decades of superior service delivery. In May 2013, after a site visit, NYS OASAS Commissioner
Gonzales-Sanchez stated, “What a wonderful testimony to your program that many individuals who

! The Council of State Governments. Improving outcomes for people with mental illnesses involved with New York City’s criminal court and corrections

systems 2013, htp:/esgjusticecenter.org/wp-content/uploads/2013/05/CTBNYC-Court-Jail_7-ce.pdf. Accessed May 11, 2015,

% New York Advisory Committee to the U.S. Commission on Civil Rights. The solitary confinement of youth in New York: A civil rights violation.
December 2014. hitp://www.uscer. gov/pubs/NY-SAC-Solitary-Confinement-Report-without-Cover.pdf. Accessed May 11, 2015.
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were once participants have come back as staff members to make a difference in the lives of others.
This kind of loyalty and inherent peer-to-peer interaction is invaluable and commendable.” Likewise,
Fortune’s OMH license was renewed, pursuant to a rigorous audit, which found that the clinic adhered
to exemplary standards in walk-in services and in providing immediate psychiatric care to patients.
The auditors stated that this was “above and beyond quality care.” The auditors also noted that the
premises were clean, friendly, inviting, and welcome, creating a very “family”-like environment.
Fortune has emerged as a leader in mental health service provision as well as in related policy and
advocacy efforts.

In 2014, Fortune’s CIRT ATI/Alternatives to Detention (ATD) program implemented a peer
counselor/advocate model, which Fortune plans to expand into the Better Living Center and our
substance use treatment clinic in 2015. Peers will be trained in the Howie the Harp (HTH) Peer
Training Program designed for people with mental health conditions who wish to use this lived
experience to support others seeking recovery services in the mental health care system. This highly
regarded, comprehensive program offers students the opportunity to gain the professional, personal and
interpersonal skills that support gainful long-term employment as well as personal wellness. It also
strengthens our recovery-oriented, person-centered model of mental health care. By the end of 20135,
we expect to expand this initiative to our substance use treatment clinic. All peer interns will be
encouraged to build upon their HTH training by doing the Peer Specialist Certification training and
ultimately taking the certification exam. As peer specialists, they will be able to work as paid staff
providing off-site care to Fortune’s behavioral health clients.

During the summer of 2014, executive, directorial, and managerial staff across Fortune participated in
five working groups that convened as part of Mayor Bill de Blasio’s Task Force on Behavioral Health
& the Criminal Justice System, and Fortune’s CEO, JoAnne Page, played a leadership role in the
process. As a result, a memorandum regarding proposed recommendations was issued to working
group participants in August 2014, which can be summarized as follows:

e Pre-Arrest Working Group: Develop alternatives to arrest and/or hospitalization.

e Pre-Arraignment to Disposition: Increase diversion options, alternatives to detention, and
alternatives to incarceration for arrested individuals who are struggling with behavioral health
needs.

¢ Inside DOC: Improve services and care for inmates with behavioral health needs in both the
general population setting and in mental health observation units. ,

¢ Release & Reentry: Ensure early enrollment in health insurance/Medicaid and access to clinical
care; successfully connect individuals to mental and behavioral health services, including
Health Homes; and successfully connect individuals to services and programs in the
community that they need and want.

¢ Back in the Neighborhood (co-chaired by Fortune’s President & CEQ, JoAnne Page):
Ensure that any individual leaving the criminal justice system is enrolled and has access to
Medicaid, health insurance, government identification, and entitlements; ensure a low-threshold
safety net that offers peer support and "no wrong-door" access for individuals re-entering the
community; facilitate access to employment for individuals re-entering the community and
address issues of employment discrimination; provide access to appropriate, sustainable
housing for individuals reentering the community.

The Mayor’s Task Force on Behavioral Health and the Criminal Justice System Action Plan, which
was released in the fall of 2014, memorialized these findings and reiterated Mayor de Blasio’s



commitment to reduce unnecessary arrests and incarceration, as well as his desire to see people with
behavioral health issues diverted into treatment before they ever reach a jail cell.* Of note, Fortune’s
behavioral health services already reach across all of the recommendation areas, which exemplify the
model not only in theory, but in practice.

A severe lack of community-based mental health services, which were largely defunded the past few
decades, combined with the criminalization of behavioral manifestations of substance use and mental
disorders have contributed to our current high levels of mass incarceration and untreated mental
illness. Both within city and state jails and prisons, men, women, youth, and children living with
mental illness are severely overrepresented and receive little to no effective treatment. We are all too
painfully familiar with the substantial evidence of neglect and abuse of mentally ill individuals at
Rikers, which has recently come to greater light. Dr. James Gilligan and Bandy Lee prepared a 2013
report for the Board of Correction and DOHMH, which underscores the role of jails as de facto mental
hospitals during the latter part of the twentieth century.* Dr. Lee and Gilligan also state that the DOC’s
use of prolonged punitive segregation of the mentally ill violates the Mental Health Minimum
Standards.

Further disturbing, vulnerable populations, including individuals with mental illness, physical
disability, or physical injury as well as victims of sexual assault, transgender women, and young
adults, are at increased risk for experiencing violence, trauma and abuse within the walls of prison or
Jail. As the above passages demonstrate, when at all possible incarceration should be avoided.
Alternatives to incarceration or detention as well as connection to appropriate medical and social
services should be prioritized in order to avoid incurring harm and further stressful and traumatic life
experiences. Prisons and jails are extraordinarily damaging environments for those struggling with
mental illness and should be avoided whenever possible. We need to facilitate healing and wellness
rather than subject our vulnerable friends, family members, and neighbors to violence and abuse laden,
counter-rehabilitative, hyper-punitive, and often inhumane conditions within jails and prisons. We
have unsuccessfully relied so heavily on this paradigm of punishment to punish symptoms rather than
address the underlying causes and conditions of involvement with the criminal justice system.

We applaud the progress that has been made in recent decisions and trends, and the commitment of the
Mayor and commissioners and City Council to keep that momentum going. Reductions in the number
of people incarcerated at Rikers Island have been occurring and are more than welcome.
Commissioner Ponte’s decision to stop using punitive segregation for adolescents was a huge step
forward in preventing the kind of damage that I suffered when I was placed in solitary confinement as
a young man. We are seeing questioning of the overuse of solitary confinement, unnecessary detention
of low-risk individuals who cannot make bail, conditions that foster violence at Rikers Island, and the
disproportionate incarceration of mentally ill individuals...all hopeful signs that reforming our broken
system of overreliance on incarceration under conditions that damage vulnerable individuals and
communities is a priority for City leadership.

Ongoing community engagement among diverse stakeholders was crucial to drafting the Mayor’s Task
Force on Behavioral Health and the Criminal Justice System Action Plan. Community-based
organizations and peer-based efforts were instrumental in educating various constituencies and

? City of New York, Mayor Bill de Blasio. “Mayor’s Task Force on Behavioral Health and the Criminal Justice System, Action Plan.” 2014. Available at;
http://www! .nye. gov/assets/criminaljustice/downloads/pdffannual-report-complete. pdf. Accessed May 11, 2015,

* Gilligan J, Lee B. Report to the New York City Board of Correction. September 13, 2013. http://solitarywatch.com/wp-
content/uploads/2013/11/Gilligan-Report.-Final. pdf. Accessed May 11, 2015.




developing the action plan. Fortune successfully incorporates cultural competence into reentry services
and advocacy efforts, which reflect the experiences, knowledge, and realities of justice-involved men
and women of all ages. Consultation and engagement with the communities -- to which 95% of those
currently incarcerated will return -- are key. Fortune and other agencies have been working side by side
with families and communities of those who have been justice-involved for decades. Plus, we have
collaboratively served on numerous city, state and federal task forces designed to improve the health
and well-being of some of our city’s most vulnerable populations. Community-based organizations
should be continually involved in: implementation of projects outlined in the report and ongoing
planning efforts; measurement of progress; and accountability in achieving the goals laid out in the
report, which we contributed to producing. We encourage sustained levels of community involvement
in respect to further stages of program implementation as well as program oversight activities. Fortune
looks forward to continuing our support of implementing this important action plan, which benefits our
community as well as all of NYC.

Fortune understands all too well the role that coordinated, culturally competent, centralized, recovery-
oriented, and person-centered services may play in preventing recidivism, relapse, and poorer health
outcomes. Each year, we serve thousands of individuals with criminal histories, all of whom have been
incarcerated at some point in their lives. We are trying to help these individuals rebuild their lives in
the community through reentry services, as well as alternatives to incarceration (ATI) and alternatives
to detention (ATD). However, the devastating impact of being incarcerated makes our work so much
harder than it should be, because the trauma, violence, isolation, neglect, and limited opportunities that
they have behind those walls cause huge damage and is, itself, reinforcement for criminogenic
behavior, retraumatization, and poor mental health.

In general, justice-involved men and women face considerable health challenges during intake,
incarceration, and upon reentry even in the best of circumstances. Young men of color from under-
resourced communities are disproportionately represented in both prison and jail systems. The repeated
incarceration of young people of color also further strains low income communities, where poverty,
violence, health disparities, as well as lack of jobs and opportunity, exist. The decrease in Riker’s
average daily inmate population from 20,000 to 10,000 over the past twenty years, demonstrates
commendable movement towards positive change and a trend that needs to be continued.’ It is well-
documented that approximately 40% of Rikers inmates are living with mental illness.'? Unfortunately,
justice-involved individuals are unlikely to access adequate, comprehensive substance use treatment
while incarcerated, and risk relapse, recidivism, and even death after release.

We realize you are already familiar with the high levels of violence and counter-rehabilitative
conditions within New York prisons and jails. For instance, the Associated Press obtained documents,
which “raise serious questions about the quality and timeliness of the medical care many of these
inmates received, with the treatment, or lack of it, cited as a factor in at least 15 deaths over the past
five years.” ® The 2014 Department of Justice report details systematic violence, including a “deep-
seated culture of viclence against inmates™ and deplorable mistreatment of women and men
incarcerated on Rikers Island.” “The core problem and the heart of [their] findings: use of excessive
and unnecessary force by correction officers...and the lack of accountability for such conduct.” There
are systemic failures in preventing correctional staff’s use of excessive, unnecessary, and improper

3 Schwartz M, Winerip, M. New plan to shrink Rikers Istand population: Tackle court delays. The New York Times. April 13, 2015.
http/fwww.nytimes.com/2015/04/14/nyregion/mayoi-de-blasios-plan-to-shrink-rikers-population-tackle-court-delays. html. Accessed May 11, 2015,
¢ Medical care questioned in 15 Rikers Island deaths, CEBS New York. http://newyork.cbslocal.com/2014/ 10/22/ap-rikers-island-deaths-suggest-poor-
medical-treatment-of-inmates/. Accessed May 11, 2015.

7 U.S. Department of Justice. CRIPA Investigation of the New York City Department of Correction Jails on Rikers Island. August, 04, 2014,
http:/fwww justice. gov/usag/nys/pressreleases/August1 4/RikersReportPR/SDN Y%20R ikers%20Report.pdf. Accessed May 11, 2015.




force, which occurs in extraordinarily high frequencies and includes excessive and inappropriate use of
prolonged punitive segregation.

Here in New York City, we were shocked and dismayed by the death of Bradley Ballard, who was
living with diabetes and mental illness, and found naked and covered in feces after being locked in a
cell for six days without appropriate care or medication. We all understand that incarceration is a far
more expensive and far more harmful option in comparison to ATI or ATD, diversion, or other
alternatives. The significant financial investment could be better leveraged towards enhancing
alternative responses to incarceration and increasing much needed supports and services, such as
educational opportunities, job training programs, substance abuse and mental health treatment, health
literacy, and creative arts classes and workshops. Notably, cognitive and behavioral interventions
targeting violence prevention, problem solving skills, and anger management may provide necessary
tools to process and heal conditioned tendencies that may fuel anger into violent acts and assist in
fostering health and wellness as opposed to further mental health deterioration. First, last and foremost,
incarceration should be the last of a continuum of interventions, used only when other alternatives are
not appropriate. To quote Fortune Board member and prior NYC Department of Correction
Commissioner Marty Horn, “The problem with the NYC jails is the jails themselves.” In short, we
lock up too many people for too long, many of whom should not have been locked up at all 2

The Fortune Society’s mission is to support successful reentry from prison and jail, and promote
alternatives to incarceration, thus strengthening the fabric of our communities. We do this by believing
in the power of individuals to change; building lives through service programs shaped by the needs and
experiences of our clients; and changing lives through education and advocacy to promote the creation
of a fair, humane, and truly rehabilitative correctional system. As both a service and advocacy agency,
we seek to transform the response to people’s needs and problematic behaviors, from deprivation and
retribution, to additional support, programs, and therapy. As a society, we at Fortune believe that we
can we can do better and go farther in improving the health and well-being of justice-involved men and
women, plus their families and communities.

Specifically, as the action plan details we must make a commitment to drastically decrease the number
of men and women incarcerated in prisons or jails, especially for low-level offenses or behaviors
associated with mental illness or related symptoms. Reform of NYPD and bail policies, so as to assist
men and women in being guided towards health and social service interventions rather than relegated
to jail, is fiscally and socially responsible. We can also support and help affected families and
communities by expanding ATI/ATD programs, and by exploring options for incarcerating men and
women closer to home when incarceration is necessary. We must put a stop to having our jails and
prisons serve as de facto mental health hospitals. We must ensure that justice-involved men and
women receive the supports and services they need, including more educational opportunities, job
training programs, substance abuse and mental health treatment while incarcerated, as well as solid
discharge planning and needed services upon release. Linking clients to and partnering with
community-based service providers, which specialize in serving and caring for justice-involved men
and women, as well as facilitating holistic, coordinated, and integrated care, are crucial to successful
health and reentry outcomes.

Fortune is eager to work closely with the NYC City Council, other city officials, and other
partners to be part of the solution to this entrenched problem. We applaud outstanding efforts

® Hom, M. Commentary. Fixing Rikers Island: A former corrections chief says ctitics are missing the point. The Marshall Project. January 21, 2015.

https:/fwww.themarshallproject.org/2015/01/21 /fixing-rikers-island, Accessed May 11, 2015.
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towards genuine comprehensive reform, increased transparency, and more community involvement in
designing, implementing, and providing oversight in relation to these crucial reforms that make sure
people receive necessary services and that jail time is reserved for only those who truly pose a public
safety threat. We understand all too well the potential of the City Council’s efforts to affect those
incarcerated, their families, those recently released and larger communities. We are particularly
grateful to the dedication and care exhibited by those city councilmembers serving on the Committee
on Fire and Criminal Justice Services, the Committee on Public Safety, the Committee on Courts and
Legal Services, and the Committee on Mental Health, Developmental Disability, Alcoholism,
Substance Abuse and Disability Services. With programs both inside and outside Rikers Island for
those impacted by the criminal justice system — Fortune stands ready to provide many of the supports
that justice-involved individuals need. With increased funding for positive programming directed
toward this population and special attention to addressing both detected and undetected mental
illnesses, we could do even more.

We urge city councilmembers to learn more about the men and women impacted by visiting our
ATI/ATD, discharge planning, and other reentry programs and to interact directly with those, like
myself, who have been incarcerated. Many of us have spent time in several different jails and facilities
where we have seen mental illness worsen rather than improve. Listen to the trauma and pain that we
at Fortune hear every day doing this human-centered recovery focused work. Then, let us work
together to address underlying challenges while maintaining and strengthening positive ties to families
and communities. At Fortune, we have built our programming and supportive services around cultural
competency and meeting people “where they are at” through an open door policy that rarely turns
anyone away. Moreover, we aim to support you in creating more therapeutic settings as part of
addressing challenges, building on strengths, and alleviating barriers to accessing and sustaining
treatment, prevention, and care, which improve health and recidivism outcomes.

Over time, we have seen that whether it relates to mental health recovery or other challenges facing
justice-involved men and women — hurt people hurt people, whereas healed people heal people.
Experiences of poverty, discrimination, and incarceration can greatly hurt individuals and their
communities...but at Fortune we are building people not prisons and committed to recovery-oriented,
person-centered mental health care delivery. Let us work together with the multi-agency teams and
take the next steps outlined in the Mayor 's Task Force on Behavioral Health and the Criminal Justice
System Action Plan in order to build better lives and communities.

Respectfully Submitted,

Barry Campbell

Special Assistant to the President/CEQ, JoAnne Page
The Fortune Society, Inc.

29-76 Northern Blvd.

Long Island City, NY 11101
beampbell@fortunesociety.org

http//www.fortunesociety.com/
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Chair Crowley, distinguished Committee Chairs, and members of the Committees, thank you for
giving us the opportunity to testify before you today on Behavioral Health and the Criminal Justice
Systeﬁr Examining New York City’s Action Plan. My name is Lynn Kaplan, and I am the LifeNet
Project Director at the Mental Health Association of NYC.

LifeNet, operated by MHA of NYC since 1996 through a contract with the New York City
Department of Health and Mental Hygiene, is New York City’s only 24/7/365 nationally accredited,
multi-lingual mental health information and referral, support, and crisis and suicide prevention hotline.
LifeNet is the single point of access for New York City’s Mobile Crisis Teamns. LifeNet also responds
to calls from call boxes on all major bridges in the New York City Metropolitan area to allow people
contemplating suicide on area bridges to connect directly with a counselor in their hour of need.
LifeNet is recognized as one of our Nation’s leading crisis hotlines, and has helped shape the national
model for Crisis Hotline Collaboration with 911 and emergency services. New Yorker’s calling LifeNet
are connected with culturally-sensitive, multilingual, trained behavioral health professionals who
provide person-centered, culturally-competent service, and connect callers to appropriate mental
health interventions within the broad continuum of care, including crisis services and suicide
prevention resources. By doing so, LifeNet counselors bridge crucial mental health service gaps, and
minimize overuse of emergency departments. In order to best meet the needs of the community,

LifeNet’s services have recently expanded to include chat and text based counseling.

MHA-NYC commends NYC for developing a comprehensive, ambitious strategy to divert people
with behavioral health issues into treatment, when appropriate, and to ensure that justice-involved
individuals with behavioral health needs are connected to care at every point in the criminal justice
process. MHA-NYC is supportive of the recommendations that have been set forth in the Action
Plan, which will help to ensure that we appropriately address the behavioral health issues that have led
many into contact with the ctiminal justice system in the first place. MHA-NYC s eager to serve as

a collaborative partner as NYC continues to put these recommendations mto action.

Through LifeNet, as well as through various policy and public education initiatives, MHA-NYC has
maintained a long history of collaborating with public and private partners, including the New York
Police Department, in connecting community members to the level of care that most appropriately
meets their need. To this end, LifeNet has remained continually involved in training NYPD sergeants
and cadets on mental health crises and management of emotionally disturbed persons; these training

initiatives reinforce the use of LifeNet as a free resource that the police can offer when responding to



individuals in need of mental health care. MEIA-NYCand LifeNet are also commuitted to collaborating
with key partners on newly formed strategies such as Crisis Intervention Teams. We also look forward
to integrating newly developed resources, including the community-based drop off centers, into the
continuum of services to which we're able to connect individuals, in order to help ensure every New

Yorker is able to access the most appropriate level of care which best promotes his/her health,

wellness, and recovery.

On behalf of my colleagues at the Mental Health Association of NYC, I would like to thank you all,
esteerned members of our City Council, for your attention to the intersection of behavioral health
issues with the criminal justice system, and for the opportunity to speak before you today. We have
shared with you brochures about LifeNet. ~ We hope that you will help spread the word that help
is available for New Yorkers in their darkest hour and help further our mission to improve New
Yorkers’ access to mental health care. We also hope that when you have a constituent in need of
mental health supports, you will remind them to call 1-800-LifeNet to speak with a trained mental
health professional.
Thank you for the opportunity to testify today. Please feel free to call on us anytime for

assistance regarding how to address the behavioral health needs of New Yorkers.
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Gooa/Moming, Chairman Cohen and members of the NYC Council Commitee on
Mental Health, Developmental Disabilties, Alcoholism, Substance Abuse and Disability
Services, Council Member Lancman and members of the Committee on Courts and
Legal Services, Councit Member Crowley and members of the Commiitee on Fire and
Criminal Justice Services, and Council Member Gibson and members of the Commiittee
on Public Safety.

| am Jamin R. Sewell, Counsel & Managing Director for Policy and Advocacy for The
Coalition Of Behavioral Health Agencies. The Coalition is the umbrella advocacy
organization of New York's behavioral health community, representing over 130 non-
profit community-based behavioral health and substance abuse agencies that serve
more than 350,000 clients/consumers throughout NY. Our member agencies are on the
ground, froni-line safety net providers. We treat some of the most needy individuals,
including those with dual diagnoses of mental heaith and substance abuse problems.
Our providers serve the homeless and the formerly incarcerated as well as victims of
trauma and abuse. The agencies we are represent are in every Council District and
neighborhood in the city.

On behalf of our Chief Executive Officer, Phillip Saperia, who regrets that he cannot
attend today, and the Coalition Board, [ would like to thank you for this opportunity to
present our thoughts on the Mayor's Behavioral Health and the Criminal Justice
System: Examining New York City’s Action Plan (“Action Plan”).

In full disclosure, both Mr. Saperia and | served on work groups that were charged with
developing recommendations for the Action Plan. The process seemed fairly inclusive,
with many different stakeholders in the government and provider sectors represented. It
could have benefitted from participation from formerly incarcerated inviduals with mental



illness histories, although my workgroup did have a family member of such an individual
participating.

The Coalition firmly supports the recommendations of the Task Force on Behavioral
Health and the Criminal Justice System (the “Task Force”) that are presented in the
Action Plan. Specifically, we strongly advocate for the following approaches
recommended by the Task Force to reduce the number of incarcerated people with
behavioral health issues from the jail population including diversion to appriopriate care
settings for people with mental illness that commit low-level, non-violent crimes,
providing therapeutic treament rather than punitive treatment if such individuals are in
fact incarcerated and ensuring that individuals are connected to services upon release.

It appears that the Mayor's executive budget begins to fund the implementation of the
Action Plan, e.g. the $1.7 million for mental health and substance abuse programming
for all youth at Rikers Island. The process of treatlng individuals with behavioral health
issues as consumers rather than criminals requires a fundmental shift and influx of
resources particularly in the communities where individuals return upon release.
Community-based behavioral health organizations are in the best position to deliver
these services. Our members such as CASES, CUCS, the Fortunte Society, the Bridge
and the Osborne Society have been delivering behavioral health services to formally
incarcerated individuals for many, many years.

Although, the Action Plan is somewhat vague regarding the vehicle(s) for delivering
services to individuals upon release, community-based behavioral health agencies not
only have the relevant experience with the population, but also are best located to
deliver services in a convenient, non-threatening environment where people live.

There are successful models to draw upon for serving people with behavioral health
issues and court-involvement. For example, the City Council is providing funding this
fiscal year for a new initiative called Mental Health Services for Court-Involved Youth
which was championed by Council Member Debi Rose. Thorough this initiative 9
community-based providers have made new partnerships with Family Court, the NYC
Deparments of Corrections and Probation as well as ACS to provide behavioral health
screenings and treatment to youth involved with the various juvenile systems. The
Coalition has played a role as well, in that we have provided training for these providers
and others who are contemplating or currently working with justice-involved youth.

We thank the Council for funding this initiative and encourage a restoration (and
perhaps and enhancement) of this worthwhile and ultimately cost-saving initiative. | say
cost-saving because the interventions that our providers are making with these youth
we strongly believe will reduce recidivism making our communities safer and bringing a
better quality of life to the youth served.

Again, thank you for convening this hearing on the Mayor's Behavioral Health and the
Criminal Justice System Action Plan. We look forward to working with the Council and
the Administration to ensure that our safety net providers continue to provide the high
quality of services that will allow individuals with behavioral health issues to thrive in our
communities.
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Introduction

The Legal Aid Society, the nation’s oldest and largest not-for-profit legal services
organization, is an indispensable component of the legal, social and economic fabric of New
York City — passionately advocating for low-income individuals and families across a variety of
criminal, civil and juvenile rights matters, while also fighting for legal reform. We have
performed this role in City, State and federal courts since 1876. With its annual caseload of more
than 300,000 legal matters, Legal Aid takes on more cases for more clients than any other legal
services organization in the United States, and it brings a depth and breadth of perspective that is
unmatched in the legal profession. Legal Aid’s law reform/social justice advocacy also benefits
some two million low-income families and individuals in New York City, and the landmark
rulings in many of these cases have a national impact. Legal Aid accomplishes this with a full-
time staff of nearly 1,900, including more than 1,100 lawyers working with over 700 social
workers, investigators, paralegals and support and administrative staff through a network of
borough, neighborhood, and courthouse offices in 26 locations in New York City. The Legal
Aid Society operates three major practices — Criminal, Civil and Juvenile Rights — and
receives volunteer help from law firms, corporate law departments and expert consultants that is
coordinated by the Society’s Pro Bono program.

The Criminal Practice Special Litigation Unit (SLU) engages in an active litigation
practice to protect the rights of clients of the Criminal Practice, and regularly advises and
supports the attorneys of the Criminal Practice on a wide variety of subjects, particularly those
that present novel or difficult issues. The Unit’s litigation includes both individual and class
action litigation designed to remedy systemic problems in the criminal justice system.

Legislative advocacy is another important function of the SLU. The Unit has played a crucial
|



role in the enactment of Rockefeller Drug law Reform and it continues to urge the adoption of
additional measures that would allow more people to enter treatment programs and be diverted
away from prison

The social work department at the Legal Aid Society includes licensed social workers
who work as part of the defense team. With over one hundred social workers providing services
to adolescents and adults involved in the justice system, the Legal Aid Society’s social work
department is an indispensable part of our team.

Legal Aid’s Prisoners’ Rights Project (PRP) protects the legal rights of persons in the
City jails through litigation and through advocacy with the Department of Correction and with
the Correctional Health Bureau of the Department of Health and Mental Hygiene, which
supervises the provider of medical and mental health services in the jails. PRP is familiar with
problems experienced by individuals housed in the City jails including individuals with
behavioral health needs. PRP receives dozens of calls and letters daily both from individuals
housed in the jails and from their attorneys and family members. PRP advocates for appropriate
medical and mental health treatment, protection from violence by staff and others, limitations on
the use of punitive segregation and all other issues that affect individuals in our City jails and can
be particularly difficult for individuals with behavioral health needs.

The breadth of The Legal Aid Society’s representation places us in a unique position to
address the issue before you today. Our perspective comes from our daily contact with people

who can experience life altering consequences as a result of an arrest and criminal conviction.



EFFECTIVE DIVERSION OF INDIVIDUALS WITH BEHAVIORAL HEALTH ISSUES
IS ESSENTIAL

A number of extremely constructive steps are now being taken to address the problems of
persons with mental illness in the criminal justice system. However, Legal Aid believes that
some essential pieces are missing from the City’s program, as set forth at the end of this section.

Problems of Individuals with Behavioral Health Issues in the Criminal Justice System

For almost two decades the NYPD engaged in an aggressive stop, frisk and arrest
practice that focused on large numbers of arrests for low level crimes. This practice caused a loss
of trust in the Police Department, particularly in communities of color.! The emphasis on arrests
resulted in the incarceration of many people with behavioral health issues at a tremendous social
and fiscal cost. Many people with untreated or inadequately treated behavioral health problems
were arrested for low level offenses. Lack of adequate treatment within the criminal justice
system ofien meant that they repeatedly cycled between the street and the City jails.

The policy that emphasized aggressive police interaction and frequent arrests had a
number of serious consequences for individuals with mental illness, for the police, and for the
criminal justice system itself. Inadequate training on the interaction between the police and
individuals with mental illness resulted is a series of tragic incidents. A 2013 incident in Times
Square, involving a disoriented man lurching amid traffic, resulted in the shooting of two
innocent bystanders by the police.? This incident was one of a great number where something
went horribly wrong when the NYPD interacted with a person with an emotional disturbance.

Over the years other highly publicized police interventions resulted in the deaths of people with

! Fratello, Rengifo, Trone and Velazquez, The Coming of Age in Stop and Frisk, Vera Institute of Justice,
September, 2013

2 Michael Schwirtz and J. David Goodman, “Police Bullets Hit Bystanders, and Questions Rise Yet Again,” The
New York Times, September 15, 2013
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psychiatric disabilities, e.g., Eleanor Bumpurs,® Gidone Busch and Kevin Cerbelli, who were
disturbed and agitated at the time of the police call. Many less publicized calls for help on behalf
of individuals with emotional disturbances have resulted in the arrest and incarceration of the
person in need of help and the injury of those who went to the scene to provide assistance.
Problems with interactions between the police and people with mental illness continue to the
present day.*

A 2012 study by the Council of State Governments reported on the impact of the arrest
practice on the criminal justice system. The Council reported that, on average, 25% of
individuals in the City jails (40% of women) had some level of mental illness. The average
length of stay in City DOC for individuals with mental illness is over twice as long as for the rest
of the population and for young people the disparity is even more pronounced. Individuals with
mental illness are less able to post bail than arrestees without a mental health diagnosis even for
similarly situated crimes. The differences exist regardless of gender or borough.’

The aggressive arrest and jail practice for low level misdemeanor crimes that has
incarcerated an increasing percentage of individuals with mental illness is an expensive one.
According to a study of the City Independent Budget Office it costs an average of $167,731 to
feed, house and guard each individuals housed at Rikers Island.® For those with mental illness
who require the services of mental health professionals in jail and who remain in jail twice as

long as others, the costs are undoubtedly higher. The costs to the affected person can be very

3 Selwyn Raab, “State Judge Dismisses Indictment of officer in the Bumpurs Killing,” The New York Times, April
13, 1985, available at http://www.nytimes.com/1985/04/13/nyregion/state-judge-dismisses-indictment-of-officer-in-
the-bumpurs-killing html.

4 See “Suspect Fatally Shot by Detective in East Village Had Mental Illness and a Troubled Past,” The New York
Times, April 26, 2015, available at http://www.nvtimes.com/2015/04/27/nvregion/suspect-fatally-shot-by-detective-
in-east-village-had-~mental-illness-and-a-troubled-past.html.

3 Justice Center, The Council on State Governments, Improving Qutcomes for People with Mental Hinesses Involved
in New York City’s Criminal Court and Correction Systems, December 2012,

¢ Marc Santora, “City’s Annual Cost Per Inmate Is $168,000, Study Finds,” The New York Times, August 23, 2013,
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high indeed, since individuals with mental illness in the jails are often victimized both by staff
and others, with consequences that are on occasion fatal.” The arrest practice also creates
additional costs for the court, prosecution and the defense.

Towards Solutions: the Mayor’s Task Force on Behavioral Health and the Criminal Justice
System

The Mayor’s creation of a Task Force on Behavioral Health and the Criminal Justice
System was intended to assess and propose solutions for these serious problems. Seymour James,
the Attorney-in-Chief of The Legal Aid Society, was a member of the Task Force. Several
members of Legal Aid’s staff contributed to the Task Force’s working groups and we continue to
participate in them. The September 2014 Task Force Action Plan recognized that, even as the
population of the New York City Department of Correction continued to decline, the percentage
of people with behavioral health issues continued to increase at each point from the initial arrest,

through a series of criminal case adjournments until the ultimate disposition of the criminal case.

"The death of Bradley Ballard: Bradley Ballard, a Legal Aid Society client, died on September 11, 2013 at Elmhurst
Hospital when clinical and uniformed staff at the AMKC Mental Health Center on Rikers Island left him locked in a
cell and did nothing as they watched him deteriorate. Mr. Ballard was remanded to jail as a parole violator, where he
died, for failing to report a change of address.

On September 4, after it was reported that he made a lewd gesture to a female correction officer, he was locked in
his cell for seven days and not let out at all. After seven days of unauthorized isolation, lack of medications and
complete neglect, Mr. Ballard was found naked and unresponsive in the cell. He was covered in feces, his genitals
swollen and badly infected. On his last day alive, no clinical staff conducted the required twice daily rounds of the
specialized mental health unit. He was taken by ambulance to Elmhurst Hospital, where he was pronounced dead
shortly after he arrived.

The death_of Jerome Murdough: On February 15, 2014, Mr. Murdough, a 36-year-old homeless veteran who
suffered from bipolar disorder and schizophrenia, was left alone in a mental health observation area in AMKC when
he was supposed to be on a constant suicide watch. At Mr. Murdough’s intake on February 8, the screening for
suicide prevention found that he was on psychotropic medications, feeling hopeless, and was depressed and suicidal.
A supervisor was notified and “constant supervision” should have been ordered as is required by regulations. On
February 9, Mr. Murdough’s mental health intake was completed and his expression of suicidal ideation was noted
along with the fact that he had previously attempted suicide. No enhanced supervision was ever instituted for Mr.
Murdough.

On February 15, DOC staff left Mr. Murdough alone in his cell in an area of the jail that had a malfunctioning
heater. DOC logbooks falsely claim that there were tours of the area at thirty minute intervals. The DOC staff
member responsible for the area abandoned her post in the mental health observation unit and Mr. Murdough was
left alone for at least four hours. The homeless ex-Marine, taking psychotropic medications that can make one more
vulnerable to heat-related illness, died alone and neglected in his overheated cell.
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The criminal justice system has become the default for addressing problems presented by people
with behavioral health issues. Many people with behavioral health issues could be better treated
and protected from harm, and community safety could be better addressed, if their underlying
conditions were addressed more effectively. The plan called for diversion of some people before
entry into the criminal justice system; for others who do enter the system, treatment outside of a
jail setting; for those in jail, treatment that is therapeutic rather than punitive; and upon release, a
connection to effective services.®

A number of specific steps were planned to facilitate diversion as an alternative to an
arrest. Clinical advice to first responders is planned in the form of expanded training for police
officers to learn techniques to de-escalate crises and the tools to assess appropriate alternatives to
jail. Two community based, non-hospital drop off centers that will provide an alternative to
arrest and/or hospitalization are also planned. This model is based on successful pre-booking
diversion programs that exist in many other cities around the country.

For those who are arrested a detailed risk assessment instrument was to be developed that
would help judges to assess the risk of flight and risk to public safety for those who might be
placed into the community instead of jail. Expanded supervised release has the potential to
greatly reduce the use of pre-irial detention. Screening for physical and mental health problems
was to be expanded to help facilitate physical and mental health needs. Veterans were to be
identified and access to veteran support services initiated. The use of monetary bail was to be
reduced. Case processing times should be reduced.

Because they have greater difficulty in finding the resources to post bail, bail reform has

great potential for improving the criminal justice system for those with behavioral health issues.

8 City of New York, Mayor Bill de Blasio, Mayor’s Task Force on Behavioral Health and the Criminal Justice
System Action Plan, September 2014,
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The current bail practicé in our City penalizes people, not because they have committed some
serious crime or are a danger to our community, but because they are poor and cannot afford
bail. By allowing people with money to get out of jail while incarcerating those who cannot
afford even small amounts of bail we create unfair distortions between rich and poor in our
criminal justice system. Bail has become an important factor driving mass incarceration of youth
of color.”

The fact is that for the vast majority of those involved in the criminal justice system the
setting of even a small amount of bail will cause the individual to remain in jail after the
arraignment. A recent Human Rights Report that studied misdemeanor arrests in New York City
showed the consequences of setting even small amounts of bail for low level offenses. When bail
is set at $1,000 only 11.3% of those detained were able to post bail. When bail is set at $500 only
17.6% of those detained could post bail.!® Almost Half (48%) of those who could not post bail at
the arraignment will remain in custody until a disposition on the case.!!

The ability to post bail can make all of the difference in a criminal case. For the person
without enough money getting out off of Rikers Island can become a goal that is more important
than guilt or innocence on the criminal charge. Pre-trial detention has a clear negative impact on
felony and non-felony case outcomes. New York’s Criminal Justice Agency reports that those
who are released have a 50% conviction rate. Those detained have a 92% conviction rate.'2
Those who are too poor to post bail languish on Riker’s Island, where they face physical

violence, lasting damage to family and community relationships, the loss of employment and, a

 Maya Schenwar, “Too Many People in Jail? Abolish Bail”, The New York Times, Op Ed, May 9, 2015.
19 Jamie Fellner, Human Rights Watch, The Price of Freedom, 2010, p. 21,

11 Mary T. Phillips, New York City Criminal Justice Agency, Bail, Detention and Norfelony Case Outcomes, May
2007.

2 Phillips, Bail, Detention and Nonfelony Case Outcomes, p. 5
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significant disadvantage in the plea-bargaining process. Many individuals who sit in jail for long
periods eventually reach the conclusion that it is more beneficial to plead guilty, and get
released, than it is to continue to wait for a trial in jail. That is not justice.

What Is Missing from These Proposed Solutions?

The Legal Aid Society believes that the planned initiatives for the diversion of
individuals with behavioral health issues out of the criminal justice system, whether before or
after arraignment, are steps in the right direction. The City is moving aggressively to establish a
pilot “drop off” community diversion center in Manhattan. The plan is to have this center up and
running in the fall. The second drop off center should open next year,

The City has also taken steps to strengthen its pre-arraignment medical screening. A pilot
project that enhances services in the Manhattan central booking is planned to open soon. We
have a meeting tomorrow to discuss the services that will be offered. To clear the way for this
project, last month, the City worked with the Legal Aid Society to modify a court order in the
case of Grubbs v. Safir, 92 Civ. 2132, which established rules for medical screening for pre-
arraignment detainees. As a result of the modified court order the City now has greater flexibility
to employ higher qualified medical practitioners who can do more in depth assessment and
evaluation in the pre-arraignment central booking areas of the courthouses. Our hope is that one
day a limited range of medications might get dispensed by these practitioners on site. This would
speed up the arraignment process and save the city the considerable cost of trips to hospital
emergency rooms for essential medication.

While we agree that the City is on the right track in terms of increasing the diversion of
individuals with mental illness out of the criminal justice system, we do have concemns about the

scope of the effort. Two drop off centers serving a few precincts should be the initial steps



toward a system that will eventually serve the needs of the entire City. A medical prescreening
pilot project in Manhattan that covers about half of the arraignment shifts should be expanded to
the entire City once we have evaluated the lessons learned from the pilot project.

We also think that more can be done to help first responders in recognizing and coping
with behavio'ral health needs. The current short term plan is to frain 5,500 police officers to
recognize symptoms of mental illness, to engage in de-escalation techniques and to assess the
appropriate available alternatives. While a more informed police force is an important and
necessary step, lessons learned from other communities indicate that a police partnership with
the local mental health treatment community is the most effective way to increase community
safety. It is this partnership with the mental health community that is missing from the current
plan. We are concerned that the NYPD has opted for a go it alone approach.

Experience shows that successful approaches that increase community safety have a
number of common elements. All begin with the approach that community mental health
resources must be partnered with the police to enhance the health and safety of everyone
involved. Police officers are trained in how to work with individuals with symptomatic mental
illness (such as active psychosis). They are equipped to provide crisis intervention services and
act as liaisons to the mental health system. Many cities have formed Crisis Intervention Teams
which partner police and mental health professional co-responders to incidents involving
individuals with mental illness. Mental health consultants can provide both on site and telephone
consultation backup to officers.

Other jurisdictions have successfully implemented models that divert individuals with
mental illness who commit low level offenses from the criminal justice system. These models are

designed by the Police Department, in cooperation with mental health professionals, to achieve a



variety of important goals: reduced arrest rates, improved services for people with mental illness,
and improved efficiency for law enforcement. This is achieved by reducing the time spent on
calls for individuals in crisis and improved effectiveness for law enforcement. Other goals of the
use of these models include decreased recidivism by repeat offenders, diversion of individuals
from the criminal justice system to systems better equipped to meet their needs, reduction of
officer and civilian injuries, improved officer knowledge about mental illness and the formation
of more effective partnerships with the mental health community.*®

The City recognizes that working with mental health professionals through Crisis
Intervention Teams (CIT) is an essential component of the plan to help individuals with mental
illness who are incarcerated by the Department of Correction. Yet the existing plan mentions
only training and not the introduction of CIT for improvement of NYPD interactions on the
street. We do not understand this omission. CIT should be incorporated into the NYPD plan.

DEFENSE BASED SOCIAL WORKER RESOURCES ARE AN ESSENTIAL PART OF
THE SOLUTION

The social work intervention model of the Legal Aid Society is uniquely situated to
address those recommendations of the Mayor’s Task Force on Behavioral Health that will reduce
the prevalence of, and improve the outcomes for, people with mental illnesses involved in the
criminal justice system. Expansion of these resources will greatly assist the accomplishment of
the Task Force objectives. Currently, Legal Aid social work programming assists in cases City-
wide with the goals of diverting clients with mental illness from the criminal justice system,
identifying appropriate treatment options outside of the jail setting, and connecting clients with

new or previously known treatment services in the community. This is accomplished through
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the Misdemeanor Arraignment Project, the Mentally Il Chemically Addicted Project, and the
Defender Services Program.

Misdemeanor Arraignment Project

The Misdemeanor Arraignment Project (MAP) provides an carly intervention inter-
disciplinary legal team in selected city wide arraignments parts to represent defendants with
mental illness or substance abuse issues. The Project aims to better identify, assess and represent
individuals with mental illness facing criminal charges. These legal teams, which include a
licensed clinical social worker (LCSW), work collaboratively with the Legal Aid Society
attorneys to provide essential social services to better screen, assess and effectuate the best legal
outcome for clients. The goals of the program are to:

e Provide an inter-disciplinary public defender arraignment team in New York, Kings,
Bronx and Queens County Criminal Courts;

e Improve the identification of mentally ill clients in arraignments;
e Increase the arraignment diversion opportunities for clients with mental illness, and;

¢ Identify the needs of both diverted and non-diverted clients.

Initiated in Manhattan as a pilot project in 2010, MAP now serves clients in Brooklyn,
the Bronx, Manhattan, and Queens, and is scheduled to be up and running in Staten Island in the
near future. We have successfully diverted a large percentage of the clients assessed and have
educated defense counsel, assistant district attorneys, and judges as to the importance of early
diversion for this population. In addition to favorable outcomes for those diverted, the program
has created overall an increased ability to provide appropriate linkages to treatment and supports
for those who are non-divertible. MAP is the only program of this kind in the country —a
defender based, in-arraignment, early diversion model which pairs social workers with attorneys.

It is recognized both locally and nationally that individuals with mental illness are over-

represented in both the jail and prison populations. While the daily jail census in New York City
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has dropped over the past ten years, the percentage of individuals with mental illness, both men
and women, has increased as cited earlier in this report. Individuals with mental illness tend to
stay in jail longer (about twice as long), are less likely to make bail, and are more likely to
violate parole or probation than other defendants. Through our MAP program and early
diversion, either avoiding detention pending determination of the case, or avoiding incarceration
completely through an Alternative to Incarceration, we can and do make a difference. We have
shown through MAP that for our mentally ill clients, linkage to treatment and support can stop
this trend of incarceration of the mentally ill.

MAP improves the legal representation and outcomes of defendants with mental illness at
the first point of contact with the courts, arraignments, improves placement into community
based treatment programs, with an expanded benefit to the individual and the community.
Finally, the project reduces the disruption of continuity of treatment and recovery, housing
options, and community supports.

The number of clients served and our outcomes are impressive, considering that we have
only one licensed clinical social worker for each borough, each spending approximately three-
quarters of their time physically in court. We assessed 1237 clients, and diverted a total of 869 at
arraignments or shortly thereafter. This data powerfully supports our original premise — that with
early assessment and intervention, clients with mental illness can be diverted. Additionally, we
have collected data in Manhattan to measure recidivism rates for those serviced by MAP. For
calendar year 2013-2014, for the borough of Manhattan,, the total number of arrests prior to
MAP intervention was 724 for all clients assessed. For the same group of individuals, one year
after MAP intervention, the number of arrests was 528. This preliminary assessment indicates a

27% decrease in the number of arrests following the involvement of MAP social work services.
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Currently, MAP will work in concert with the Mayor’s new CIRTS (Court-based Intervention
Resource Team) in each borough, strengthening all of our join efforts city-wide to assist those
with mental illness from unnecessary involvement with the criminal justice system.

Mentally 11l Chemically Addicted (MICA) Project

Since 2002, the Society’s Enhanced Defense-MICA Project has provided legal and
community support services to some of the most vulnerable defendants in New York City’s
criminal justice system. These individuals, struggling to live with co-occurringr serious mental
illness and addiction problems, are often underserved and victimized while incarcerated in our
jails and prisons. As cited above, those with mental illness are more apt to be arrested, detained
longer in jail and sentenced more severely than those with similar charges without a mental
illness. Correctional facilities fail to properly treat the mentally ill and do even less to prepare
for their re-entry into the community. Our failure to adequately address this issue is ruining lives
and fueling the rate of incarceration of this population.

The MICA Project's holistic model partners mental health attorneys with licensed clinical
social workers to provide expert legal representation and social services. Our main focus is to
secure alternatives to incarceration for clients who can be legally diverted from jail/prison into
community based treatment. Once a client is receiving community treatment, our unique
defense-based bridge case management approach enables us to provide 18-24 months of
community social services and monitoring which helps prevent clients from “falling through the
cracks.” In addition to providing direct client services, the Project is committed to addressing the
systemic issues facing the MICA population; we do this through extensive consultative services,
advocacy efforts and training. Currently the MICA Project functions in each of the five boroughs

of New York City. Qur analysis of measures of services received and recidivism rates indicate a
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positive impact on individuals as well as on the system as a whole. For the most recent period of
data analysis which includes individuals referred to the Project from March 2014-March 2015,
51% of project clients have had no re-arrest after their referral, while only 26% of those refusing
or withdrawing from services avoid re-arrest. This represents a 25% reduction in re-arrests,
Further, a review of arrests for clients who did not receive custodial sentences shows that those
who had the benefit of MICA participation were re-arrested at significantly lower rates even after
they were no longer in the program. The average number of arrests for MICA “graduates” is 0.7
in the two years following their program participation, compared to 1.8 for those who withdrew
or were not accepted into the program. These findings exemplify how the MICA Project’s inter-
disciplinary model of service provision to mentally-ill and chemically-addicted clients has
changed lives and reduced criminal justice involvement. Our services promote client stability,
community safety, and prove financially advantageous as it breaks a cycle of costly criminal
Jjustice system involvement.

Defender Services Program

The Defender Services Program of the Legal Aid Society includes social work
professionals, both clinical and masters level licensed social workers (LMSW, and LCSW), who
work as a team with an attorney to assess, identify and facilitate the delivery of appropriate
services to our clients. Social workers meet with clients to conduct biopsychosocial assessments
in order to uncover and present mitigation in the hopes of providing DA’s and/or judges
information that individualizes clients and allow possibilities for clients to enter alternatives to
incarceration or serve lesser sentences. Clients are screened and assessed for appropriate
treatment options. Social workers interview clients at correctional facilities, at Legal Aid offices,

in client’s homes, schools, or treatment facilities. Interviews are conducted with collateral
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sources including family members, employers, and community based program staff, while the
retrieval and analysis of supporting life history records is completed. Poverty, trauma, sexual
abuse, physical abuse, substance abuse, unequal access to education and employment, and
undiagnosed mental illness are often part of a client’s history. Through written or oral advocacy
the goal is to provide stakeholders with information and recommendations to meet the needs of
clients that are often not identifiable through the rap sheet. After assessment social workers also
arrange for program placement. They are also involved in community advocacy, training, and
policy change. Legal Aid social workers educate attorneys and the court about our clients and
facilitate communication for clients with mental illness, developmental disabilities, or substance

abuse issues, in order that the individual’s needs be met appropriately and effectively.

INDIVIDUALS WITH BEHAVIORAL HEALTH NEEDS INSIDE JAIL

The Legal Aid Society actively participates in the “Inside DOC Working Group” of the
Mayor’s Task Force on Behavioral Health and the Criminal Justice System (Task Force). The
Task Force’s Action Plan'? for the City jails focuses appropriately on ensuring that individuals
with behavioral health needs who are housed in the jails receive treatment that is therapeutic
rather than punitive in approach, and that upon release they are connected to effective services.
The elements of the Task Force action plan are sensible and valuable on their face. However, not
all of the important recommendations from the Task Force’s “Inside DOC Working Group” are

part of the City Action Plan. In addition, several current initiatives by the City concerning the

4 The Action Plan is available online at hitp://www1 nyc.pov/assets/criminaljustice/downloads/pdf/annual-report-
complete.pdf,
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jails are ill-conceived, and are detrimental to the improved and therapeutic approach promised by
the Task Force.!?

Task Force Jail Action Plan

e Crisis Intervention Teams (CIT) inside the jails.

¢ Reduction in the use of punitive segregation

» Revisions to the Department of Correction (DOC) use of force policy
o Creation of Program for Accelerating Clinical Effectiveness (PACE)
o Training for DOC staff

¢ Specialized services for 16 & 17 year olds

e Expansion of substance use treatment

» Expansion of programming

Crisis Intervention Teams (CIT)

Crisis Intervention Teams (CIT) will consist of jointly trained teams of DOC and clinical
mental health staff. The personnel will be trained in de-escalation and behavioral health
symptom identification.'® The adaptation and use of multi-disciplinary crisis intervention teams
in the City jails will, if successful, reduce injury and violence as it has done successfully for
police departments who utilize these teams for street encounters.!” CITs in the City jails would

be able to respond to crises involving individuals with behavioral health needs instead of the

'* In addition to the Action Plan from the Mayor’s Task force on Behavioral Health and Criminal Justice, the City
announced a 14 Point Plan to Address Violence in the Jails. The press release is available at
http://www.nyc.gov/html/doc/downioads/pdf/press-

releasessMAYOR _DE_BLASIO_COMMISSIONER PONTE ANNOUNCE 14 POINT RIKERS ANTI VIOLE
NCE_AGENDA.pdf. On May 6, 2013, we received a document dated April 2015 titled “DOC Antiviolence Reform
Agenda: 14-point plan to combat violence and promote safety,” which is marked as “Preliminary” and “confidential
and proprietary, pre-decisional,” but that was provided by DOC to City Council at a hearing on May 6. This
document is cited herein as “DQC Antiviolence Agenda.”

'¢ The Action Plan also includes training for New York City police officers on recognizing behavioral health needs
and expands the options for alternatives to arrest by creating two clinical drop-off community centers to assess needs
and provide shori-term care.

17 The need for training and inter-disciplinary teams to de-escalate situations and avoid tragedy inside and outside of
the jails remains apparent. See “Suspect Fatally Shot by Detective in East Village Had Mental Illness and a Troubled

Past,” The New York Times, April 26, 2015, available at http://www.nytimes.com/2015/04/27/nyregion/suspect-

fatally-shot-by-detective-in-east-village-had-mental-illness-and-a-troubled-past. html.
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DOC probe team.'3 It is our understanding that some CIT training has begun and that adaptation
of the National Alliance on Mental Illness (NAMI) CIT curriculum is under way. It is also our
understanding that the development of policies and procedures necessary to implementing CIT in
the City jails is not yet complete.

The New York City Council is considering a bill to require the establishment of CIT in
the City jails. The Legal Aid Society supports the passage of Int. No. 770, which requires the
Department of Correction and the Department of Health and Mental Hygiene to implement CIT

in the City jails and to publicly report on the use and results of CIT in the jails.

Reduction in Use of Punitive Segregation

It is well settled that the use of isolated confinement, called “punitive segregation” in our
City jails, causes serious physical, psychological and developmental harm.!® New York City has
finally,?® due to new jail minimum standards passed by the New York City Board of Correction

(“Board™) in January, 2015, joined in a national trend to reduce the harmful use of isolation.

18 De-escalation should be the goal of any crisis response in the jails and de-escalation training should be provided to
all DOC staff.

19 Jones 'El v. Berge, 164 F.Supp.2d 1096, 1101 (W.D. Wisc. 2001), p. 1101 (isolated confinement is “known to
cause severe psychiaftric morbidity, disability, suffering and mortality [even among those] who have no history of
serious mental illness and who are not prone to psychiatric decompensation.”); Koch v. Lewis, 216 F.Supp.2d 994,
1001 (D. Ariz. 2001) (experts agreed that extended isolation causes “heightened psychological stressors and creates
a risk for mental deterioration”); Ruiz v. Johnson, 37 F.Supp.2d 855, 907 (S.D. Tex. 1999), rev'd on other grounds,
243 F.3d 941 (5th Cir. 2001), adhered to on remand, 154 F.Supp.2d 975 (S.D. Tex. 2001) (the court described
administrative segregation units as “incubators of psychoses-seeding illness in otherwise healthy inmates and
exacerbating illness in those already suffering from mental infirmities™); Langley v. Coughlin, 715 F. Supp. 522, 540
(S.D.N.Y. 1988) (citing expert’s affidavit regarding effects of SHU placement on individuals with mental disorders);
Baraldini v. Meese, 691 F. Supp. 432, 446-47 (D.D.C. 1988) (citing expert testimony on sensory disturbance,
perceptual distortions, and other psychological effects of segregation), rev'd on other grounds sub nom. Baraldini v.
Thornburgh, 884 F.2d 615 (D.C. Cir. 1989); Bono v. Saxbe, 450 F. Supp. 934, 946 (“Plaintiffs’ uncontroverted
evidence showed the debilitating mental effect on those inmates confined to the control unit.™), aff’d in part and
remanded in part on other grounds, 620 F.2d 609 (7th Cir. 1980); Madrid v. Gomez, 889 F. Supp. 1146, 1235 (N.D.
Cal. 1995) (concluding, after hearing testimony from experts in corrections and mental health, that “many, if not
most, inmates in the SHU experience some degree of psychological trauma in reaction to their extreme social
isolation and the severely restricted environmental stimulation in the SHU”) rev’d in part on other grounds, 190
F.3d 990 (9th Cir. 1999).

2 DOC expanded its punitive segregation capacity by 27% in 201 1, and another 44% in 2012. resulting in more
punitive segregation cells than it had in the 1990’s when DOC housed many thousands more people than it does
today.
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Evidence of this needed reform was overwhelming.?! Prior to the Board amendments, DOHMH
and DOC did institute some reforms in the creation of Clinical Alternative to Punitive
Segregation (CAPS) units for individuals with serious mental illness and Restricted Housing
Units (RHU) for individuals with “non-serious” mental illness who have broken DOC rules. The
CAPS unit provides a therapeutic setting with enhanced treatment services and appears to be
succeeding at housing individuals who were unable to adapt to general population or MO
housing. The RHUs continued to be extremely punitive in nature, failing to provide the out-of-
cell treatment and programming that was supposed to occur and was needed to provide a respite
to long terms of isolation for the individuals with mental illness housed in them. However, it is
currently unclear whether the RHU will be more successful now, after the changes in the Board
standards.

Per the newly adopted Board standards, punitive segregation is now limited to 30 days

for any single infraction, and 30 consecutive days overall, with 7 days out before the person may

?IKaba, Lewis, Glowa-Kollisch, Hadler, Lee, Alper, Selling, MacDonald, Solimo, Parsons & Venters, Solitary
Confinement and Risk of Self-Harm Among Jail Inmates, 104 Am.J. Public Health 442, 445 (2014) (study conducted
by employees of DOHMH makes numerous findings that illustrate that solitary confinement is a dangerous and self-
defeating practice and indicates a need to reconsider the use of solitary confinement as punishment in jails). See also
Andrea Lewis to Homer Venters, Memorandum, March 14, 2012, “Medical Informatics, New York City Department
of Health and Mental Hygiene and Correctional Health Services.” (According to information gathered by DOHMH,
incarcerated individuals with mental illness were more likely than others to be injured while in custedy and more
likely to end up in punitive segregation). In September 2013, a report to the New York City Board of Correction by
their mental health experts, Drs. James Gilligan and Bandy Lee, recommended that no individuals with mental
illness should be placed in solitary confinement, that no individuals at all should be subjected to the prolonged
solitary confinement in use in the City jails because “if is inherently pathogenic — it is a form of causing mental
iliness.” Gilligan, Lee, Report to the New York Board of Correction (Sept. 2013) at p. 16, available at;
http.//www.nycjac.org/storage/Gilligan%20Lee%20Report%20%20Final.pdf. The Department of Justice (“DOJ™)
issued a report concerning adolescent males on Rikers Island in August 2014, In the report, DOJ identified and
reported on the dangerous over-utilization of punitive segregation in the City jails stating that “the DOC relies far
too heavily on punitive segregation as a disciplinary measure, placing adolescent inmates — many of whom are
mentally ill — in what amounts to solitary confinement at an alarming rate and for excessive periods of time.”
Department of Justice, “CRIPA Investigation of the New York City Department of Correction Jails on Rikers
Island,” at p. 3 (August 4, 2014). The DOJ cautioned that its “focus on the adolescent population should not be
interpreted as an exoneration of DOQC practices in the jails housing adult inmates. Indeed, while we did not
specifically investigate the use of force against the adult inmate population, our investigation suggests that the
systemic deficiencies identified in this report may exist in equal measure at the other jails on Rikers.” /d. The report
is available at
http://www.justice.gov/usao/nys/pressreleases/August14/RikersReportPR/SDNY%20R ikers%20Report.pdf.
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be returned to punitive segregation. No one can be held in punitive segregation for more than 60
days within a six-month period unless the person continues to engage in “persistent acts of
violence” that can’t be addressed by placement in an enhanced supervision housing unit (ESHU).
People with grade 2 offenses and non-violent grade 1 offenses must get 7 hours out-of-cell a day
in punitive segregation. And the practice of making individuals serve “owed time” from prior
incarcerations is eliminated. The new Board standards also exclude young people from both
punitive segregation and ESHU: all 16 and 17 year olds are excluded, and the exclusion will
extend to “young adults” 18-21 years old by January 1, 2016, if necessary funding is available.
Also excluded are individuals with disabilities, meaning anyone with serious mental or serious
physical disabilities or conditions.??
Revised Use of Force Policy

As the Council is no doubt aware, the City’s use of force policies, including its tracking
of data concerning use of force, are currently the subject of litigation in Nurnez v. City of New
York, No. 11-Civ.-5845 (S.D.N.Y. (LTS) (JCF)). The plaintiffs in Nunez—a certified class
comprised of all individuals in the City jails not already under court order (represented by our
office and two law firms), with the United States Department of Justice intervening on behalf of
younger inmates—are seeking reforms of the use of force practices in the jails to redress a
pattern and practice of unconstitutional brutality by correction staff. The parties are currently
engaged in very detailed settlement discussions that all parties hope to complete within a matter

of weeks.

22 The new Board standards are available at:
http://www.nyc.gov/html/boc/downloads/pdf/BOCRulesAmendment_20150113.pdf
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Program for Accelerating Clinical Effectiveness (PACE)

The DOC along with DOHMH is creating four PACE units that provide a higher level of
behavioral health treatment to individuals who are housed in general population. Creating these
new housing units provides an essential alternative to MO housing for individuals who require a
more therapeutic environment. The PACE units are modeled after the CAPS unit and will
provide needed treatment before an individual psychiatrically decompensates (and possibly gets
into disciplinary trouble) in general population. There are currently two PACE units in operation.
One is a hospital return unit at AMKC, where individuals who enter the jail from a psychiatric
hospital are housed. The second PACE unit is at GRVC and is used to house individuals who are
escalating on a scale of acuity —~ becoming more symptomatic.

Training for DOC staff

Training DOC staff to work with individuals with mental illness and other behavioral
health issues in an appropriate and humane manner rather than in a punitive (and all too
commonly violent) manner is essential to changing the culture in the City jails. It is our
understanding that new recruits are receiving specialized mental health training and that the
DOC is providing 8 hours of training to all DOC officers. While this is commendable and an
improvement over past practice, it is essential that multi-disciplinary training about mental and
behavioral health is ongoing and includes annual training for all staff. Training should bring
clinical staff together with security staff so that positive relationships and communication skills
can be developed between the two. Clinical staff can provide training on positive reinforcement
as an alternative to punishment and instruction on how security staff can observe changes in

behavior, identify risks, and relay information to colleagues on the next shift and to clinicians.
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Specialized Services for 16 & 17 Year Olds

The Legal Aid Society actively participates in the DOC Adolescent and Young Adult
Advisory Board. We are, therefore, aware that in addition to ending the use of punitive
segregation for 16 and 17 year olds, DOC is Wofking with the Department of Education,
DOHMH, other agencies and advocates to develop appropriate treatment and programming for
these young people. Improvements have been made in staffing levels and in committing and
training dedicated steady staff to work with the youth population. There is ongoing development
of policies and training requirements. Specialized training is essential so that the correction
officers who have daily contact with incarcerated young people understand adolescent
development and behavior and have the tools to interact with teenagers in a constructive way.
Jail is an inherently stressful environment. Exposure to overly punitive conditions while
incarcerated can exacerbate the effects of teenagers’ prior damaging traumatic life experiences.
We believe that if the staff is better trained and given the tools to understand the context of the
teenagers’ behavior, their interactions with the youth will be more effective, jail management

will improve, program participation will increase and violence will decrease.

Expansion of Substance Use Treatment and Expansion of Pro gramming

It is universally understood that reducing idleness with constructive activity is an
important tactic for reducing violence, as well as having value in its own right.2* The public
health opportunity to provide substance abuse treatment and to inform and connect individuals
with community substance abuse services will help reduce recidivism as will providing

education and vocational training opportunities.

23 See Thigpen, Beauclair, Hutchinson, [nmate Behavior Management: The Key to a Safe and Secure Jail, U.S.
Dept. of Justice, National Institute of Corrections (August 2009} available at
https://s3.amazonaws.com/static.nicic.gov/Library/023882.pdf.
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City Initiatives Detrimental to Improvement of Qur Jails

Several current initiatives by the City concerning the jails are ill-conceived, and are
detrimental to the improved and therapeutic approach promised by the Task Force.

Withdrawal of CIT as an Anti-violence Measure

When the Mayor announced the 14-Point Anti-violence plan, the press release included
“Developing crisis intervention teams to respond more quickly to inmate-on-inmate violence.” %
The jail CIT is no longer included in the Plan.?’ The current draft DOC Antiviolence Agenda
instead discusses increasing the effectiveness of the Emergency Services Unit (“ESU”). The
ESU differs significantly from the CIT. The CIT would be facility based, have knowledge of the
individuals involved in an incident or crisis, and be trained in de-escalation and behavioral health
symptom recognition. The ESU is a unit of correction officers unaffiliated with a particular
facility that responds to security incidents in any facility on Rikers Island and conducts many
housing area and facility searches. Many incidents of staff-inmate violence have arisen from the
activities of the ESU. They sometimes operate in an almost military fashion which is not
conducive to de-escalation. We do not oppose improving the ESU, increasing their training, and
monitoring their actions. However, we are concerned that CIT is no longer included in the plan

as a first line incident responder, that training the ESU in de-escalation of violence is not

mentioned, and the involvement of clinical mental health staff-—perhaps the crucial feature of the

24 The press release is available at http://www.nvc.gov/html/doc/downloads/pdfipress-
releases/MAYOR_DE_BLASIO COMMISSIONER_ PONTE ANNOUNCE 14 POINT RIKERS ANTI_VICLE
NCE_AGENDA .pdf.

% The DOC Antiviolence Agenda, cited above at n. 15, provided to the City Council on May 6, appears to be the
most recent version of the Plan. It does not mention the CIT at all.
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CITs—is also not mentioned. We are concerned that the elimination of CITs from the
Antiviolence Agenda and emphasis on the ESU will perpetuate violence rather than reduce it.26
When the Mayor announced the 14-Point Anti-violence plan, the press release indicated
that DOC desires “new rules for visitors that DOC will seek from the Board of Correction, its
oversight body. These rules will seek to limit the physical contact incarcerated individuals may
have with visitors, broaden the criteria for restricting visitors, and establish a visitor registry.”
The current draft DOC Antiviolence Agenda is not so specific but includes changes to visitation
among the points listed.?” If the DOC intends to seek changes to visiting as were described in
March at the press conference, we strongly oppose these further restrictions on visiting as
counter-therapeutic, contrary to improving outcomes for individuals in our jails, unduly
restrictive without evidentiary basis, and contrary to law. It was just a few months ago that the
Board of Correction rejected such limits on visiting proposed for individuals placed in the new
Enhanced Security Housing units.?® Imposition of such restrictions as a blanket policy for the

entire jail population cannot be countenanced.

26 An example of our concerns is the recent highly publicized incident in which a number of officers and captains
were criminally charged by the Bronx District Attorney and terminated by the Department of Correction for abusing
prisoner Jahmal Lightfoot. The head of the correction officers’ union was quoted on the union web site as stating:

“The COs were defending themselves against an assault the way they were trained to defend themselves. They
called out the Emergency Service Unit. When you call out the Emergency Service Unit, you're not calling out the
Cub Scouts.” (available at http://www.cobanyc.org/correction-unions-blast-inmate-beating-charges ).

27 We support the part of the new draft DOC Antiviolence Agenda which calls for relocating lockers outside of the
facilities for both staff and visitors.

2% See New York City Board of Correction, Notice of Adoption of Rules, approved January 13, 2015, at 9. The
Department had requested the denial of contact visits to all persons held in the newly authorized Enhanced
Supervision Housing (ESH), but the Board approved the deprivation of contact visits only based on an
individualized finding at a hearing. The Board also rejected proposals to limit visits to individuals in ESH to a pre-
approved list (i.e., a visitor registry) and to limit those persons who can visit. The Department apparently intends to
repeat its request and make it applicable to a/f individuals in the jails even though it was rejected for people housed
in the ESH.
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The Board heard a chorus of disapproval from the public and advocates in their testimony
for the December 19, 2014 hearing on the proposals to limit visitation.?’ It was clearly expressed,
and supported by data, that individuals who maintain close family ties are less like to be repeat
offenders, and that the jail system should not be taking action to interfere with family relations

by limiting visiting or making it more difficult or unpleasant. According to the American Bar

Association;3°

Maintaining personal connections through contact visits improves
the lives of incarcerated individuals, their families, and the
community in three important ways. First, people who receive
visits from and maintain relationships with friends and family
while incarcerated have improved behavior during their time in
custody,’! contributing both to a safe and more rehabilitative
atmosphere in the facility. Second, individuals who maintain
relationships have more successful transitions back to society than
those who do not.* For example, the Minnesota Department of
Corrections found that prisoners who were visited were 13 percent
less likely to be reconvicted of a felony and 25 percent less likely
to return to prison on parole violation.3* Third, families and
children that are able to visit their relatives in jail benefit greatly

2 The hearing transcript, written testimony and tapes from the hearing are on the Board of Correction website at
http://www.nyc.gov/html/boc/html/meetings/RuleChanges 2015.shtml.

30 Letter, American Bar Ass’n Governmental Affairs Office to Chairperson, Committee on the Judiciary and Public
Safety, Council of the District of Columbia (June 19, 2013), pp. 2-3, available at
http://www.americanbar.org/content/dam/aba/uncategorized/GAO/2013junel9_dcvisitation l.authcheckdam.pdf .,
This letter was written in support of allowing contact visits in the District of Columbia jails in addition to video
contact.

3! See ABA Standards for Criminal Justice: Treatment of Prisoners, Standard 23-8.5 cmt. at 260. See also Virginia
Hutchinson et al, U.S. Dep’t of Justice, Nat’l Inst. of Corr., Inmate Behavior Management: The Keys to a Safe and
Secure Jail, 8 (August 2009) (noting that maintaining contact with family and friends (including visitation) is
integral to behavior management in the jail setting and that a failure to meet this important social need can lead to
depression and inappropriate behavior in the under-custody population); Karen Casey-Acevedo & Tim Bakken,
“The Effects of Visitation on Women in Prison”, 25 int’l J. Comp. & App. Crim. Just. 48 (2001); Richard
Tewksbury & Matthew DeMichele, “Going to Prison: A Prison Visitation Program”, 85 Prison J. 292 (2005); John
D. Wooldredge, “Inmate Experiences and Psychological Well-Being”, 26 Crim. J. & Behav. 235 (1999).

32 See Jeremy Travis et al, Urban Institute, From Prison to Home: The Dimensions and Consequences of Prisoner
Reentry 39 (June 2001) (“Studies comparing the outcomes of prisoners who maintained family connections during
prison through letters and personal visits with those who did not suggest that maintaining family ties reduces
recidivism rates.”) (internal citation omitted),

33 See Minnesota Dept. of Corr., The Effects of Prison Visitation on Offender Recidivism (Nov. 2011), pp. 18-21.
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from maintaining family ties during a time that can often cause
family trauma.?*

The ABA’s conclusions are consistent with those of other research finding that people
who maintain family ties during incarceration and benefit from the support of family after release
have better reentry outcomes than those who are unable to do so,* and that maintaining family
ties with a parent who is in custody also has significant, salutary effects on the child’s well-
being, including possibly improving the child’s chances of staying out of the criminal justice
system.?® Against this background, and with specific reference to contact visits, the ABA has
stated in its Criminal Justice Standards for Treatment of Prisoners (emphasis supplied):

For prisoners whose confinement extends more than [30 days],
correctional authorities should allow contact visits between
prisoners and their visitors, especially minor children, absent an
individualized determination that a contact visit between a
particular prisoner and a particular visitor poses a danger to a
criminal investigation or trial, institutional security, or the safety of
any person.’’
The provision of contact visits absent an individualized determination is also required by

the state Constitution. The New York Court of Appeals has held that pre-trial detainees have a

state constitutional right to contact visits, subject to reasonable security precautions, and that any

3See Hairston, C.F. Family Ties During Imprisonment: Important to Whom and for What? 18 Journal of Sociology
and Social Welfare 87-104 (Mar. 1991) (literature review of research showing maintenance of family ties improves
mental health of inmates’ children and increases likelihood of family reunification after release).

35Travis et. al., Families Left Behind: The Hidden Costs of Incarceration and Reentry, 6 (Urban Institute 2005)
(“Studies comparing the outcomes of prisoners who maintained family connections during prison through letters and
personal visits with those who did not suggest that maintaining family ties reduces recidivism rates”) (internal
citation omitted).

36 See Allard & Greene, Justice Strategies: Children on the Outside, 22-23 (Justice Strategies 2012) (noting that
self-worth and connectedness impact risk of criminal justice involvement and recommends facilitating prison visits
to boost those feelings); Nickel et. al., Children of Incarcerated Parents: An Action Plan for Federal Policy Makers,
13 (Council of State Governments 2011) (“Strong parent-child relationships may aid in children’s adjustment to
their parents’ incarceration and help to mitigate many of the negative outcomes for children that are associated with
parental incarceration”) (citation omitted).

YTABA, Criminal Justice Standards for Treatment of Prisoners, Standard 23-8.5(¢) (Visiting), available at
http://www.americanbar.org/content/dam/aba/publications/criminal_justice standards/Treatment of Prisoners.authc
heckdam.pdf, p. 259.
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denial of contact visits must be done based on individualized consideration, not meted out in
wholesale lots. Cooper v. Morin, 49 N.Y.2d 69, 81 n.6 (1979). This right is embodied in the
State Commission of Correction Minimum Standards at 9 NYCRR § 7008.6 (a) (“Physical
contact shall be permitted between a prisoner and his visitors.”). The City Council should
guarantee individuals housed in the City jails their right to contact visifs, absent a
compelling individualized reason.

The Board of Correction was correct to reject earlier attempts to limit and restrict visits.
The Council should not support this part of the draft DOC Antiviolence Agenda. Restricting
visits is unlikely to produce the desired outcome of reducing violence. The lack of a connection
between visit restrictions and violence reduction is reinforced by the recent Board of Correction
study which found that “the vast majority of weapons are found in areas other than intake and

visits and that the majority of weapons found in the jails are inmate - made or fashioned from

materials already inside the jails.”*® The data suggest that further restricting the already heavily
supervised visiting process will not be of much help in reducing the prevalence of weapons in the

jails, and the human cost of restricting visits will be great.

% New York City Board of Corrections, Violence in New York City Jails: Stabbing and Slashing Incidents, atp. 7
{April 22, 2015}, available at
http://'www.nye.gov/html/boc/downloads/pdffreports/Slashings stabbings CRP 2015 04 27 FINAL.pdf.
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CONCLUSION

Far too many individuals with behavioral health issues are involved in our criminal
justice system. Many people with behavioral health issues could be better treated and protected
from harm, and community safety could be better addressed, if their underlying conditions were
addressed more effectively. Solutions must include increasing diversion, increasing treatment
opportunities in the community, and providing alternatives to incarceration. For those in jail,
tfeatment that is therapeutic rather than punitive, and upon release, a connection to effective
services. To make these changes in an effective manner, there must be coordination between
stakeholders in the coﬁrts, service providers, and treatment providers. We offer the foregoing
comments to support the Council’s effort to make these improvements possible and to suggest

measures that may make the improvements more effective.

Dated: May 12, 2015

New York, New York
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The Urban Justice Center Mental Health Project (MHP) has focused on the needs of people with
mental illness in the criminal justice system for more than 15 years. We are deeply familiar with
the difficulties people with mental iliness have within the criminal justice system, including the
problems they face while in correctional facilities as well as those they face in accessing
essential mental health services, housing, and benefits upon release.

MHP also supports the work of the New York City Jails Action Coalition (JAC), a coalition of
activists that includes formerly incarcerated and currently incarcerated people, family members,
and other community members working to promote human rights, dignity, and safety for people
in the City jails.

We commend the City Council for convening this hearing. It is critical that the Council provide
oversight of the action plan for people with behavioral health issues who become involved in the

criminal justice system.

We are hopeful that Mayor de Blasio’s action plan will achieve the goals of the various members
of the task force that came together to help to shape this plan. We commend the Mayor’s office
for developing a comprehensive approach to the problems people with behavioral health needs
face when they come in contact with the criminal justice system.
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We are especially optimistic about the pre-booking diversion programs that will be implemented
later this year. We are grateful to the New York City Police Department and the prosecutors’
offices for their willingness to develop pre-booking diversion programs.

We are also exceedingly grateful that both the Department of Correction and the New York City
Police Department are adopting Crisis Intervention Team (CIT) models to assist people who are
experiencing mental health crises. We encourage both ageneies to employ cross-disciplinary
training in implementing their CIT models. Cross-training, where law enforcement and mental
health providers have the opportunity to learn about CIT, is essential. It not only assists the law
enforcement professionals to understand the work of mental health providers; it also helps
mental health professionals understand the challenges that law enforcement face when dealing
with people who are in emotional crisis. ‘

We commend the Departments of Health and Mental Hygiene and Correction for implementing
CAPS and PACE units for people with mental illness who are detained in city jails. We
encourage the Departments to ensure that all people with mental illness are provided access to
placement in a PACE unit. We have long opposed solitary confinement of people with mental
illness and we encourage the Department to ensure that people with mental illness are never
placed into solitary confinement and that other people in jail without mental illness are never
confined in solitary more than 15 days. ‘

In spite of all these promising changes, the city still, sadly, falls significantly short when it comes
to discharge planning. '

As one of the lead plaintiffs’ counsel in Brad H. v. the City of New York, the Mental Health
Project has been monitoring the settlement of this litigation since 2003. The city has been unable
to comply with essential terms of the settlement. 1’d like to highlight a few of the more
frustrating aspects of noncompliance. )

People entitled to discharge planning are being released without active Medicaid. The practice
of suspending Medicaid when a person is in jail has made the problem even worse, as the
reinstatement process, which requires action by the Department of Correction, State Department
of Health, and Human Resources Administration, results in delays in people having access to
Medicaid after their release. Providing people with a Medication Grants Program card fills in
some of the gaps in that it allows people to obtain essential medications, but it not a substitute for
active Medicaid.

People leave city jails without essential identity documents. Often this is because they are
released from court. If released from court, people need to make an appointment through 311 to
obtain any property that is held in the jail. Sometimes property that is in a person’s jail housing
area is stolen before it can be boxed up by DOC staff to be held for safe-keeping. Sometimes
identity documents were vouchered by the police and never transferred to the Department of
Correction. Many people released from our city jails lack access to phones or computers, and
thus have no way to schedule appointments with 311. Some lack the funds to return to the jail to
atternpt to retrieve their property. Many don’t know to whom they can tumn for assistance.

W
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People who are homeless upon entry to our jails generally leave homeless, with a referral to the
general assessment shelter. Many of them are not able to negotiate the shelter assessment
process, due to fear, paranoia, prior bad experiences, or a combination of these. Thus they return
to living on the streets. We know that 125 new beds are to be set aside for people exiting jails,
with another 267 to be added in the future. The need is so much greater than that. MHP’s
criminal justice advocate, who interviews approximately 40 Brad H. class members a week;
reports that more than half of class members are homeless. At bare minimum, these class
members should be assigned to an appropriate shelter with mental health supports upon
discharge; they should not have to be subjected to the general shelter assessment process. And
when I state people should be assigned to an appropriate shelter with mental health supports, I
mean a shelter that has privacy as well as access 1o treatment. Many class members cannot
tolerate sleeping in Jarge dorm-type settings.

Reforms must be made to the processes by which people with mental iliness obtain supportive
mental health housing. Currently, obtaining supportive housing is a bit like trying to put together
a jigsaw puzzle without a picture of how the puzzle will look when complete.

Individuals seeking supportive mental health housing must first be approved for such housing by
the Human Resources Administration. Then, depending on whether the individual belongs to a
“priority population,” the person may locate a bed or may be placed on a waiting list. However,
there is no centralized waiting list nor is there a centralized process to locate housing. A person
who qualifies for mental health supportive housing may end up interviewing at a dozen housing

- providers, and being placed on a dozen waiting lists. There is no easy way to ascertain one’s
place on these waiting lists. People who interview poorly (for example, people who do not
possess good “insight” into their iliness) or who have been convicted of arson charges or sex
offenses may remain on the streets or in the shelter system for years. How is society safer by not
providing housing to people in these categories? This is not a moral issue. We cannot ask
whether people who have convictions for fire setting or offending sexually “deserve” housing.
This is a public safety issue. People who are homeless and who have prior contact with the
criminal justice system are more likely to be rearrested than people who have homes.

Any new supportive housing that is created needs to be geared to provide either efficiency units
for single people or for couples who are married or partnered or must have additional sleeping
rooms for the children of people with mental illness. We should not be asking people who are
not related to one another or not romantically involved to share a room. While housing providers
‘tell our clients that this arrangement is “like sharing a dorm room while going to college,” this
explanation is duplicitous. Students sharing dorm rooms are engaged in the pursuit of a degree;
they live with other students to save money and to share aspects of the student experience.
Adults with mental illness deserve to have a secure space of their own, where they can work with
treatment providers and peers to achieve better measures of recovery.

We commend the Department of Correction for starting to provide enhanced training on mental
health to correction officers. Last summer, MHP’s director of social work and 1 were privileged
to partner with law enforcement officers to assist with the Mental Health First Aid Training of

W
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the incoming class of correction officers. We look forward to further collaboration with DOC
and perhaps the NYPD to provide additional Mental Health First Aid training.

We encourage the Department of Correction to modify the model of correctional care currently
in place to one that employs principles of trauma-informed care. Many, if not most, people who
are in our jails have experienced trauma, and correctional systems that implement a trauma-
informed approach to correctional care not only experience fewer incidents where force must be
used, they also see better medical outcomes in the people who are in detention. A study
performed by the TAPA Center in 2009 showed that among detainees with serious mental
illness, 96% of women and 92% of men had experienced trauma during their lifetimes. People
who had experienced currént trauma (trauma within the past year) included 58% of men and
65% of women. Thus, there is solid evidence to make the change to a trauma-informed model of
correctional care, particularly in units that house people with mental illness.

We have one final comment: We urge the city not to extend the Corizon contract, which expires
this year. Some of the clinicians employed by Corizon are caring, skilled individuals. Many are
not. Itis time for the city to take direct responsibility for the health care provided to the people
we detain in our jails.

Thank you for this opportunity to present testimony on the Mayor’s plan of action for people
with behavioral health issues who become involved in the criminal justice system.

WM
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I. Introduction

MFY Legal Services, Inc. (“MFY™) envisions a society in which no one is denied justice because
he or she cannot afford an attorney. To make this vision a reality, for over 50 years MFY has
provided free legal assistance to residents of New York City on a wide range of civil legal issues,
prioritizing services to vulnerable and under-served populations, while simultaneously working
to end the root causes of inequities through impact litigation, law reform and policy advocacy.
We provide advice and representation to more than 10,000 poor and working poor New Yorkers
each year benefitting over 20,000 people.

The Mental Health Law Project at MFY seeks to prevent homelessness, stabilize income, support
employment, and promote recovery for adults living with mental illness in the five boroughs of
New York City. Since 1983, the Mental Health Law Project has received support from the NYC
Department of Health & Mental Hygiene, and our attorneys work in partnership with inpatient
and outpatient behavioral health providers throughout the city. The Mental Health Law Project
serves more than 1,800 people with mental iliness each year.

This testimony is being submitted to comment upon the Action Plan developed by the Mayor’s
Task Force on Behavioral Health and the Criminal Justice System. We applaud the Mayor for
developing the Task Force, and we strongly support the Task Force’s focus on ensuring that
people with behavioral health needs 1) do not enter the criminal justice system, 2) are treated
outside of a jail setting if they do enter the system, 3) if in jail, receive therapeutic rather than
punitive treatment, and 4) are connected to effective services upon release.

Because both our experience and the evidence has shown that stable, affordable housing is
crucial to positive outcomes for people with behavioral health needs, we will focus our
comments on the impact on housing on two of the “points of contact” described in the Action
Plan.

1. From Arrest to Disposition

1. Decreasing the amount of time individuals with behavioral health needs are
detained increases their ability to maintain affordable housing

MFY supports the Action Plan’s goal to reduce crime and unnecessary incarceration. Qur
experience is confirmed by the evidence, which illustrates that people with mental illness often
experience an exacerbation of their symptoms when arrested and incarcerated.! A reduction in
arrest and incarceration will result in a decrease in mental health-related symptoms.

Avoiding or reducing the time people with mental illness spend incarcerated will also help
preserve housing. Just like other New Yorkers, people with mental illness live in a variety of
housing, including rent-regulated apartments, NYCHA apartments, 2- and 3- family homes, and
Mitchell Lama and other cooperatives. In order to maintain their housing, people with mental
illness, like all other New Yorkers, must make monthly rent, maintenance, and/or mortgage

! Mayor’s Task Force on Behavioral Health and the Criminal Justice System, Action Plan, 2014, fn xvii, p. 19.



payments. It goes without saying that when an individual is incarcerated — particularly someone
living alone or on the margins — he is not able to pay rent or comply with any obligations of
tenancy. In the City today, landlords will pounce on any interruption of rental payment to bring
an eviction proceeding and generally prevail if the tenant is unable to go to Housing Court to
defend himself.

For those individuals with behavioral health needs who are employed, avoiding incarceration
prevents a reduction in wages or a loss of a job. Subsequently, those individuals, who through
new supervised release and non-monetary bail reforms are not detained, now will be able to
continue to pay their rent and maintain their housing.

For individuals with behavioral health needs who do not work, or whose employment is
supplemented by public benefits, avoiding or reducing the amount of time spent incarcerated will
also minimize disruptions to crucial benefits, including Medicaid, food stamps, federal disability
benefits (Supplemental Security Income (SSI) and Social Security Disability), and public
assistance (cash benefits and the shelter allowance). Ensuring uninterrupted access to benefits
will preserve housing by maintaining the safety net supports on which many people with mental
illness rely for financial and housing stability.

2. Individuals who are homeless or lack stable, permanent housing may not be able to
access pre-trial supervised release programs.

MFY supports the use of risk assessment tools to decrease unnecessary pre-trial incarceration,
but we recommend that the committees consider whether people with mental illness who are
homeless or living in unstable, transient housing situations will be able to access pre-trial
supervised release. People with mental illness who are homeless or in unstable housing are more
likely to come in contact with the criminal justice system, and this vulnerable population may not
benefit from the pre-trial reforms recommended in the Action Plan.

Specifically, the Action Plan indicates that a verifiable address and ties to community are factors
that are considered when determining if someone will be eligible for a supervised release
program.? The Action Plan also proposes implementing a supervised release program that is
similar to the one the City has used successfully to reduce juvenile detention. Supervised release
requires face-to-face and telephone contacts and the connection to substance abuse and mental
health treatment.? People with mental illness who do not have stable housing are likely to be
either found ineligible for supervised release or struggle to comply with the regular contacts and
freatment requirements.

The Action Plan must ensure that people with mental iliness who are homeless have meaningful
access to pre-trial supervised release programs.

2 Mayor’s Task Force on Behavioral Health and the Criminal Justice System, Action Plan, 2014, fn xii.
51d. at 10.



IIT, Back in the Community

1. The City has a severe lack of housing available for people with behavioral health
needs

People with disabilities are more than twice as likely to live in poverty than people without
disabilities. In New York, the poverty rate for people with disabilities is 28.6%." Many New
Yorkers with disabilities rely on public assistance or Supplemental Security Income (SSI) for
financial support. Public assistance provides only a $215 monthly allowance for shelter, an
amount that has not increased since 1990 and is grossly inadequate.® SSI beneficiaries receive
$820 monthly, which includes an $87 supplement paid by New York State.® A 2012 report found
that an SSI recipient in the New York City area would have to pay 152% of her income for the
average efficiency apartment.” People with disabilities are employed at lower rates than other
New Yorkers, but even full time work at minimum wage only pays approximately $1,400
monthly, With rents increasing faster than wages, many people with disabilities, even those who
are employed, simply cannot afford New York City rents.®?

2. The City must increase the amount of housing available to people with mental
illness and other behavioral health needs

While the Action Plan mentions housing in the “Back in the Community” section, the lack of
affordable housing for people with mental illness in New York City is a pervasive problem that
affects all stages of a person’s interaction with the criminal justice system. Studies of the
Housing First model, in which people are provided with housing without barriers or restrictions
such as requiring active engagement in substance abuse or mental health treatment, have shown
that the model provides benefits that far exceed simply a place to live. People with mental iliness
who are in Housing First programs have reduced medical and psychiatric costs, reduced shelter
stays, and reduced interactions with the criminal justice system.® People with mental iliness who
are in permanent housing are also less likely to be evicted because they can work or maintain
their benefits.

The lack of safe, affordable options for very low income single adults has led to an undergroimd
cottage industry of unlicensed housing in New York City, a phenomenon documented by a

4 Press Release, Gov. Andrew M. Cuomo, Governor Cuomo Signs Executive Order Establishing Commission lo
Create Employment First Policy for New York (September 17, 2014) available at
http://www.2overnor.ny.gov/news/governor-cuomo-signs-executive-order-establishing-commission-create-

employment-first-policy-new.

5 Jiggetts v. Grinker, 75 N.Y.2d 411, 416 (1990).

¢ New York State Office of Temporary and Disability Assistance, SST and SSP Benefit Levels Chart effective
January 1, 2015 (October 30, 2014) available at http://otda.ny.gov/policy/directives/2014/INF/14-INF-12-
Attachment-1.pdf.

7 Technical Assistance Collaborative Inc., Priced Out in 2012: The Housing Crisis for People with Disabilities (May
2013}, p. 30.

8 Mayor Bill de Blasio, Housing New York: A Five-Borough, Ten-Year Plan.

? Julian Somers et al., Housing First Reduces Re-Offending Among Formerly Homeless Adults with Mental
Disorders: A Randomized Controlled Trial, PLOS ONE (September 2013), United States Interagency Council on
Homelessness, Frequent Users Systems Engagement (FUSE}, available at

http://usich.gov/usich_resources/solutions/explore/frequent users systems engagement_fuse.




recent study by the Prisoner Reentry Institute at John Jay College of Criminal Justice.!’ These
so-called “three quarter houses™ are usually small buildings that hold themselves out as
transitional residences that will assist individuals coming out of prisons and jail and substance
abuse programs as they work to rebuild their lives.!! The houses are one of the few options
available for thousands of single adults who rely on the $215 HRA shelter allowance to pay for
their housing. The houses tend to be drastically overcrowded, with multiple housing code
violations.!? The houses are rife with harassment and abuse, including illegal lockouts and
mandated substance abuse treatment programs even for residents who do not need treatment. '3
There appears to be a financial relationship between the houses and the outpatient treatment
programs, which bill Medicaid. A tenant who fails to attend a program or who successfully
completes it is unlawfully evicted with no notice and no court process, enabling the house to
bring in a new Medicaid-eligible tenant.'* This revolving door creates instability and disruption
in the lives of individuals attempting to rebuild their lives following incarceration, substance
abuse treatment and homelessness.

19 Prisoner Reentry Institute, John Jay College of Criminal Justice, Three Quarter Houses: The View from the Inside
(hereinafter “PRI Report™) 5-6 (October 2013), available at http://johnjayresearch.org/pri/files/2013/10/PRI-TQH-
Report.pdf. For background on policies that fed the growth of three quarter houses, see Coalition for the Homeless,
Warehousing the Homeless: The Rising Use of lllegal Boarding Houses to Shelter Homeless New Yorkers
(hereinafier “Warehousing the Homeless™) 5-7 (January 2008), available at

hitp://coalhome.3cdn net/ddc8dd543ded03{f12 Ipm6bhicr.pdf.

' 1d. Seventy-two percent of the respondents in the PRI Report were formerly incarcerated, 51% had previously
been in residential substance abuse treatment, and 19% percent were currently on parole. For accounts of the
dominant role of three quarter houses in housing individuals being released from incarceration, see also Coalition
for Women Prisoners, 4 Place to Call My Own: Women and the Search for Housing after Incarceration,
Introduction (2013), available at hittp./fwww.correctionalassociation. org/wp-content/uploads/2013/10/CA-
AP2CMO-FINAL-prini-ready-August-8-2013.pdf; Lisa Riordan Seville and Graham Kates, 4 Home of Their Own,
THE CRIME REPORT (hereinafter “A Home of Their Own”), available at: hitp.//www.thecrimereport.org/news/inside-
criminal-justice/2013-07-a-home-of-their-own {noting that New York State Department of Corrections and
Community Supervision (DOCCS) records showed that 425 parolees were being housed in sober houses operated by
one particular entity); Patrick Arden, Deep Concerns Abowt ‘Three-Quarter’ Housing, CITY LIMITS, March 7, 2012
(hereinafter *“Deep Concerns™) available at http://bkbureaun.org/2012/03/07/deep-concerns-about-three-guarter-
housing/(quoting a DOCCS spokesperson’s statement that the agency approves three quarter house placements
before release).

12 PRI Report supra note 1 at 6-7, citing an analysis by the Furman Center for Real Estate and Urban Policy, finding
that of 317 known three quarter house addresses, 88% had a building code complaint between 2005 and 2012 that
resulted in at least one violation or stop-work order by the New York City Department of Buildings.

15 Jake Bernstein, Inside a New York Drug Clinic, Allegations of Kickbacks and Shoddy Care, ProPublica
(September 9, 2013) (detailing complaints by former staff at an outpatient program of payments to a three quarter
house operator); PRI report supra note 1 at 25-26; Davidson v. House of Hope, 19600/12, N.Y.L.J. 1202579307267
(Kings Cty. Civ. Ct. 2012); Gregory v. Crespo, 801290/2012, N.Y.L.J. 120254557895 (Civ. Ct.,, Bx. Cty. 2012).

14 Jake Bernstein, Inside a New York Drug Clinic, Allegations of Kickbacks and Shoddy Care, ProPublica
(September 9, 2013) (detailing complaints by former staff at an outpatient program of payments to a three quarter
house operator); PRI report supra note 1 at 25-26; Davidson v. House of Hope, 19600/12, N.Y.L.J. 1202579307267
(Kings Cty. Civ. Ct. 2012); Gregory v. Crespo, 801290/2012, N.Y.1.J. 120254557895 (Civ. Ct., Bx. Cty. 2012).




Iv.

Recommendations

The Action Plan created by the Mayor’s Task Force on Behavioral Health and the Criminal
Justice System marks progress for New York City. MFY makes the following recommendations
to improve the Action Plan.

Analyze the risk assessments used to evaluate eligibility for pre-trial release to ensure
that individuals who are homeless or lack stable, permanent housing are able to access
supervised release programs.

Create a specialized rent subsidy through the Human Resources Administration for
people with mental illness, similar to the FEPS and HASA subsidies. The current $215
shelter allowance for single adults cannot pay for safe, permanent housing anywhere in
New York City and contributes to the instability of this population.

Lobby the state for an across-the-board increase in the Public Assistance shelter
allowance. The public assistance shelter allowance must be raised. For a single adult,
public assistance pays only $215 per month, making it impossible for recipients to find
safe, legal housing. While housing costs increase annually, the shelter allowance has not
increased in 26 years.

Lobby the state to increase the state supplement to SSI to increase the monthly income of
people with mental illness who rely on SSI as their sole or primary source of financial
stability.

Lobby the state for increased commitments to build supportive housing as part of the
NY/NY 4 agreement.

Make supportive housing more accessible. In order to access supportive housing,
individuals must meet the definition of “chronically homeless,” which requires the
individual to spend a full year on the street or in shelter or have four documented
episodes of homelessness in the past three years. This required showing of “chronic
homelessness” doesn’t include time spent in City or State facilities or unstable housing
such as three quarter houses, and thus, doesn’t capture high need individuals who have
been cycling between homelessness and incarceration or unstable housing for years.

Lift the ban on new SRO construction. Single room occupancy (“SR0O”) housing
provides fundamental housing of last resort for very low-income adults. The current law
prevents the legalization of rooming house arrangements and the construction of new
units, contributing to the dearth of housing for single adults in New York City. Asa
result, New York City has been unable to replenish the more than 150,000 SRO units lost
since 1950.



V. Conclusion

MFY Legal Services strongly supports the Action Plan and the Mayor and the City Council’s
commitment to addressing the crisis facing people with mental illness and other behavioral
health needs who interact with the criminal justice system. Housing is not only closely
intertwined with criminal justice issues, it is the central foundation on which stability and
recovery are built. Therefore, MFY encourages the Mayor and the Council to increase the
housing options available for people with mental illness and other behavioral health needs. The
benefits to this vulnerable population and to the City will be significant,
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My name is Yul-san Liem. Iam a Co-Director of the Justice Committee, a community-based
organization that serves poor and low-income Latino/as and other New Yorkers of color who are
impacted by the NYPD’s discriminatory and abusive practices and policies. We focus much of our
working on supporting families who have lost loved ones to the police. We also organize teams of
neighborhood residents to monitor police misconduct, educate 100s on their rights every year, and are a
leading organization of Communities United for Police Reform.

My testimony today will focus on the NYPD’s treatment of New Yorkers with psychological/cognitive
disabilities and those who are in distressed, often referred to as emotionally disturbed persons, or EDPs.

I’m going to begin by telling you about Iman Morales, a 35-year old Puerto Rican man. I never knew
Iman, but gained a glimpse of who he was through the stories of his family members, with whom the
Justice Committee has worked for many years.

Tman was a loving son, who helped his low-income mother secure a beautiful apartment on Roosevelt
Island. He was a caring brother, who helped his younger siblings with school and job applications. He
was a good neighbor, who brought food to a homeless man who slept on his stoop. He was a human
being, who on a daily basis struggled with and overcame the challenges of his mental illness.

On Nov. 24,2008 Iman began having a negative reaction to new medication. His mother, like
Mohamed Bah’s mother and Shereese Francis® sister, wanted to get him help and called 911. As with
Mohamed Bah and Shereese Francis, when the NYPD responded to the call, rather than offering
assistance, they dealt with Iman aggressively, as if he was a criminal, or worse, an animal. Eventually,
Iman fled out his window onto the awning of the storefront below. Against NYPD protocol, which calls
for the use of air bags when tasering someone who is elevated, Officer Nicholas Marchesona tasered
Iman. He was immediately immobilized, fell to the ground, landing on his head and died. Marchesona
was not held accountable in any way and was, in fact, promoted soon after.

Luis Baez (killed in 1979)
Eleanor Bumpers (killed in 1984)
Gideon Busch (killed in 1999)
Khiel Coppins (killed in 2007)
Sheerese Francis (killed in 2012)
Mohamed Bah (killed in 2012}
Rexford Dasrath (killed in 2013)



These are all names of human beings who, like Iman, needed care. Instead they received hostility and
—aggressionfrom-the N'YPD; ultimately-resulting in their deaths ~In-none-of these-cases-were the officers--—-———
responsible held accountable by the criminal justice system.

Addressing the NYPD use of excessive — and too often deadly — force should be an overall priority for
the City Council and particular attention should be paid to the department’s long history of disrespect
and blatant dehumanization of those with disabilities and those who are in distress.

To address this problem, we must treat emotional and mental heaith concerns correctly. Those with
disabilities or who are in distress are human beings who need care and assistance and should be treated
as such. Disability should not be criminalized. It is extremely problematic to assume that the NYPD —
with its tendency to shoot first and ask questions later -— will respond appropriately in situations
involving emotionally disturbed persons. For this reason, the Justice Committee supports the use of
Crisis Intervention Teams comprised of trained medical and mental health professionals as first
responders to such incidents. These teams should malke use of de-escalation techniques and should not
rely on the use of weapons, including those sometimes referred to as “non-lethal,” such as tasers.

There must also be accountability for police misconduct and abuse, particularly when its targets have
increased vulnerability, as is the case with emotionally disturbed persons. Time and time again we sce
officers who have killed or brutalized community members remain on the force collecting a paycheck.
At best, discipline includes a slap on the wrist — lost vacation days or a reprimand. In many cases, there
is no discipline of officers at all.

Lack of accountability contributes to a culture within the NYPD that allows officers to act as though
they are above the law. This means that for some New Yorkers — low-income people of color as well as
EDPs (particularly if they are people of color) — the presence of NYPD officers does not mean greater
safety. It means danger.

Internally, the Department must develop a comprehensive accountability sysiem that includes clear
consequences in NYPD disciplinary procedures for officers who utilize unjustified excessive or deadly
force and for those who break protocol, especially when interacting with emotionally disturbed persons.

Within the broader criminal justice system, to rectify the systemic conflict of interest District Attorneys
have when prosecuting officers, we need a special prosecutor who can handle deadly force cases. For
this reason, we’re asking the City Council to support families who have lost loved ones to the police in
their call for the Governor to issue an executive order for a special prosecutor for all police killings.




Testimony of Hawa Bah, Mother of Mohamed Bah
For May 12,2015 Hearing on Behavioral Health and the Criminal Justice System
My name i}s‘éﬂawa%(Bah. I am the mother of Mobamed Bah, a son who gave me great pride. He was a

student at Manhastan Community College who had never committed a crime in his life. NYPD officers
took him from me on Sept. 25, 2012.

Mohamed was sick and I knew he needed help. I called 911 to get an ambulance to take him to the
hospital. The police came instead. Instead of helping him, they treated him like a criminal.

The police knew Mohamed was in distress and not well when they responded to the call. People who are
trained to offer care and assistance in this kind of situation should have come and calmly addressed my
son. Instead, the police violently escalated the situation. They should have allowed me to speak with my
son and help get him to open his apartment door. Instead, they refused my help, broke down the door and
shot Mohamed to death. .

There was a grand jury, but no indictment. None of the officers responsible for my son’s death have been
held accountable.

As you know, the senseless death of my son is not an isolated incident. There are far too many other
mothers and family members who have lost loved ones and there is almost never any accountability or
Jjustice.

That is why I am here today. I do not want any more families to go through the pain I feel. We need
change now. This is a matter of life and death for Black and Brown New Yorkers.

Our families deserve fairness and justice. However, there is a conflict of interest when District Attorneys
prosecute our loved ones’ cases, because the DAs work with the police everyday. We need someone who
is independent of local police departments and local politics to investigate and prosecute these cases.

Mothers and other family members who have lost loved ones are coming together because we don’t want
anyone else to suffer in the way we have had to. Families from across the state are asking Governor
Cuomo o sign an executive order to establish a special prosecutor for all cases of police killings. [ ask the
New York City Council to support the families’ call and urge the Governor to take action.

There is another pressing need my son’s story brings to light: The NYPD’s failure to institute policies and
practices aimed at helping people in distress and emotionally disturbed persons, or EDPs.

This failure is well documented. The NYPD shooting of Eleanor Bumpurs in 1984 is one example. The
killing of Gidone Busch in 1999 is another.

In 2007, the NYPD killed Khiel Coppin in a hail of 20 bullets. Earlier in the day, Khiel’s mother had
called 911 to get him help. Officers said they thought he had a gun, but he was only holding a hairbrush.

Tn 2008, against NYPD protocol, police tasered Iman Morales while he was standing on an awning 10 feet
off the ground, without an airbag below. He fell to his death.



In 2012 officers suffocated Shereese Francis on her bed in an effort to subdue her.

In 2013 officers shot and killed Rexford Dasrath in front of his home.

In all of these cases, the victims needed help and deserved to be treated with care. Instead NYPD officers
treated them as criminals and escalated the situations until they became fatal.

These tragedies point to the desperate need for adequate police policies and training for situations
involving EDPs. The NYPD policy does not currently require mental health professionals to be sent to
incidents involving EDPs.

Many other police departments are using a model that relies on Crisis Intervention Teams (CITs). CITs
include officers who have undergone special training and local mental health providers, in order to ensure
responses to incidents with EDPs are appropriate. As of now that NYPD still has not adopted this model.

What happened to my son can be prevented in the future, but we need our elected officials to be
courageous and enact real, systemic changes. This is why I am urging you to support the families’ call
for an executive order for a special prosecutor and support the call for the NYPD to adopt the CIT model
for use in cases involving EDPs.
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Summary

Across the LUnited States, staff working in jails and prisons have used urnecessary, excessive, and even malicious force on prisoners with mentat disabilities such as
schizophrenia and bipolar disarder,

Corrections officials at times needlessly and punitively deluge them with chemical sprays; shock them with electric stun devices; strap them to chairs and beds for
days on end; break their jaws, noses, ribs; or leave them with lacerations, second degree bums, deep bruises, and damaged intemal organs. The violence can
traumatize afready vulnerable men and women, aggravating their symptoms and making future mental health treatment more difficult. In some cases, including several
documented in this report, the use of force has caused or conlributed to prisoners’ deaths.

Prisons can be dangerous places, and staff are authorized o use force to protect safety and security. But under the US constitution and intermational hurnan rights law,
force against any prisoner (with mental disabilities or not) may be used only when—and to the extent—necessary as a last resort, and never as punishment.

As detailed in this report, staff at times have responded with violence when piisoners engage in behavior that is symptomatic of their mental health problems, even if it
is minor and non-threatening misconduct such as urinating on the floor, using profane language, or banging on a cell door. They have used such force in the absence of
any emergency, and without first making serious attempls to secure the inmate’s compliance through other means. Force is also used when there is an immediate
security need fo control the inmate, but the amount of force used is excessive to the need, or continues after the inmate has been brought under control, When used in
these ways, force constitutes abuse that cannot be squared with the fundamental human rights prohibition against torture or other cruel, inhuman, or degrading
treatment or punishment. Unwarmanted force also reflects the failure of corectional authorities to accommodate the neads of persons with mental disabilities.,

There is no national data on the prevalence of staff use of force in the more than §,000 jails and prisons in the United States. Experts consulied for this report say that
the misuse of force against priseners with mental heaith problems is widespread and may be increasing. Among the reasons they cite are deficient mental health
freatment in corections facilities, inadequate policies to protect prisoners from unnecessary force, insufficient staff training and supervision, a lack of accountability for
the misuse of force, and poor leadership.

1t is well known that US prisons and jails have taken on the role of mental health facitities. This new role for them reflects, to a great extent, the limited availability of
community-based outpatient and residertial mental health programs and resources, and the lack of altematives to incarceration for men and women with mental
disabilities who have engaged in minor offenses.



A&corciing to one recent estimate, comectional facllifies confine at least 360,000 men and women with serious conditions such as schlzophrenia, bipolar disorder, and
major depression. In a federal survey, 15 percent of siate prisoners and 24 percent of jaii inmates acknowledged symptoms of psychosis such as hallucinations or
delusions.

What is fess well known is that persons with mental disabilities who are behind bars are at heightened risk of physical mistreatment by staff. This report is the first
examination of the use of force against inmates with mental disahilities in jails and brisons across the United States. It identifies policies and practices that lead to
unwarranted force and includes recormmendations for changes to end it.

Mental Disablity and Misconduct

Most jails and prisons are bleak and stressful places in which few prisoners are able to engage in productive, meaningful activities. Staff seek to ensure institutional
safety and smooth operations through regimentation, control, and an insistence—backed up by discipline and farce-—or unquestioned, immediate prisoner chedience to
rules and orders. Prison is challenging for everyone, but prisoners with menta! disabiliies may struggle more than others to adjust to the extraordinary stresses of
incarceration, to follow the rules goveming every aspect of life, and to respond promptly to staff orders. In the trenchant words of Professor Hans Toch, people with
mental health preblems behind bars can be “disturbed and disruptive,” “very troubled and extremely troublesome.T1)

Prisoners with mental disabilities mishehave and are sanctioned for disciplinary infractions at higher rates than other prisoners. Natfonwide, among state prisoners, 58
percent of those who had & mental health problem had been charged with rule violations, compared to 43 percent of those without such problems. [2] in New York City,
for example, inmates with mental health problems represent 40 percent of the Jail population but are invaived In 60 pereent of all incidents of misconduet, [3]

Some prisoners with mental health condifions engage in symptomatic behavior that comections staff find annoying, frightening, and provocative, or which, in some
cases, ¢an be dangerous. For example, they may refuse to follow orders to sit down, to come out of a cell, to stop screaming, to change their clothes, to take a shower,
or {o retum a food tray. They may smear feces on themselves or engage in serious self-injury—slicing their ams, necks, bodies; swallowing razor blades, inserting
pencils, paper clips, or other objects into their penises. Sometimes prisoners refuse to follow orders because hallucinations and delusions have impaired their
connection with reality. An inmate may resist being taken from his cell because, for example, he thinks the officers want to harvest his organs or because she cannot
distinguish the officer's commands from what other voices in her head are telling her.

Comrectional officers and jail deputies (also referred to as “security stafi” or “custody staff” in this report) are rarely taught how to recognize the symptoms of mental
illness and to understand how they can affect behavior. Custody staff are also rarely frained in and required to use verbal de-escalation techniques or to seek the
intervention of mental health staff before resoriing to force against inmates with mental disabllitles, Force can be the staff response fo misconduct even when it Is
symptomatic of a mental health condition, even when that condition prevents the prisoner from being able to comply with staff orders, and even when skilled verbal
interventions might obviate the need for force. '

Mental Health Services

Many prisoners with mental disabilities are not receiving mental health treatment that could promote recovery, ameficrate distressing symptoms, and increase their
skills and coping strategies to better handle the demands of life behind bars as well as, ance they are released, life in the community. Deficiencies in cdnectional
mental health services are pervasive across the country, Because of funding shortages and iack of political support, comections agencies lack sufficient numbers of
propery qualified mental health professionals.

inmates are often not properly diagnosed, do not have timely access to mental health professicnals, and do not receive care based on individualized treatment plans.
Treatment is often limited to medication and typically does not include other affective therapeutic mental health interventions and psychiatric rehabilitation programs. In
the absence of robust mental health services, some corections agencies use sclitary confinement and force as the default response to the behavioral symptoms of

mental ifiness.

Inmates diagnosed with mental iliness are disproportionately represented in the isolation units to which prison officials send their more difficult inmates. The harsh
conditions of being held alone in a cell 23 hours or more a day with fittle or nothing to de, coupled with the paucity of mental health treatment characteristic of such
units, can lead to an increase in symptoms, more episades of psychosis, and further misconduct. Experls say that use of force is more common in solitary
confinement units than elsewhere in comectional facilities.

Use of Force Policy and Practice

Prison and jail staff interact with prisoners on a daily basis and around the clock. Some respond professionally and even with compassion and sensitivity to prisoners
who have mental health problems, including when they are behaving ematically or breaking the nules. They may try to calm an agitaled prisener locked in his cell or give
him time to *cool down.” They refrain from foree unless there is no altemative.

Such responses, however, are unlikely absent carefully constructed and effective use of force policies, training programs, and supervisory and accountability systems.
Even when policies clearly limit the use of force to situations in which serious danger is imminent or a signiﬁcant disruption must be addressed, staff may tum much too
quickly to force, use more than is needed, or use it for punitive purposes. As evidenced in recent class-action litigation challenging the constitutionality of excessive
use of force against prisoners with mental iliness and Department of Justice investigations, pattems of unwarranted and abusive ferce, including against prisoners with
mental health problems, arise from serious deficiencies in use of force policy and practice. Experts consulted for this report believe such deficiencies are witespread.

In jails and prisons across the country officials fail to ensure one or more of the following: sound and comprehensive use of farce policies; effective training for and
supervision of staff on the proper use of force; special provisions to protect prisoners with mental disabilities from unnecessary force; strict compliance with reporting
policies; effective supervisory review of all use of force reports; thorough investigations of questienable use of force incidents; and maaningful disciplinary measures for



staff who violate policies and procedures.
Abuse [s Not Inevitable

Corrections facllities differ significantly in their conditions of confinement and the degree to which inmates are treated with respect. The misuse of force is mare Hkely in
facilities thét dre overcrowded, have abysmal physical conditions, and Iack educational, rehabilitative, and vocational programs for inmate, Force is also more likely
where custody staff are too few in number refative to the number of prisoners, are poorly paid, are poorly trainéd in inter-personal skills and condtict resolution, or are
poorly supervised.

[n some faciiities—for example the New York City Jail on Rikers Island—a culture of violence has taken hold and persisted for decades, Staff have used force to assert
{heir power and to punish prisoners who displeased, provoked, or annoyed them, and they have done so with impunity, The malicious infliction of pain became an
affirmative strategy of control, In such facilities, even if senior officials did not condone the abuse, they took few steps to end it. They abdicated their responsibility to
enforce use of force policies and to hold accountable staff who victate them.

Our research Jeaves no doubl that unwarranted or malicious use of force against men and wornen with mental disabilities is more prevalent in more violent facilities in
which all prisoners are at heightened risk of abuse. If is 'more prevalent in facilities which rely on force instead of mental health treatment to respond to rule-violating
behavior that is symptematic of a clinical condition. And it is more prevalent in poorly managed facilities: a badly run jail or prison will aimost always have more
instances of force against Inmates, including those with mental disabifities, than one which is well-run,

An isolated instance of unnecessary forca can occur in any correctional facility, But when comections officials fail to establish and enforce a commitment to minimize
the use of force, patiems of abuse can emerge. Good use of force policies in and of themselves are not enough to prevent such abuse. Effective {eadership is required
te ensure policies are reflected in practice. Leadership is essential in any institution, but is particulardy important in jaits and prisons because they are operated as
hierarchical organizations subject to a quasi-militaristic chain of command and there is fittle extemal pressure for the humane treatment of prisaners. Without leadership
determined to minimize the use of force and to promote prisoner well-being, the best use of force policies can be a dead letter.

Litigation cannet be counted on to ensure appropriate use of force policies and practices. When indlvidual prisoners sue corrections agencies because of staff abuse,
they typically sesk monetary damages or protection for themselves as individuals and not facility-wide remedies that would reguire agencies to change their policies and
practices. Whife a class action case may result in court ordered or court-approved protections for prisoners, such cases are enomously expensive, fime-consuming,
and rare. Moreover, even when the plaintiffs in a class action prevail or secure a desirable settlement agreament, it may take years and even decades before the
mandated changes are fully implemerited,

In addition to private litigation, the Department of Justice can also mount investigations and bring cases to protect prisoners from abuse. Pursuant to the Civil Rights of
Institutionalized Persans Act (CRIPA), 42 U.S.C, § 1897a, the Special Litigation Section of the Civil Rights Division of the US Department of Justice (Special Litigation
Sectlon) raviews conditions and practices in facilities, including but not limited to jails and prisons, in which pecple are institutionalized, It uses expert consultants to
undertake comprehensive investigations, including onsite inspections, document reviews, and interviews with officials and prisoners. According to the Department of
Justice website, if there ane systematic civil ights viclations, “we may send the state or local govemment a letter that describes the problems and that says what steps
they must take to fix them. We will try to reach an agreement with the state or local govemment on how to fix the problems. If we cannot agree then the Attomey
General may file a lawsLit in federal courl. 41

The Department of Justice currently has 30 pending CRIPA matters involving practices in staie or local correctional facilities (almost alf of the cases address a single
facility), some but not all of which involve the use of force. Important as the work of the Special Litigation Section is, it does not have the resources to address rights
violations in even a tiny fraction of the thousands of local jalls and state prisons in the country.

While private litigation and the Department of Justice have important reles to play to protect US prisoners, it is ultimately the responsibility of public officials to ensure
that the men and women they confine, including those with mental disabilities, are treated humanely and with respect for their fundamentat human rights. And it is the
responsibility of elected officials to ensure that comections agencies have the resources and political support they need to fulfill that mandate. The evidence marshaled
in this report suggests that those responsibiBties are too often ignered: prisoners with mental disabilities confinue to suffer grievously and unnecessarily from the
unwarranied and punitive use of force. ‘

Key Recommendations

At the end of this report we provide detailed recommendations. In brief, we urge federal, state, and local executive branch and legislative officials to:.

1. Enact the Comprehensive Justice and Mental Health Act of 2015 in the U.S. Senaie and House of Representatives (S. 893 in the Senale, HR 1854 in the
House), and similar state and [ocal legislation to increase collaboration amaong the eririnal justice, juvenile justice, mental health treatment, and substance
abuse systems. Such legisiation should also support and authorize funding for programs and strategies to ensure appropriate interventions for persons with
mental health problems at every stage of the criminal justice system.

2. Reduce the number of persons confined in prisons and jails who have mental disabilities including by increasing the availability of community mental health
resources and acecess to criminal justice diversion programs,

Improve conditions in prisons and jatls to provide all inmates with more humane and safe conditions of confinement.

End salitary confinement for persons with mental disabilities confined in jails and prisons.

Improve mental heaith services in prisons and jails by ensuring that there are sufficient numbers of gualified mental kealth professionals, adequate treatment
resources, and levels of care that meet community standards.

6. Ensure that prisons and jails have sound use of force policies that are enforced through training, supervision, reviews, investigations, and holding staff



accountable for violating the policies. Use of force policies should include provisions specifically addressing the unique needs and vulnerabilities of prisoners
with mental disabiiities.

7. Ensure that comections agencies are led by officials committed to operating safe facilities in which all inmates, including those with mental disabilities, are
treated with respect and in which unnecessary, excessive, or punitive use of force is not tolerated.

Methodology

This report Is based primarily on Human Rights Watch interviews, filings and judgrments from recent court cases from across the United States and reports of
investigations or complaints filed by the Special Litigation Section of the Civil Rights Division of the Department of Justice.

Beginning in March, 2014, we conducted interviews In person, by telephone, and by email with more than 125 current and former prison and jail officials, current and
former correctional mental health professionals, use of force and mental health experts, lawyers, disability ights advocates and academics with relevant expertise,
Many of the people we interviewad have firsthand knowledge of conditions In a farge number of jurisdictions because they have served as monitors or experts in many
federal, state and local facilities and agencies. Some of our interviews occumed during visits in July 2014 to the Washington State Department of Corrections
headquarters and one of its prisons and to the Ada county jail in Boise idaho.

The interviews provided invaluable information and insights into the nature, causes, and consequences of the use of force agalnst prisoners with mental disabilities, and
iluminated the difficult set of interrelated problems that play out in jalls and prisons across the country, They also pointed toward necessary compenents of reform,

This report also draws on detailed information about the use of force against particular individuals or classes of individuals and about facility- or agency-wide use of
force policles and practices that are revealed In documents filed and evidence presented during litigation. We reviewed thousands of pages of pleadings by'plaimiffs and
defendants, and evidence they have submitted to the courts (for example, deposition transcripts and expert reports), heating transeripts, court decisions, and settiement
agreements from recent cases. We present information from some of those cases to demonstraie the nature of the problems that our research suggests exist in many
facllities across the country. The documents filed in federal cases to which we refer are publicly avallable on Public Access to Court Electronic Records (PACER), an
electronic public access service that allows users to obtain case and docket information online (htips://www.pacer.gov).

The report also draws on facts documented by the Special Litigation Section in recent investigations info pattems and practices of unnecessary, excessive, or
malicious use of force in state prisons and lacal jails. The findings of and complaints filed by the Special Litigation Section are pubically available on the Depariment of
Justice website, http://www.justice.gov/ert/about/splffindsettle.php.

Prisons and jails do nat operate transparently. Most corrections agencies surround their operations with a wall of silence and, citing prisoners' privacy interests, refuse
fo discuss Incidents involving individual prisoners. Information from court cases and detailed investigations by the Special Litigation Section offer invaluable
descriptions and analyses of individual incidents and more widespread practices that would otherwise remain hidden to the public.

A Note on Terminology

Although the term mental disability can embrace a wide range of conditions, including cognitive disabilities, in this report we use it solely to refer to mental heaith
conditions such as bipoiar disorder, schizophrenia, and depression that may cause intense distress, be accompanied by psychosis, or substantially interfere with or
lienit ane or more major life activities,

The Convention on the Rights of Persons with Disabilities recogrizes that disability is an evolving concept and that it results from the interaction between persons with
impairments and social, cultural, attitudinal and environmental baniers that prevent their full and effective participation in society on an equal basis with cthers. The
mental impairments that can lead to mental disabilities include psycholegical conditions commonly referred to in the United States—particularly by mental heaith
professionals, eotrts, lawyers, comections officials and the media—as mental iliness or mental disorders. intemational disability rights advocates increasingly use the
ferm “psycho-social disability” lo emphasize that the disability reflects the interaction between an individual’ s psycholegical characteristics and society’s response to

them.

1. Background

We have replaced the hospital bed with the jail cell, the homeless shelter and the coffin.

| —Rep. Tim Murphy, R-PA[5]

Disproportionate Representation of Individuals with Mental Disabilities in Jails and Prisons

Persons with mental disabilities are heavily and disproportionately represented in US jails and prisons. in 2003, Human Rights Watch estirmated there were 300,000 men
and women with mental illness in US jails and prisons.[6} The Treatment Advocacy Center recently estimated there were 356,000 persons with mental iliness behind
bars.[7] Jails and prisans in the United States are de facto mental health facilities, housing three times as many individuals with mental health problems as do state

mental hospitals.[8]

An estimated 4.1 percent of adults aged 18 or older in the United States has a “sericus mental illness.”[S] By contrast, “studies and clinical experience indicate that
somewhere between 8 and 19 percent of prisoners have significant psychiatric or functional disabilities and another 15 to 20 percent will require some form of
psychiatric intervention during thetr incarceration.710] In a federal survey conducted in 2011-2012, an estimated 36.6 percent of prison inmates and 43.7 percent of jail



inmates reported they had been told by a mental health professionat they had a mental health disorder, and 8.9 percent of prisoners and 12.8 percent of jail inmates ‘
reporied an ovemight stay in a hospital or other mental health factlity prior to thelr cument incarceration.f11] In an earlier federal survey, over a third of state and jail
prisoners reporfed major depressive or mania symptoms and approximately 24 percent of state inmates, 15 percent of federal inmates, and 24 percent of jall inmates
reported symptoms of psychosis, (delusions or hallucinations).[12]

The National Commission on Comrectional Health Care has estimated that on any given day "between 2.3 and 3.9 percent of inmates in State prisons are estimated to
have schizophrenia ar other psychotic disorder, between 13.1 and 18.6 percent major depression, and between 2.1 and 4.3 percent bipolar disorder (manic episode.)']13]
The American Psychiatric Association has estimated that up to 5 percent of prisoners are actively psychotic at any given moment.[14]

In specific comectional systems the proporfion of individuals in the jail or prison population diagnosed with a mental iliness or who are on the mental health caseload
may range from 20 to nearly 40 percent.[15] Among jalls, for example, the proportion in New York Cliy's Rikers Island is 40 percent;[16] in Dallas County, 20 percent;
[17] and in California's jails, 23 percent.[18] Among state prison systems, in Indiana the figure is 22 percent; in lowa, 41 percent;[19] in South Carolina, 17 percent;[20]
and in Califomia, 28 percent,21]

The reasans for the disproportionate incarceration of persons with mental disabilities inciude: the closure of so many public psychiatric hospitals following de-
Institutionalization—the movement of persons with mental iliness out of the hospitals fn which they had been involuntarily confined—that some communities now fack
sufficient beds for voluntary inpatient treatment; the lack of sufficient community-based voluntary outpatient and residential freatment programs; aggressive policing of
minar crimes, including drug crimes; and the lack of programs te divert people with mental disabikities who commit minor offenses from the criminal justice system. [22]
States continue to reduce the number of mental hospital beds and cut funding for inpatient and outpatient mental health care.[23]

Unless they have signiflcant personal or family financial resources or comprehensive health insurance policies, people with psycho-social disabilities in the United
States may get little or no care.[24] Some use drugs, and end up arested for buying or selling them.[25] Untreated or undertreated, some end up in a2 mental health
crisis and engage in disorderly or unlawful behavior that leads to police intervention. Unless police have the skills and training to identify psychiatric crises, and have
altemnatives to incarceration in their jurisdiction such as access to emergency care facliities or criminal justice diversion programs, officers may simply arest and book
these individuals in jail, unaware of or ignoring the role that mental iliness played in the suspects’ conduct.

Mental Disabilities

People in US jails and prisons have the full range of mental health conditions present in the community, Some have mentat disorders, defined by the Amertican
Psychiatric Association as “a syndrome charactesized by clinically significant disturbance in an individual's cognition, emotion regulation, or behavior that reflects a
dysfunction in the psychological, biclogical, or developmental processes underying mental functioning. Mental disorders are usually asscciated with significant distress
in soclal, occupational, or other important activities.’[26]

In this report we use the term mental disability to refer to mental disorders or ilinesses {the terms are used interchangeably in the United Staies) such as such as
bipolar disorder, schizophrenia, and depression that may cause intense distress, be accompanied by psychosis, or substantially interfere with or fimit one or more major
life activities. The Convention on the Rights of persons with Disabilities (discussed at greater length in Chapter V1), which the Urited States has signed but not yet
ratified, recognizes that disability resuits from the interaction between persons with impairments and the social and cultural attitudes that lead to social disadvantage,
discrimination and stigma.

The ability of an individual with a mental iliness to participate fully and equally in society depends on biological and genetic factors, the individual's socio-economic
circumstances, the suppor received from family and community, access to treatment and support services, and the presence or absence of abusive, discriminatory, or
marginalizing social, aconomic, and institutional dynamics.[27] Many of the peaple behind bars with mental health condilions have experienced forms of poverdy,
inequality, homelessness, or discriminatioh that no doubt have contributed to, or even decisively shaped their mental disability.[28]

In prison as in the community, the symptoms of some individuals with mental heaith conditions may be subtle, discemible only to clinicians. Prisoners with serious
depression, for example, may appear merely withdrawn and unsociable. The conditions of others may be readily evideni: they are agitated, cannot talk coherently, bite
{nemselves aggressively, repeatedly bang their heads against walls, or call out for help against unseen persecutors. Some live in a word constructed around their
delusions.

The diagnosis of a mental disorder is not the same as a decision tha treatment is needed, and similarly, an individual may nat meet alj the criteria for a mental disorder
hui nonetheless may want treatment.[29] In prison as in the community, the dearee of disturbance, dysfunction, and distress can vary dramatically from individual te
individual, and within the same individual at different times, Some individuals with clinical conditions have periods of relative stapility during which symptoms are
minimal, inlerspersed with perinds of psychiatric crisis. Some recover. Some adjust to life with their symptoms with relatively little impairment in their hility to have
strong family connections and successful work. Others are profoundly impairad in their ability to undertake ordinary life activities for prolonged pericds. An individual
with bipolar disorder, for example, may at different fimes be able fo live in the community and at other times may benefit from the care provided in a hospital.

ll. Life Behind Bars for Persons with Mental Disabilities

Life behind bars is difficult for everyone, bul it is particulary difficult for individuals with menta! health problems that impair their thinking, emotional responses, impulse
control, and ability to cope.

Prisoners with menta! disabilities, fike all prisoners, struggle to maintain their self-respect and emotional equilibrium in correctional environments commonly marked by
rigid rules; the often aggressive and hostile attitudes of officers and other inmates; violence; lack of privacy; sterk fimitations on family a2nd community contacts; and a
paucity of opportunities for education, meaningful wark, or other productive, purposeful aclivity.[30] Inmates with mental health conditions are mare fikely to be



victimized by other inmates.[31] Physical conditions in some faciliifes are abysmal—filthy, beastly hot or frigid, infested with vemin.[32)

As one study put it, the:

absence of privacy adds tension and stress to the daily existence of each inmale. Inmates with sesious mental illness have fewer resources with which o cope with added
turmotl. Anxicus, depressed, psycholic and suicidal inmates are atincreased risk of deteriorating emotionally and of having impaired judgment in such seitings.[33]

Many prisoners with mental health conditions are incarcerated in comectional environments and subject to rules and regimes that are, at best, counter-therapeutic, at
worst, dangerous to their mental as well as physical well-being. Many inmates with mental disabilities deteriorate behind bars, their symptoms worsening, their suffering
Increasing.

There are competant and commitied professionals working in comections who struggle to improve the conditions of confinement for such prisoners, including providing
them with medical and mental health treatment, Nevertheless, as Judge William Wayne Justice observed in a case thai arose in Texas, “whether bacause of a lack of
resources, a misconception of the reality of psychological pain, the inherent caliousness of the bureaucracy, or officials’ blind faith in their own policies,” many officials
have been insufficiently attentive to the unique needs of individuals with mental illness when they are confined in comectional facilities.[34]

Mental health professionals have litite say over prison rufes, even when they compromise or prevent therapeutic efforts, Indeed, mental health treatment is almost
always subordinated to custodial and secuwity concems. Prison policies may permit practices such as sofitary confinement and the use of force that directly threaten
prisoners’ mental health, above and beyond the toxic prison envirenment itself. The institutionat culture within many carrections facilities Is antithetical to—indeed
hostile to—accommodating the needs of prisoners with mental disabilities.

Neglect

There have been shocking recent cases of staff neglect, mistreatment, and even cavalier disregard of the wellbeing of prisoners with mental health problems. In some
cases, including two described below, priseners have become gravely ill and died because staff allegedly failed to attend to their basic needs for faod, water, or medical
care,

Anthony McManus

Anthony McManus died in a Michigan prison shartly after his 38th birlhday In Septembar, 2005. His estate fied a lawsult against officials and staff of the Michigan Department of Corrections. The

following account of McManus’ death is based on the court’s ruling denying certain defendants’ motions for summary judgment,
According to the court, at the time of his death McManus weighed 75 pounds, having dropped from 140 pounds in five months. A nurse abserved that he looked ke a concentration camp priscner.

McManus had arrived in the Michigan prison system eight years earlier to serve a sentence for indecent exposure. Athough he had a history of schizophrenla and bipofar disorder for which he had
previously received treatment, he was confined in a prison which did not have a psychiatry depariment.

In the year preceding his death, McManus' mental health deleriorated. He became more difficult to manage and was placed in segregation. He behaved strangely, was frequently irritable, profane, and
by turns up-beat or depressed. During the last sk manths of his Bfe, he was censtantly disruptive and nolsy, was difficuk to communicate with, talked about the devil, and would cover his body with

food he had chewed up. He would alse spread feces and urine around his cell and on himself and sven mixed it with his food, Although he would not eat, be begged for feod. McManus® estate asserted
in the lawsuit 1hat during the final weeks of McManus' iife, officials sometimes fumed off the water in his cell and restricted his access to foed in order to control his behavior. The court notes that when

McMarnus received food, he often smeared it over his cell or ralled it into ftte balls to keep in his pockel,

According to the court, three days before McManus died, he flooded his cell and pushed a mixture of feces, urine, and water under his door into the halway. The unit manager who came {o the cell
said McManus was incoherent and “babbling.” He ordered McManus to come to the door but MecManus did not comply. The officer subsequently ordered McManus to remove his clathes 1o show he
had no weapons, When MeManus refused, the officer pepper sprayed him, MeMarus then removed his clothes and officers entered the cell and escorted him out. The officer wha sprayed him
observed, "Whal's going on with this man? He's dying.” A video of the pepper spaying was infroduced as evidence in the case, and the court staled that the video revealed a “very emaciated, naked
individual who appears ta be in great discomforl, who is verbalizing in an incoherent manner and who eventually makes repeated clear requests for water and help.” During the taped foctage, no one

provides him with water,

Three days afier the pepper spraying, on Seplember &, 2005, McManus was found dead in his cell, His cell foor was covered with an inch of standing water, toflet paper, feces, and other debris. The

autopsy identified the causes of death as myocarditis (neart disease), emaciation, and chinical history of polysubstance abuse and mental disordar.

The couri rioted that while the various expert opinion reports submiited by the plaintiff regarding the care McManus received, “all generally agreed that various individuats ¢ould have done more 1o
prevent Mr. McManus’ unfortunate death, one line from an expert prison official...stands out, Telnimals in animals shetters are generally given more attention and better care than was afforded to
McManus.” The court also pointed out that “even the inmate across the hall, an obvious laypersen...could tek that Mr. McManus was suffering,” testifying in his depesition that “yeu could see that his
eyes was [sic] turning yellow, His cheels were sunken in, Ihe skin on his frame was just hanging off his bones like clothes on a hanger.” According to the court, the warden agreed in his deposition
that it was “cbvious to him" and "it shouid have been cbvious to anyene that Mr. McManus needed medical attention.” The cour? also noted that the internal affairs investigation by the Michigan
Department of Corrections concluded that health care and custody staff failed to provide basic medicalpsychological care fo McManus, and this failure led io his death.

The court concliudes that McManus received so Rile food and water that he finally succumbed to death, It states that athough McManus clearly had “serious psychelogical issues,” he was confined in
a faciltty that “did not provide its inmates with psychiatric freatmenlt or medications to treat mental lingss” and “not a single defendant made a serious attempl to have him transferrad to a faciity that

could treat his obvicus mental finess.”

Christopher Lopez




According to a lawsuit brought by his estate, Christopher Lepez was a 35-year-okd man whe died in & Colorado prison on March 17, 2013 because of staff negigence and mistreatment. This account
of the final hours of his life comes from the complaint filed in his case and a video fimed by prison staff.[35]

Lopez had been diagnosed with schizophrenia and had been Involuntarlly committed a dozen times to a menial health hospital because of psychetic episedes. In 2010, he began serving a four year
sentence for having kicked a correctionat officer during an earlier incarceration. Because of halucinations and delusions, Lopez was sent twice to the San Carlos Correclional Fa«¢ifty in Colorado, a
faclity operated by the Colorado Department of Corrections to provide treatment for prisoners with mental iness, His second tenure at SCCF began in May 2042 and he remained there until his death.
According ta the complalnt In his lawsuit, he was kept isolated in bis cefl 22-24 hours a day. Athough Lopez was given antipsychetic medication, he was placed on frequent mental heatth watches due

te increasing suicidal thoughts and his mantal health continued to deferiorate.

On March 17, 2013, at appreximately 3:30 am., correctional officers found Lopez lying an his stomach on the fieor of his cell. Lopez was barely able to Eft his head in response ta officer commands,
Staff staried a video recording of Lopez which iracked the follrwing six hours untit his death.

When Lopez continued to remain unresponsive to commands {0 move and to cudf up, to “show some cocperation,” a cell extraction was autherized to forcibly extract Lopez from his cell and place him
on “special controls” status [38] According fo the complaint, the shift commander in his use of farce report described Lopez as “psychologicatly intimidating” because staff did not know why he was
refusing orders, because of his past history, and that Lopez engaged In “passive resistance” because he “refused {o acknowledge staff directives” and just lay on the floor,

The events depicted in the video are summarized belaw, Officers suited up in riot gear with helmets, face masks, and pads enter Lopez's cel, strip him to his underwear, piace his wrists in handouffs
attached to a stomach chain, chain his ankles together, and Yie him to a restraint chair, They also place a spit mask over his face. Lopez is Gmp, semi-conscious and breathing loudly ard rapldly during
{his procedure. Lopez is then taken to another cell for olservation. He appears te have a seizure and slumps sideways in the restraint chakr. Later, officers remove Lopez from the restraint chair and
placed him on the fioor of the cel, stil shackled in ankle restraints with handcuffs attached to a belly chaln. He turns cver onto his stomach, and lying prone he begins to groan intermittently and his

breathing secomes even more labored.

Shorlly befare 8:00 a.m,, a nurse gives Lopez an injection of psychotropic drugs. According to the complaint, nefther she nor anyone else ever took Lopez’ vital signs, performed any sart of medicat
gssessment or took any steps to address his medical crisis. The edited video does not show any medical treatment being provided to Lopez, Just prior to 9:00 a.m., Lopez appears to have anather
selzure. At 8:10, he appears to stop breathing, Nane of the staff ostensibly watching him seemed to notice, and the video indicates they continsed to talk among themselves and tell jokes. A mental
heatlth nurse arrives soon after Lopez has seemed to stop breathing, opens the food fray slof of the cell door and yells, “what are you doing,” “what |s geing on,” and "why are you acting this way." She
then says, "l can see you breathing” and tells him to open his eyes. She then closes the food tray slot and begins laughing and taking with ather staff in the area.

As the video shows, approximately 20 minutes afier he seems to have stopped breathing, custody staff enter the cell to take him back to his cell. Only after they il his body off the floor and place it in
the restraint chair do they indicate that Lepez may nol be breathing, They call for medical back-up, but it is toc late.

An autopsy revealad Lapez had dled of severe hyponatremia, a condition that can occur when too much psyeholroplic medication leads to an abnormally low level of sodium in a person's blood. It is a
condition that is easily diagnosed with a bleod test and easily treatable with prompt and adequate medical attention.

‘The lawsuit brought hy Lopez' family resulted in a settiement from the Colorade Department of Caorreclions, The departrnent acknowledged the setement in a brief staterment. “We wish to rekerate that
Department daes nol condone the actions or omissions of the employees involved. Their actions were well ouiside of the Department's established training, pelicles, and practices."[37] The
Department also fired three staff involved in the case, incliding the mental health nurse whe had “taliked” to Lepez after he had died, and discipined five others [38]

Inadequate Mental Health Treatment

“[Hlaving siripped Jprisoners] of virtually every means of seif-protection and foreclosed their access to outside aid, [society may not look away and let] the state of nature tzke its
course,” — Farmerv. Brennan, 511 U.S, 825 (1984)

Mental health treatment can alleviate painfut symptomis, facilitate recovery, and help prisoners with mental disabilities strengthen or develop the resilience and coping
skills needed to handle incarceration and o have the lives they want ence they are back in the community. The nafure and the level of mental health services that are
helpful to any given individual depend on the specific nature of the individual's condition, the duration and degree of functional impairment, and the amount of suffering
and distress the individual experiences.[38]Mental health services not only can help improve the quality of individual prisoners' lives, but they also promote safety and
order within the prison by reducing ruie-breaking and decreasing the need for custody staff to use force.

Prisoners have a constitutional right to trealment for serious mental illness.[40] Depriving prisoners of needed mental heallh care 'is incompatible with the concept of
hurman dignity and has no place in civilized society "[41] Prisons and jails are constitutionally required to make treatment available to inmates, bul the basic
components of an adequate mental health system are poorly implemented or functionally non-existent in many facilities.[42] Gains that may have been made in mental
health staffing, programs, and physical resources have often ended up swamped by a isunami of prisoners with serious mental health needs.[43] Many prisoners cannot
obtain mental health services and support, much less services provided in an aimosphere of empathy by qualified staff who respect their dignity.[44] Mental health
interventions are often limited to medication oriented to responding to immediate crises and not tailored to the individual prisoner's needs, strengths, and goals for
recovery.[45]

Impossibly large caseloads often frustrate the ability of mental health professionals to provide approprate, individually tailored services to prisoners who want them,
Mental health staff often fail to discuss with prisoners the nature, purpose, risks, and benefits of different types of treatment so that the prisoners can make informed
decisions on whether or not to consent to the treatment. The effectiveness of their work is also often impeded by antagonistic relations between prisoners and custody
staff which “destroy trust and create an atmosphere of fear, frustration, helplessness, and anger."[46] '

Mindful of budget constraints and scant public suppart for investments in services beneficial to prisoners, elected officials have been reluctant to provide the funds
needed lo ensure that prisons and jails have mental health resources commensurate with the size of the inmate population that could benefit from them.[47] As a result,



cc;rrecﬁona[ mental health services are often inadequately staffed and resourced.[48] Three recent examples follow:

+ A medical experi reported that mental health care is “grossly sub-standard” with “extreme and unacceptable deficiencies in essentially every aspect of the mental
heaith care system” in the Eastern Mississippi Comectional Facility, a prison with the ostensible mission of housing prisoners with serious mental itliness.[49]

« In South Carolina, a court recently concluded that *inmates have died In the South Carclina Department of Comectlons for lack of basic mental health care, and
hundreds more remain subsfantially at risk for serfous physical injury, mental decompensation, and profound, permanent mental illness.” The mental health program
was ‘inherently flawed and systematically deficient in all major areas.” There were far too few psychiatrists, clinical psychologists, and counselors, and many of the
counselors were not qualified. Inadequate staffing created deficiencies in screening, treatment programs, access to higher levels of care, and administration of
medication.[50]

+ An expert concluded that because of profoundly inadequate staffing levels at the Oreans Parish Prison in New Orleans, "[n]umercus prisoners receive no
treatment whatsoever, resulting in worsening of their condition and making future treatment less likely to succeed. Faflure to treat also increases acting out
resulting in harm and increased risk of hamm {6 both self and others."[51)]

Adverse working conditions can leave correctional mental health staff bumed out, feeling “exhausted, cynical, ineffective, and wishling] they could find work elsewhere.
The more bumed out staff become, the harder it is to be caring ancl conscientious.752) Some correctional mental health staff become quick to see malingering or
manipulation among prisoners and to overlook mental lliness.[53]

The US Depariment of Justice found that in one Pennsylvania prison, there was a “disturbing tendency by many of the fprison] clinicians to describe almost ali
disruptive conduct as purely wiliful and behaviaral, and to overlook the role of the prisoner's mental instahility in causing the conduct. Qur consultants found cases of
maladaptive behavior rooted in mental instability that ... the mental health staff members incomectly characterized as 'manipulative’ or 'malingering’ behavior."[54] In
New Orleans’ jails, mental health staff often dismissed self-harm as manipulative efforts by prisoners to change thelr housing assignments and falled to provide mental
health services to prisoners who enigaged in it.]55)

Few comections agencies have established mental health interventions programs designed for people with persenality disorders.[56] Cormrectional mental heaith staff
typically provide little or no mental health services Lo prisaners they have diagnosed with personality disorders such as anti-personality diserder and borderiine
personality disbrden[ﬁ?] tndeed, even though those prisaners may be deeply distressed and impaired in thelr ability to function, staff may dismiss their symptoms and
concems as manipulative or malingering.[58] The diagnosis of a personality disorder often reflects a character judgement under the guise of a clinical one. Faced with
particularly difficult or troublesome inmates who may not respond to standard treatment protocals, clinicians may dismiss them, in essence, as *bad, not mad.759]

Rule-Breaking by Prisoners with Mental Disabilities

Treatment works. Mental health and custody staffneed to work together. It reduces aberrant behavior, Improves stafflives, improves inmaies' lives,
—Sfeve Cambra, former warden, Califomia Department of Camections and Rehabliitation.[60]

Prisoners with mental health problems may act out and break rules more frequently than other prisoners, but the behavioral manifestation of their iliness will decline as the
quantity and quality of mental health freatment Increases.

—Bruce Gage, M.D. Chief of Psychiatry, Washington State Deparimernt of Cormrections,[61]

Many prisoners with mental disabilities pose difficult management challenges for comrectional staff. Their mental heallh problems can make it difficult for them to adapt
{0 an extremely regimented life in an unsupportive, hostile and frequently violent environments. [62]Especially when not receiving appropriate mental health services,
they may engage in violent or disruptive conduct, act out in ways staff consider bizarre, frightening or challenging, and engage in dangerous behavior such as self-injury
or striking out at staff.[63]Persons with schizophrenia may experience prison as a parficularly frightening, threatening environment and as a consequence some behave
dangerously towards themselves, staff, or other prisoners.{64] Persons with bipolar disorder in a manic phase can be disruptive, quick to anger, provocative, and
dangerous.[65] Some prisoners can become exiremely viclent. According to a detailed study by the New York Times, for example, Michael Megginson, a 25 year old
who has been in and out a psychiatric hospitals since he was 6 and is at times severely psychotic, is one of the most violent inmates at New York City’s jail on Rikers
Isfand:

In his 18 months there, he was constantly involved in some kind of disturbance, his records show. He fought with olher inmates and officers; spit and threw urine at them;
smashed windows and fumilure and once stabbed an officer in the back of the head with a piece of glass.... He also repeatedly hurt himself, cutfing his body all over, banging
his head against walls and tying sheets and clathing around his neck in apparent suicide atiempts.... He had 70 physical confrontations with officers [66)

Prisoners with psychatic disorders such as schizophrenia may find it next-toimpossible to abide by, or even to understand, prison regulations when delusions and
hallucinations distort their understanding of reality. According 1o cormrectional mental health expert Dr. Jeffrey Metzner:

A small percentage jof prisoners] don't understand the rules. They're the ones who are psychatic. Pnson rules don’t mean much {o someone hearing voices. A person with
paranoid schizephrenia may, on & literal level, understand a rule hut nevertheless view a request te ablde by that rule as keing part of a conspiracy directed against him. It's less
of not ungerstanding and more of acling on distortions [67}



Use of force expert Steve J. Martin points out that some “inmates don't really understand what's going on, they don't really know what they are being asked to do. They
often perceive the officers’ orders as threats, as an attempt by some force to do something bad to them, so they retreat, and they refuse to comply.”[68}

The available data indicates that nationwide, inmates with mental illness commit from one-and-a-half to five times more infractions (viokations of the rules) than other
inmates.[69] A national survey found that among state prisoners, 58 percent of those who had a mental health problem had been charged with rule violations, compared
fo 43 percent of those without such problems,[70] According to that survey, an estimated 24 percent of state prisoners with mental health problems had been charged
with physically or verbally assaulting comectional staff or other inmates compared to 10.4 percent of state prisoners without such problems.[71]In New York City,
prisoners with mental health problems in 2013 represented 38 percent of the jail population but were involved in 60 percent of all “incidents;” and the “acutely. mentally ill
constituted 6 percent of the jail population but were involved In 16 percent of all misconduct incidents.[72] In one Californla prison, 88 percent of the rules violations
were issued to inmates with mental disorders who comprised only 34 percent of the population; in another facility, 84 percent of the violations were issued to inmaies
with mental disorders who comprised 43 percent of the population.[73)

Institutional Responses to Rule Breaking

The assumption that prisoners make rational choices infuses the culture of comrections. If an inmate refuses to come out of his cell when ordered to do so or swears at
an officer, staff are likely to assume he is deliberately breaking the rutes. They also are likely to assume that failure to force the inmate to comply or ta punish him for
doing se would be tantamount to sanctioning defiance, would encourage others fo engage in similar misconduct, and would promote a general breakdown in order. They
find it difficult to understand—or to accept—the role mental illness can play in prisoners’ ability t¢ follow the rules behind bars. :

Cur research suggests the typical comectional response to difficult, disruptive, or dangerous behavior by prisoners wilh'me'mal iliness differs lifle from the response to
any other inmate who breaks the rules—punishment, solitary conﬁﬁement, and the use of force. In some facilities, these responses are the default mechanisms for
responding to the inadeguacies of mental health services for prisoners in the Urited States,

Disciplinary Systems

In many prisons and jails, custody staff issue a “ticket” to inmates for disciplinary infractions, and officers then hold a disciplinary hearing to determine the sanction to
be imposed.[74] The sanctions for prisoners with mental disabilities are usually the same as those imposed on other prisoners, and typically include restrictions on
visits or telephone calls for a period of time, or confinement in disciplinary segfegation. These measures are usually impoesed without regard to the cause of the
behavior, the efficacy of the measures, or the impact of the measures on particular mental cenditions.{75]

In some places, mental health professionals provide information to hearing officers about misconduct by one of thelr patients and may recommend that it be treated as
a mental health problem and not a cause for discipline. They may also urge that sanctions be tailored to take into consideration the individual needs and vuinerabilities
of the prisoner. But being able to present views is no guarantee they will be listened to.[76] The Califomia Department of Comections and Rehabllitation, for example,
refused to divert prisoners from the disciplinary process even when their behavior— such as disobeying an order to be handcuffed—reflected psychosis rather than
willful disobedience.[77] The punishment imposed on them for breaking the rules was, in effect, punishment far their iliness.

An approach that more successfully accommodates mentat iliness is reflected in a recent agreement by the Department of Justice concerning polices at the Muscogee
County Jait in Georgia, which requires that a qualified mental health professional should review disciplinary charges against inmates with serfous mental iliness to
ensure that such illness “is used as a mitigating factor, as appropriate, when punishment is imposed and to determine whether placement into segregation is
appropriate.”[78] In addition, jail staff are to "consider suggestions by mental health staff for minimizing the defeterious effect of disciplinary measures on the mental
health status of the inmate. Any punishment must work within the inmate's mental health treatment plan.”[79)

Solitary Confinement

According to the Depariment of Justice, a prisoner it identified as Prisoner AA, had a mood disorder, an IQ of 66, was on the Pennsylvania Department of Corrections'
mental health roster, and had been subjected to prolonged splitér_y confinement in Pennsylvania prisons. He attempted to hang himself after more than five months in
solitary confinement. He was removed from solitary for a day and then retumed for ancther five months, after which he again attempted to hang himself. Priscner AA
said that while in solitary he became hypersensitive to sights and scunds, became extremely depressed, and his feelings of hopelessness made him want to kill himself
and act out against the guards, He alsp experienced visual hallucinations. For instance, he recalled sometimes seeing his deceased brother encouraging him to cut
himself and to “come join me.”[80]

Corrections officials across the country rely on solitary confinrement—which they usually call “segregation”-—to punish prisoners who have broken the rules and to
isolate those whom they deem difficult, disruptive, or dangerous, regardless of whether the behavior reflects mentat health problems .[81]

Because they are more likely to break the rules and more likely to develop reputations of being unable to function in the general prison population, significant proportions
of prisoners with mental disabilities are held in solitary confinement.[82] Indeed, compared to other prisoners, they are disproportionately at Ask of being confined in
solitary, In Pennsylvania, for example, prisoners with mental illness are placed in solitary at twice the rate of other prisoners [83] Similarly, in South Caroling, n inmaie
with mental iliness is twice as likely to be placed in segregation as clher inmates, and more than three times as likely to be assigned fo securily detention, the most
restrictive form of segregation in that prison system.[84]

High rates of isolation of prisoners with mental illness often reflect the failure of cerrectional agencies to provide them with adequate mental health treatment. After an
investigation that documented systemic deficiencies in the Pennsylvania Depariment of Camrections’ mental health services, the US Department of Justice conciuded
ihat if the department were able to provide better mental health care to its prisoners, fewer would deteriorate to the point of having to be placed in isolation, “Too oﬁen,.
instead of providing appropriaie mentat health care, [the Pennsylvania Department of Comection’s] response to mentat illness is to warehouse vulnerable prisoners in



so]ilary confinement cells.”{85] In South Caroling, a court concluded prisaners were placed in segregation and subjected to use of force ‘in lieu” of treatment.[86)

Prisoners placed in solitary either for disciplinary or administrative reasons can spend months, years, and even decades locked up 23 to 24 hours a day in small cells
that frequently have solid steel doors. They live with extensive surveillance and security controls, the absence of ordinary social interaction, abnermal environmental
stimull, often only three to five hours a week of recreation alone in caged enclosures, and little, if any, educational, vocational, or other purposeful aclivity.[87] The
stress, lack of meaningful social confact, and lack of activity in isolation can be psychologically harmful to any prisoner, with the nature and severity of the impact
depending on the individual, the duration, and particular conditions.[88] But the adverse psychological effects of isolation are especially significant for persons with
mental conditions characterized by psychotic symptoms and/or significant functional Impairments.[88]

Prisoners are also harmed by the grossly inadequate mental health care typical in isolation units. Mental health services In such units are frequently limited to
psychotropic medication, a mental health staff person periedically stopping at the cell front to ask how the prisoner is doing (often derisively called “walk-bys”), and
occasional meetings in private with a clinician. Because of prison Tules requiring priscners to remain in their cells and the limited numbers of custody staff available to
escort prisoners out of their cells, indlvidual or group therapy and structured educational, recreational, and life-skill enhancing activities are usually not available.[g0]

All too frequently, the deprivations of solitary confinement exacerbate symptoms of mental lliness or provoke a recurrence. Prisoners with mental lliness may
decompensale so markedly—their symptoms may become so severe and their ability to function become so impaired—that they require crisis care or hospitalization.
Many simply will not get better as long as they are isolated.f91]

According to Intemational treaty bodies and human rights experts, inciuding the Human Rights Commiltee, the Committee against Torure, and the UN speciat
rapporteur on foriure, prolonged solitary confinement may amount te terture or cruel, inhuman, or degrading treatment prohibited by intemational human rights treaties.
[92] Because solitary confinement may severely exacerbate previously existing mental health conditions, the special rapporteur on torture believes that imposition of
solitary confinement on persons with mental disabilities of any duration is cruel, inhuman, or degrading treatment.[93]

Since the ground-breaking 1985 case of Madrid v. Gomez, US federal courts in class action cases have consistently rejected as unconstilutionally cruel the prolonged
round the clack isolaticn of prisoners with serious mental lliness.[84] The potential for grave psychofogical hamm has also prompted health associations to call for
changes in the use and conditions of segregation for inmates with mental illness.]95] In what the Depariment of Justice calls "landmark restrictions on the use of
solitary confinerment,” an agreement signed Janwary 16, 2015 between it and the Columbus Consolidated Government of Columbus, Georgia, which operates the
Muscogee County Jail in Georgia, provides that segregation “shall be presumed contraindicated” for inmates with serious mental illness. If an inmate has a “serious
mental illness” or other acute mental health contraindications to segregation, that inmate shall not remain in segregation absent extraordinary and exceptional
circumstances."[96]

Housing inmates with mental disabilities in isolation can be counterproductive to the goals of safely and securily: as their mental heaith deteriorates they can hecome
more difficult to manage.[97] Rather than ending misconduct by persons with mental disabilities, solitary confinement may prompt more. For example, according to his
lawyer, Jemy Willlams is a 58-year-old schizophrenic, developmentally disabled man serving a 28-year term for low level crimes who has spent more than elght years in
solitary confinernent in North Carolina state prisons. Because he constantly receives:

disciplinary infractions for misbehavior refated to the symptoms of his mental iliness, he remains in solitary confinement year after year, Any psycholegical professional would be
unsurprised to hear that a schizephrenic patient, locked within a small, dim, concrete box, might resortto sheuting, using prefane language, banging o the cell door, or throwing
food and Hquid, Yet, when Jerry does so, he Is conslstently disciplined with yet new extended terms of solitary confinement.[98]

Since Isolation can have the perverse effect of making inmates with mental disabilities more likely to engage in rule vidlations, It also increases the likelihood of staff
use of force. Indeed, the use of force may be more common in isolation units than elsewhere in comectional facilities.[99] As summarized by correctional expert Steve
J. Martin, when a prisoner with a mental disability is placed in selitary confinement, “you have placed that offender in a situation in which he simply cannot cope on a
daily basis without decompensating, without struggling more and more, which again leads to efforts to manage the offender with forge. 7100}

As gart of the 2012 settlement ending five years of ligation, the Massachusetts Depariment of Cormection agreed to maintain two maximum security mental heakh treatment units as akernatives to
segregation.[101] One of lhe special units Is far prisoners with serious mental ilnesses such as sehizaphrenta or bipolar disorder, and the other is for priscners with severe personality disorders [102]
Prisoners in either unit receive a total of at least 25 hours weekly of time out of cedl for structured and unstrugtured programeming and recreation. An array of mental health interventions are affered to
pramate recovery, help inmates manage the symptoms of their liness, and help inmates develop the social skills and behaviors needed to transilion successfuly back to the general population or ta
the community afler their sentences have been served. Custody staff volunteer for and are individually selected for work an the units, They receive mental heallh training that includes information on

ke nature and symptoms of rmentat iness as well as on techniques for defusing and de-escatating volatile siluations.

As an incentive to good conduct, prisoners can rapidly eam additional privileges (e.g., more yard ime or aceess to television); the consequence for misconduct is the briefloss of privieges.
Disciplinary reperts, assaults on staff, and suicide walch placements for prisaners on these unils have repartedly dropped significantly from what they were previously, The use of force has
reportedly dropped 60 percent.

JEROME LAUDMAN

"That shouldn't be part of his punishment to say hey, you gonna lay back here and die in your own feces and starve to death, Thats beyond punishment.[103]

Jerome Laudman died in 2008 at age 44 after 10 years in South Cardlina prisons. His estate fied a lawsuit alleging crue! and unusual purishment, excessive use of force and fajiure to provide medical

care.[104]




Because of mental ilness, including hipolar disorder and paranold schizophrania, Laudman had been in psychiatric hospitals 13 times in the five years befora bis death. Each tima, however, he was
returned to South Carolna prisons. In 2014, a South Carolina state judge ruled the state's prisons provided grossly deficient mental health care.[105]

According to the estate's complaint, Laudman was placed in a crisis intervention cell in the Special Management Unit (SMU), a soltary confinement unit, at Lee Correctional Institution on December 7,
2007 because he was displaying severe emotional problems and had been refusing medications, screaming, experiencing visual hakucinations and he appeared psychoflc. In January a psychiatrist
observed Laudman exhibiting unusual behavior and taking to himself, with his cel in disarray, The psychiatrist prescrived various antipsychotic medications and ordered a folow-up visit in fwo weeks,

The foliow-up allegedly never occurred,

On February 7, Laudman was {ransferred {o the special Supermax {segregation) unit within the SMU, which the complaint characterized as a unit designed to punish and provide infensive supervision
{o assaultive inmates [108] According to the administrator of the Supermax. Lawdman had been transferred because he had been “trashing” his room, was uncooperative, and was parading around
naked.[107) After he refused to back up to his cell door to be handcuffed for the transfer to the new cell, Laudman was gassed with chernical spray.[108)

Plaintiff alleges that Laudman’s physical and mental healih rapidly detericrated after he was fransfarred to the Supermax because he did not recelve necessary medical attention or care there.
According to the complaint, Laudman refused to take his medication, refused meals, ingestetf fecal matter, and smeared feces on himself. A sergeant at the faclkty {old the investigator with the South
Carclina Departenent of Corrections that on Felruary 1 he looked in on Laudman and “he was sitfing and stopped over Ike he was reaf weak or sick.”[108] The officer also stated he saw food trays
piled up, that Laudman was naked, and his room was bare. The investigator's review of prison medical records revealed that there were only five medical entries from January £, 2008 until his death,
[110] According to the complaint, Laudman had been siripped of his ciothing and bedding and for a week, between February 11 to February 18, and lay naked en the cold cencrete floor. By February
18, Laudman had lost a lot of weight, and had numerous sores, cuts, and bruises on his body. .

The complaint continues that on February 18 a nurse received a call from a correctional officer reporting that Laudman “was down.” She went te his cell and found Laudman lying naked on the fioor in
fecas, urine, and vomit, stil alive but breathing shallowly. There were 15-20 food trays with decaying food in the cell and the stench was terrible. Laudman was transported to the prison medical center
alive but unresponsive, and he was then taken to a hospital. Medical notes from the hespital indicated Laudman was covered in dist, urine, and feces when he was brought to the emergency room, and
his core bedy temperature was B0.6 degrees, indicating hypathermia,[111] He went into cardiac arrest and died a few hours later {112}

The Case of Jermaine Padilla

In early 2012, Jermaine Padilla began serving a 10-month prison term in California for a parole viotation. According o a lawsuit Padilla filed,[113] he had & lengthy
history of mental illness and periods of hospitalization for inpatient mental health treatment. In May 2012 he was housed in the administrative segregation unit of
Corcoran State Prison designated for prisoners who are considerad unable to function in the general prison population because of "acute onset or significant
decompensation of a serfous menial disorder,”[114] Shotly after being transfemed to CSP-Corcoran, mental health staff noted he manifested auditory hallucinations, his
thought process became iltogical, he began to refuse medication, and his mental state declined. The complaint states that mental health notes for the first two weeks of
June indicate Padilla expressed parancia, appeared psychotic, delusional, illogical and was responding to internal stimuli. On July 1 he was transfemed to the prison's
Mental Health Crisis Bed (MHCB) unit. When a psychiatrist in the MHCB unit began treating Padilla, he considered Padilla to be “gravely disabled,” according to
testimony he provided in court.[115] Padilla’s complaint indicates MCHB treatment team records showed he had diagnoses of schizoaffective disorder, bipolar disorder,
and depression.

Over the course of the next three weeks, Padilla’s mental health continued to deterorate. The complaint alleges that treatment notes over this period indicated that
Padilla took off his clothes and stayed naked, talked as if he were responding to intemal stimuli, and sometimes screamed. He urinated on his mattress and on the floor
of his cell, smeared feces, peanut butter and food remains upon a dried puddle of urine. According to the psychiatrist, Padilla was completely unresponsive to any
{reatment efforts. Padilla also refused to eat. On July 24, he smeared himself with feces. The psychiatrist testified in court that he decided that Padilla presented an
emergency situation and he asked custody staff {o remove Padilta from his cell so that he could be involuntarily medicated. He stated that he believed Padilla would
have died without the involuntary medication.[1186]

As seen in a video that plaintiffs introduced as evidence in the class actien case Coleman v. Srown, a mental health staff member spoke to Padilia briefly—for about
half a minuie—trying to get him to voluntarily “cuff up™ (valuntarily submit to being restrained in handcuffs) so that he could be escorted from his celt.[117] When that
effort failed, a member of the prison medical staff cleared the use of chemical agents against Padillz, that is, she indicated he had no medical conditions such as
asthma that should preclude the use of the agenis, A cell extraction team assembled in front of Padilla’s cell wearing gas masks, suited head to toe in biohazard suits,
and armed with handcuffs, leg irons, batons, a full-length plastic body shield, and fire-extinguisher-sized canisters of pepper spray. The extraction team leader read
Padilla a waming that if he did not cuff up he would be forcibly extracted as well as disciplined. Padilla refused.

The video shows that custody staff proceeded to spray Padilla with OC (oleoresin capsicum) six times over a period of approximately six-and-a-half minutes. A
psychiatris! working as an exper for plaintiffs in the class action case Coleman v. Brown who watched the video of Padilla's cell extraction said that atthough it
appeared that Padilla could “not understand or comply with such orders, each failure by [him] to ‘cuff up’ Jwas] met by anothier injection of OC spray into the cell. Even
as [Padilla] {was) repeatediy crying for heip, there {was] no further attempt by officers or clinicians to engage him. Rather, they administer{ed] more OC spray.[118] The
video shows Padilla screaming in pain, yelling for help, and sometimes crawling on the floor of his cell. A use of force expert for plaintiffs in Coleman v. Brown who
walched the video stated that Padilla “was not lucid or coherent enough io be able to follow the officer's orders to back up to the cell and 'cuff up’. He tumed in circles
near the cell door but did not get the concept that relief might come if he could back up to the cell door and then manage fo place his hands through the cuff port in the
door.[118]

His complaint alleges that Padifia befieved the extraction team was "there 1o harvest his organs or tum him into a cyberg.” Accarding to an incident repart subsequentiy
filed by a captain who authorized the cell extraction and observed it, during the extraction Padilia was “very confused and disoriented” and was “abserved in a mental
state where he could not follow the simpliest {sic] instruction.”[120]



When the use of spray did not succeed in making Padilla agree to cuff up, a supervising officer decided the team should enter Padilla's cell and physically extract him.
[121] As shown on the video, an extraction team entered his cell, used the fulldength shield to pin him down, and then put arm and leg restraints on hirn while he
continued o scream and resist. He was placed on a gumey, naked, with his genitals exposed, and taken to a restraint bed where he was fully immobllized. On the
video, as Padilla is being wheeled into the room and put in restraints, he can be heard making statements such as “Why is this happening,” | didr't do nothing wrong ...
| don't want {o decapitate nobody ... Why is my skin falting off?" and “| don't want to be executed,” His complaint alleges that Padilla was “scared that Defendants were
going 1o cut off his limbs with a chainsaw, put a fake heart in his chest, or do experiments on him. it seemed to him that everything he feared from his hallucinations
was coming true.”

Padilla was involuntarily medicated by injection and kept immobilized in restraints for about three days. The complaint alleges that he was not allowed out of restraints
te use the bathroom; he urinated on himself, the bed, and the floor. The psychiatrist treating him testified that Padilla’s “combativeness when psycholic” wamanted great
caution before remaving the restraints, and he thought Padilla should remain restraired until he agreed to fake his medications orafly, was likely to take medications
voluntarily in the future, and had a “demanstrated ability to acknowledge and state the reason he's restrained.” According to the complaint, after Padilla had been
restrained for 72 hours, another psychiatrist ordered him released from the restraints. The complaint in his case states that he was subsequertly transferred to an
inpatient mental health hospital within Salinas Valley State Prison. He was released from prison on February 14, 2013.[122}

Hl. Approaches to Use of Force

[Use offorce incidents with the mentally ill can exacerbate and worsen their mental health Hiness, [Ajvoidance of use of force needs to be a primary value of the organization
when you're dealing with mentally ill inmates.

—Eldon Vail, former Secretary, Washington State Department of Corrections f123)

Justin Monroy, a 22-year-old with paraneit schizophrenia and bipotar disarderwho lived with his parents, sister, and three younger brothers in Michigan, was amested
after he threatened his sister with a knife in an algument over cigarettes and was held at the Jackson County Jail. Acconding to information Monroy and his family
provided to the press, Monroy's mental health deteriorated in jail where he did not receive his medication. Accarding to the Detroit Free Press, after he Kicked, punched,
and banged his head against a cell door, officers sprayed Monroy with a chemical agent. Still concemed that Monroy might continue to hurt himself, officers raportedly
also shocked him with an electric stun device and shackled him in & restraint chair with ankle chains. According to a psychiatric evaluation, Monroy believed
government agents were out to kill him. He was subsequently {ransferred to a psychiatric hospital.[124]

There are no national statistics on the prevalence of staff use of force against inmates in general, or inmates with mental disahilities in particular, in the more than 5,100
jails and prisons in the United States.[125] Experts we consulted for this report said that force is used disproportionately against prisoners with mental illness,[126] This
disproportion Is reflected in the statistics we have been able to gather{127]:

1. In Colorado, 3 percent of the prison poputation was diagnosed with mental illness but these Inmates were the targets of force in 36 percent of the use of
force incidents, Cell extractions invalving pepper spray occumed at a rate of 44.4 per 1,000 inmates with mental illness compared to 3.8 per 1,000 other
inmates.[128]

2. In South Carolina, inmates diagnosed with mental iliness were subjected to use of force at a rate two-and-a-half times that of other inmates.[126]

3. In12 Califernia prisons, use of force incidents against inmates with mental iliness were reported at a rate more than double their representation in the prisen
popultation, In four of the 12 facilities, force against prisoners with mental iliness constituted 87-94 percent of use of force incidents, even though those
prisoners constituted only 30-55 percent of the population of the four facilities.[130]

In Washington state prisans, out of a total of 636 reported uses of force in calendar year 2013, 101 involved offenders in the mental health unit.[131]
In Los Angeles County jails, roughly a third of the use of force cases in 2011 involved inmates with mental health histories, although they constituted 15
percent of the jail population.[132]

Prison and Jzil Policy and Practice

The use of force is inherent in the idea of inveluntary confinement and is a fact of life in prisons and jails across the country.[133]Custody staff are penmitted by law and
policy to use force to protect themselves or others, prevent crimes and escapes, maintain safely and security, and enforce lawful orders.[134]

Agency policies establish the types of force staff may use, when force may be used, and rules for reporling on and investigating incidents in which force is used. Even
with “excellent policy, {raining, equipment, praclices and procedures, and the best of intentions, a use-of-foree situation may produce serious injury or death."[135] When
any one of those components is lacking—as is common in many facilities—unnecessary and excessive force causing injury or death becomes far more likely.

Staff reliance on force to manage or control inmates is diminished in agencies which are well managed, emphasize respect for inmaltes, provide them decent conditions
of confinement, and provide mental health services to inmates who need themn. Bemard Wamer, Secretary of the Washingion Department of Comections, told Human
Rights Watch, "If you have a well-run prison with good programming and rental health treatment, there will be less use of force.f136] According to Major Ron Freeman 7
of the Ada County Jail in Idaho, “We teach inmate behavioral management instead of physical contzinment. We set expectations, use incentives and disincentives and
hold inmates accountable to get the behavior we want. Force begets farce. Officers are safer here if there is less force; the facility is calmer and less tense."[137] Staff
who are trained and expected to defuse potentially volatile situations will also have less need to resori o force.

US eourt rulings, human rights standards, and comreclions experts agree that staff should use force only when necessary, should use ondy the minimum amount of force
necessary, and should use force only for so long as is necessary to attain a legitimate objective. The legitimacy and iegality of the use of force depends on such



fectors as the reason for the force, the relationship between that reason and the amount of force used, and efforis made fo avoid force or to temper its severity. Ever; if
force is required initiatly, staff may not continue to use it once a priscner is subdued or secured, is no fonger resisting, or has complied with staff orders. Force should
never be used as punishment or reprisal against a prisoner or solely for the purpose of causing physical or psychological pain.[138]

The immediate use of force is unnecessary if the officers “could have waited without risking hamn before using force."{138] Force is also not a necessary response to
“‘every inmate who falfs to follow a priscn rule or order [absent] an immediate necessity to incapacitate, immoilize or neutralize {hreatening behavior.[140] When there
is a recaicitrant or disruptive inmate who does not pose an imminent threat, sometimes the best aption is iu do nothing. “We're not here to punish. If an inmate is
kicking and banging on his cell deor and not hurting himself, we just let him stay there uniess [he is] seriously disrupting the rest of the unit for a long time."[141] A
"cooling of” period may suceeed in obviating the need for force to be used at all.

When some level of force is wamanted, thé force should not be disproportionate to the risk of harm posed by the prisoner. For example, if an unarmed prisoner is sitting
passively on & bed in a securely locked cell and refuses to retum a food tray, the use of an electronic stun device to force him to retum the tray would be
disproportionately harsh. Because it would exceed what is needed to resalve the situation, it could not be considered necessary.[142]

While the exact language varies somewhat, good policies for the use of force echeing the principles outlined above are reflected in recent seitlements of lawsuits
bringing claims against cormections facilifies and personnel for unconstitutional and abusive use of force. One such setflement, for example, requires the Los Angeles
Sheriff’s Bepariment, which runs the Los Angeles County jails, lo establish policies under which force:

(a) must be used as a last resort;
(b) must be the minimal amount of force that is necessary and objectively reasonable to overcome the resistance;

() must be terminated as soon as possible consistent with maintaining control of the situation and must be de-escalated if resistance decreasss; “force may not be
used as discipline or corporal punishment.”[143]

The injunction to avoid unnacessary force is also spelled out in a settlement of fitigation over the rampant misuse of force in Orleans Parish Prison in New Orleans. The
sheniff of New Orleans is required to adopt pollcies that prohibit, for example:

(1)Use of force as a response to verbal insulls or prisaner threats where there is no immediate threat to the safety or security of the institution, prisaners, staff or visifors; {2) Use
of force as a response to prisoners’ failure to follow instructions where there is no immediate threat to the safety or security of the institulion, prisoners, staff or visitors. {144}

Special Policies for Inmates with Mental Disabilities

Careful adherence o the principle of necessity would preclude the use of force in many instances in which it is cumently used against prisoners whose behavior is
symptomnatic of mental health problems. But it also helps if use of force policies expressly require special steps, such as having mental health staff talk to the prisoner,
before force can be used on such priscners {145] -

Recent settiements and court orders in lawsuits alleging excessive use of force against inmates with mental illness require prisons and jails to adopt policies ensuring
{nhat mental health staff or other staff skilled in defusing volatile situations are called in to intervene with the inmate before force is authorized in non-emergency
situations. Thus, for example, the settlement agreement in a case brought on behalf of Pennsylvania prison inmates with mental iliness provides in relevant part:

If an inmate with [mental iliness] presents a non-emergency security threat, a {mental health professional], a persen who is appropriately trained in Crisis Intervention, or a
member of the Hostage Negotiation Team will be notified and that person will atiempt to de-escalate the situation so that use of force is nol necessary andior to reduce the level
of force required.j146]

As experis we consulted emphasized, to be effective at preventing the need for force, de-escalation or crisis interventions cannot be brief pro forma visits to the
inmate’s cell front. Mental health staff or other negotiators must be given the time and have the determination to connect with the individual to determine what is
prompting his distress, what he is seeking, and how the situation can be resolved without violence. Comrectional mental health expert Dr. Tery Kupers, for example,
believes such interventions ideally should be without time fimits, but should last at a minimum 30 minutes before force is initiated.[147]

The best use of force policles take into account the possibility that because of mental iliness an inmate may not understand or be able to comply with an order. The
case of Jermaine Padilla, featured in Chapter il above, illustrates how an inmate who is experiencing psychosis may not be able to comply with orders. A psychiatrist
who testified for plaintiffs in the Califomia case of Coleman v. Brown described how a cell extraction and the use of chemical agents (e.g. pepper spray) may be
perceived by and affect individuals with mental disorders:

[The ‘cell exiraction teams' (consisting of approximately five to seven custody officers) gear up in head-to-toe protective gear and gas masks or helmets, rendering them a
bizarre and frightening team of figures as experienced by the inmate-patient, They then approach the inmate-patient's cell with various weapons at the ready including a range
of sizes of OC canisters, expandable batons, and full-body shields. The officers proceed by speaking or shouling at the patient threugh a closed door and a helmet or mask, and
deploying OC spray, grenades, and/or Barricade Removal Devices ("cell-busters”} into the cells. For a psychiatric patient who may already be responding to delustons or
internal stimuli such as voices, or who has impaired reality testing, or parancia or anxiety about people picking on, physically hurting, sexually assaulting, poisoning, or attacking
him or her, fforced cell extractions with pepper sprayl can ... appear to be his delusions come-to-ife...[148]

Because of the Coleman v. Brown litigation, the California Depariment of Comrections and Rehabilitation recently adopted use of force policies to reduce the pepper



sﬁraying of inmates with mental illness. Absent an emergency or special authorization by senior facility officials, the policy prehibits the use of chemical agents against
inmates in specialized mental health housing or against inmates who “do not possess the ability to understand orders, have difficulty complying with orders due to
mental healih issues, or are at increased risk of decompensation resulting from such use of force. For inmates who do not possess the ability to understand orders, the
Warden ... may only authorize the use of chemical agents where serious circumstances exist calling for extreme measures to protect staff or inmates."[149]

Putting Policies into Practice

Good policies by themselves are not enaugh.[150] Training, supervision, and accountability mechanisms are crucial to ensuring staff refrain from misusing force. Sheriff
Gary Raney in Ada County, |daho, told Human Rights Watch:

Agencies focus too much on finding the words to wiite ir: policy and hope that makes things better.... F've seen many jails that have good policies—that are ignored. When other
jait administrators come here, they look for the policy and training, but! always tell them that while policy is important, it's not a significant factor of our success. Training is—so
long as it Is reinforced by effective supervision. That's the real key—policy, training and supervisioni—but I'l take supervision every ime over the other two[151]

Use of force training for correctionat officers in the academy as well as in-service training often faif to give comectional officers the knowledge and skills to make sound
judgments as to when force is necessary In any given situation and, if so, how much force should be used. It typically prioritizes physical centainment over inmate
management thraugh non-forceful means, including verbal negotiation and de-escalation strategies, being responsive to inmate concems, and the judicicus use of
cooting off periods. The training does not give officers the skills “to anticipate, siabilize and diffuse situations that might give rise to conflict...'[152]

Training and then supervision after training can help custody staff understand that force alone cannot keep a facility safe and secure, that unnecessary and excessive
force creates the need for more force. Supervisors must consiantly impress upon front-ine staff the message that inmate violence and misconduct decline and facilities
are safer when staff establish rapport with prisoners, are respectful to themn, and are responsive to their legitimate questions and concemns.

Deputy-on-inmate viclence, including needless and malicious force against inmates with mental disabilities, persisted for years in the Los Angeles County jails.
According to a class action complaint, depi.rﬁes were able to engage in such abuse because the sheriff and the jail's senior leadership tumed a blind eye to evidence of
it, tolerated a code of silence by front-line staff as well as supervisors, and failed to ensure accountability through timely and thorough investigations and discipline.[153]
The settlement of the lawsuil and new leadership may lead to improved conditions in the jails, but the lawsuit put a spotlight on serious problems that the new jail
leadership needs to act yigorous]y and effectively to address.[154] The role of leadership in staff violence at the jails was succinctly summarized by the Citizens
Commission on Jail Violence in Los Angeles County:

Over the years, some deputies have viewed force as a way to signal their authority over inmales and to establish “who is running the jails,” rativer than as alastresort in
rasponse fo problematic inmate behavior. These deputies have adopted a confrontational approach in their interactions with inmates, thereby heightening disrespect among
deputies and Inmates and Increasing tensfon in the jails. Management, in tum, has sent the wrong message by failing fo address excessive force and a deputy culture resistant

to supervision.

[Wlidespread use of excessive force is both indicative of, and often precipitated by, a problematic organizatonal culture. ... [A] lasting transformation of the culture in custady wilt
not be easy. # will require capable and commitied supervisers; strang and clear communication of policies and Core Values, fimety and strict enforcement action evidencing
zera tolerance for misconduct and dishonesty; and engaged and visible [eadership in regard to these issues atthe highest level of the depariment.”[155]

Mental Health Training for Staff

The frant-line cusiodial staff who manage prisoners on a daily basis have a difficult job. Often working in insufficient numbers, they are asked to maintain control over
prisoners in tense, overcrowded, and often physically unpleasant facilities. Before being hired, custody staff are rarely screened fo determine whether they have the
maturity and termperament needed to manage prisoners calmly and professionally, including priseners who engage in erratic or disruptive behavior because of rmental
health problems.[156] Although “many officers do their best o provide compassionate supervision.... it is also unfortunately true that a few officers behave with a style,
and sometimes an intent, that can only be described as harmful to the emotionat well-being of any inmate and toxic to inmates with serious mental iliness.T157]

Custody staff commonly receive {ittle or no training in ranaging inmates with mental disabilities.[158] They are not given information on the nature of differert mental
health problems and the symptoms that may episodically or chronically result from them. Even officers who work on units with high proportions of, or dedicated to the
confinement of, inmates diagnosed with mentai iliness may have scant understanding of what the inmates are living with and how it may affect their conduct. They do
not understand that, for example, prisoners who are “hearing voices, [are] manic or severely depressed.... may lack the capacity to regulate their behavior with the same
speed and responsiveness as someone who is not suffefing such distress.[159] They are not given the training that would help them distinguish between erratic
behavior that is symptomatic of mental illness and genuine aggression.[160] Custodial staif are also rarely trained in verbal de-escalation and crisis intervention
techniques that can be useful when confronting an agitated or violent prisoner whose mental condition is deteriorating and who is experiencing an increase in symptoms
and a loss of function.[161] The importance of such training is increasingly recognized. Thus, for example, in a recent agreernent with the Department of Justice,
officials for Muscogee Counly, Georgia, agreed o provide corectional staff with “Crisis Infervention Team training that includes training on () understanding and
recognizing psychiatric signs and symptoms to identify inmates who have or may have [serious mental iliness], (2) using de-escalation technigues to calm and reassure
inmates who have or may have [serious mental illness] before resorting to use of force, discipline, or isofation, and (3) making appropriate referrals of such inmates to
mental health siaff."[162]

Absent such training, comectional officers may act on the same misconceptions, fears, and hiases about mental illness commen among members of the general public



and which fuel discriminatory and hostile reactions. They may be hostile or disrespectful to inmates with mental health problems. They may befleve “crazy” people ar'e
scary and dangerous,[163] They may not understand that their own conduct and attifudes about the prisoners’ mental health conditions can influence hew those
prisoners behave, Lack of training, ignorance, and a comractional culture predicated on command and control all increase the likelihood that force will be the default
response to disruption or disobedience by inmates with mental disabilities.[164]

Collaboration between Custody Staff and Mental Health Staff

Mental health training for comectional officers helps them better understand the contributions mental health staff can make to a safer facility and to overcome
sterectypes that often impede effective responses to inmates with mental disabilities.[165] It is not uncommon for custody staff to view mental health staff with distrust,
falling to understand that mental health staff can make their jobs easter, This view s reinforced when, as Is usually the case, matters of safety and secuyity are deemed
the sole prerogative of custody staff, and mental health staff do not play a direct role in the daily operation and supervision of living units in which priseners with mental
disabilities are housed. Too often, mental health staff members “are treated as visitors in the units, not as co-workers who belong and share the work load of managing
inmate behavior,T166]

In facilifies in which mental health and comections staff establish strong working relationships based on mutual respect, they can cooperate to minimize the use of force
on inmales with mental health problems.[167] Indeed, the prevalence and extent of the use of force against inmates with mental disabilities may beinversely related to
the extent to which custody and mental heaith staff work as pariners in managing inmates. Officials with the Washington State Department of Correctiens and the Ada
County Sheriff’'s Office {(which runs the county jail in Boise, idaho), told Human Rights waich that their policies require mental health consultation wherever possible prior
to the use of force on prisoners with mental health problems, and that, impartantly, the institufional culture in their facilities has evolved into one in whiéh mental health
staff are respected and relied upon by custedy staff—and vice versa, with a resuiting diminution in the use of force.[168]

IV. Types of Force Used and their Harms for Prisoners with Mental Disabilities

Custody staff have a range of options for bringing disruptive or dangerous prisoners under control and getting them to comply with orders. Absent an imminent serious
danger, the first dption is to “do nothing,” i.e., to talk to the inmate and try te defuse the situation, including by just letting fime pass. When staff do use force, agency
policies specify what types of physical force and weapanry may he used. As the permitted force against an inmate escalates in severity, so does the likelihood of pain
and injury—both physical and psychological.

Force is underiaken with and without weaponry, but the use by comections staff of weaponry, such as chemical agents (e.g.. pepper spray) and electroric stun devices
such as Tasers and stun shields, appears to be growing.[168] Full body restraints such as special restraint chairs or four- or five-point restraints on a bed are used to
fully immobilize inmates. Use of deadly force, such as fireamms, is rare in correctional settings and is not discussed in this report,

In this chapter we describe certain commonly use types of force and the physical as well as psychological impact they can have on inmates with mental disabilities.
Absent litigation, it is rare for use of force policies to restrict the use of types of force according to an inmate’s menta! status.[170]

Physical Force & Cell Extractions

Officers sometimes use just their hands and bedies to control an inmate. Physical force can be either "soft” or *hard.” Soft technique includes applying pressure to
speciﬁ'c points, takedowns, joint focks, or simply grabbing on to the person. Hard technique entails striking, punching, and kicking.[174] The injury that may ocecur
depends on the nature of the force, how long it fasts, and how many people participate in inflicting it. Punches, kicks, or blows to the head, neck, face, or groin cany a
high risk of injury.[172] Staff may couple physical force with other forms of {orce such as nondethal weapons and restraint chairs. '

When an inmate in a cell does not agree o ieave the cell voluntarily, staff may decide to forcibly extract him. The decision to forcibly extract an inmate might follow a
prisoner's refusal to agree 1o a routine effort to move him to a new cell or it might be a response 1o misconduct, such as when an individual will not stop making a toud
ruckus in his ecell and staff decide he should be brought to the mental health unit.

Forced extractions are typically undertaken by a special tactical tearmn resembling a SWAT team—team members are suited up in Kevlar vests, knee pads, helmets
with visors and carry a range of weapons, such as batons, chemical spray, and electronic stun devices.[173] Chemical spray and Tasers may be used prior to the
extraction in an effor to inflict enough pain to convince the individual to let himself be handcuffed and removed from the cell. The weapons may also be used ance the
officers enter the cell if the inmate continues to resist. With or without weaponry, forced cell extractions can be violent, as the team of officers grapples with the inmate
and tries to place restraints on his arms and Jegs.

When the prisoner in his cell in not threatening imminent harm himself, that is, when there is no emergency, a forced exiraclion can often be avoided by talking for a
while with the individual, or by giving him time to cool down. As one caréctional mental health axpert told us, when the inmate has a mental illness, “If you have a
therapeutic, clinically informed approach, you often do not need a forced extraction.”f174] Toeo often, however, extractions are initiated without meaningful efforts to
avoid them. Worse, if staff are so inclined, a cell extraction easily can be used to physically punish an uncooperative prisoner:[175]

when a canfrentation with an inmate in his cell reaches a certain point and tempers hiave risen, there will be staffin some jails and prisons who do nef want {o see the situation
resolved without force. Even when good faith efforis have been made to avoid a cell extraction, but unsuccessfully, staif may still use more force during the exiraction than is
necessary just fo teach the inmate a lesson [176]

Harm from Physical Force

Physicat force used during cell extractions has resulted in serious injury and death for inmates with mental disabilities.[177] In many such cases physical force was



aécompanied by the use of chemical spray and/for electronic stun devices.

Gregory Maurice Kitchen died in the Dallas County Jail in January 2010 while he was in pretrial detention. His estate filed a lawsuit alleging excessive foree to extract
Kitchen from his cell resulted in his asphyxiation and death.[178]

According to the court, the evidence before it showed Kitchen had been observed digging through other detainees’ properly, mumbling, walking backwards, and avoiding
eye contact and had been placed in the facility’s West Tower for psychiatric evaluation. During interviews with mental health staff, he urinated on himself, cried, stated
he coutd hear his mother's voice, and admitted to sulcidal thoughts, Just before midnight on January 21, 2010, staff observed Kitchen hitting his head on the cell daor
and walls, and Kitchen was sent to a nursing stalion for evaluation. He then broke free from the guards, started screaming, and grabbed a nurse. Officers subdued him
and placed him in a restraint chair for five hours, after which he was transfemed to another cell. The next aftemoon, while officers were attending to ancther inmate,
Kitchen began to scream obscenities, and cry out for his mother, and he resumed banging his head against the bars, One of the officers told him to have a seat and
stop banging his head. Kitchen showed the officers his middle finger and urinated on the fioor, At this point, several officers talked to him for seven to eight minutes,
during which he was not causing any hamm to himself. No one called medical or mental health staff. An officer then entered Kitchen's cell and a physical altercation
ensued. [t ended, ultimately, when a group of officers used pepper spray on Kitchen, took him out of the cell, and ptaced him In cuffs and leg irons.

Wnai happened next was disputed by the parties. Four inmates provided affidavits asserting that officers kicked, choked, and stomped on Kitchen and applied pepper
spray even after he had been restrained and was not resisting. Jail authorities denied staff these accounts or that engaged in malicious or excessive force.

Shartly after being restrained, Kitchen stopped breathing and died. According to the autopsy, which the court quotes, the death was a homicide caused by
“cornplications of physical restraint including mechanical asphyxia due to neck restraint during struggle and the fact that one officer was kneeling on the decedent’s
back during restraint.” Other factors included "physiclogical stress, morbid obesity and cardiomegaly, and exposure to oleoresin capsicum” (the chemical in pepper
spray).[179]

The court of appeals noted that the record contained evidence ereating a genuine dispute as to ‘the need for application of force, the relationship between that need and
the amount of force used, the threat reasonably perceived by the responsible officials, and any efforts made to temper the severity of a forceful response.” A reasonable
jury could believe, it noted, that the officers may have engaged in the actions described by the inmate witnesses, and may conclude they did so to cause ham or
because of an unreasonable perception that Kitchen still posed a threat after he had been restrained and subdued. The case is apparently still pending.

Charles Agee was a 47-year-old state prisoner at Alabama’s William A. Donaldson Correctional Facility when he died In a prison infirmary.[180] Ages’s estate brought a
lawsuit against the Alabama Department of Carrections alleging excessive force, among other claims, and the account below is drawn from the cout’s order on the
defendants’ motion for summary judgment,

Agee had been diagnosed in 1995 with acute paranoid schizophrenic disorder and was housed in a residential treatment unit at Donaldson with other inmates with
diagnoses of mental illness. He sometimes had periods of severe psychosis marked by agitation, belligerence, auditory and visua! hallucinations, and delusions. He had
a long disciplinary history in prison, incfuding incidents of violence,

According to the court order, after lunch on January 21, 2005, a prson officer instructed Agee and other inmates in his cell block to retum to thelr cells or join In a group
counseling session. Agee wanted to relumn to his cell but he also wanted to take with him a chair on which he had marked his name, A scutfle ensued. According to the
testimony related to the use of force on Agee that day, Agee swung the chair at an cfficer, and the officer Immediately sprayed Agee in the face with Freeze+P, a
chemical agent, The officer lost his footing and fell, and two other officers quickly came to his assistance.

One of the officers hit Agee several times with a baton, although there is conflicting evidence as to whether he hit Agee with It on the knees or his head and shoulders.
The officer who sprayed Agee got up from the floor and allegedly punched Agee at least twice in the abdomen with his fist. Agee was then subdued and handcuffed.
Ancther officer placed his knee on Agee's back to gain contral. Some of the testimony presented to the court indicates that once Agee was on the ground and cuffed,
the officers then “repeatedly hit, kicked, or stomped” on him. All three cofficers denied doing so.

Agee was taken 1o the infirmary. The court pointed out in its niling that although Agee was conscious and able to walk out of the cell block area, by the time he anived
at the infirmary he was being carmied by the officers, was barely conscious, and bloody droot was coming out of his mouth. Al the infirmary, Agee began vorniting,
appeared to have a seizure and became unresponsive. Infirmary staff were unable to resuscitate him, The autopsy concluded Agee died of intemal bleeding because
broken rios had [acerated his spleen,

What caused Agee'’s injuries was disputed. The first officer who sprayed and punched Agee deniled that he infticted any injuties that could have led to Agee's death
while they were in the cell block. The cfficer who placed his knee on Agee's back testified he neither placed his knee in a position to break Agee's ribs nor did he apply
enough pressure to do so. Although a nurse and an administrative assistant heard loud noises andfor a scuffle as officers brought Agee from the hallway into the
infirmary, the officers who transported Agee to the infirmary denied beating him. The court refused to grant summary judgment for the officers, because the question of
who applied the force that led to Agee’s death was a material issue of fact that would have to be resolved by a jury.[181]

The use of violent physical force against persons with mental disabilities can also cause psychiatric ham.
What is little recognized is that if someone has mental iliness, the trauma from a use of force can aggravate the pre-existing condition. It can trigger a psychatic episode or
increase halluclnations, For a person with a pre-existing condition their symptoms can be exacerbated. For someone who is depressed, it can cause more depression; if bipolar,

more depression or mania; schizephrenia, more hallucinations and delusions.[182]

The actual impact of the use of force on a given individual will differ depending on that individual's history and diagnosis.{183] But, “since many inmates have already



experienced trauma in their lives, they are already particularly vuinerable to the psychological impact of another trauma."[184] Even if a cell extraction is done weH, for
example, ‘it can deepen paranoia and distrust and aggravate symptoms.”[185]

Chemical Agents

Proponents of chemical agents and efectronic stun devices (described in the secfion below) say these weapons minimize injuries te inmates and staff because they
make it less likely that direct physical force will be used and they enable staff to undertake a more graduated response to disruptive or dangerous situations. However,
the very nature of these weapons makes it easy for staff to use them unnecessarily and punitively. A single officer can use them quickly and easily without risk to
himself even when there is no immediate need for force, such as in response to verbal insolence or other minor misconduct that poses no physical threat.[186]

Although they can be highly effective at inflicting pain, neither chemical sprays nor electronic stun devices guarantee a prisoner will become compliant. Psychosis may
render a priscner incapable of understanding that compliance with an order is the fastest way to avoid the pain of pepper spray or electric shocks. In fact, the infliction
of pain may strengthen paranoid delusions. One Califomia inmate, for example, thought officers who ordered him to cuff up wanted to harvest his organs, and he
resisted even when being deluged with pepper spray. Some individuals continue being combative despite repeated electric shocks.

Chemical agents are widely used in correctional agencies.[187] According to a former commissioner of New York City Department of Comections, “The least force,
indeed no force, is always preferable but when force is necessary to regain or to maintain order, utilization of a chemical ageni yields the optimal cutcome under the
circumstances—order without injury.”[188]

Oleoresin capsicum (OC) is the chemical agent most frequently sprayed on priscners,[188] It is commonly referred to as pepper spray, because its active agent is
extracted frem hot peppers. OC can be dispersed in different ways—personal size asrosol cans, pepper balls, crowd size canisters, grenades—and the effectiveness
and the rapidity of onset of its effect varies according to the delivery method. While the manufacturers typieally provide instructions on the safe and effective use of
their products, custody staff do not always adhere to them.f190]

Exposwre to chemical agents Is painful.[191] Jeny Williams, a North Carolina prisoner with mental disabilifies described fhe experience as follows: “[YJou fee! blind. You
ain't going to be able te see no more, And it bums real bad. Burmns fike you're on fire. T192] Pepper spray:

inflames the tissues. Itburns the eyes, the throat, the skin, It frequently causes temporary blindness as the eyes dilate. It makes breathing difficult because ofthat, and sometimes
peaple will panic... Depending on how much you are hit with, itlasts at least 30 to 45 minutes, sometimes as much as four hours. [n some people it causes headaches, It makes
the skin—people describe it as It feels [ike your skin is buming off. The eyes feel fike they're bubbling and buming. Some peopie cough convulsively. It brings them to their

| knees[193]

An adverlisement by the manufaciurer of a new form of pepper spray leaves no doubt as to its intended effect:"Two years of research has produced an OC aerosol
which delivers immediate effectiveness ... [It} inflames the mucous membranes and upper respiratary tract, resulfing in an intense buming sensation and a dramatic
cough reaction. Unlike stream delivery products, OC Vapor affects the respiratory tract and any exposed skin, diminishing a person’s abilify to continue viclent actions.
Onset is immediate and extreme. Regardless of whether exposure is in an open area or in a confined space, the targets immediately focus on their own
discomfort.”[194]

Many use of force experts agree with Etdon Vail, former secretary of comections in Washington state, that the use of chemical agents against prisoners with mental
health problems should be avaoided whenever possible,[195] But absent clear poficies and diligent supervision, chemical sprays against those inmates can become the
routine first response to perceived problems. For example, in Arizona isolation units confining many inmates diagnosed with mental iliness, pepper spray was:

routinely depleyed with litlle er no apparent justificaion on inmates for such reasons as failing 1o retum his food tray, covering his light fixture with a blanket, refusing to
relinquish a blanket sthe had ptaced over her haad, refusing to surrender a suicide smock, tampering with his colostomy bag, refusing o come out from under his bunk, refusing
10 take court ordered medicatior and fearing his suicide mattress. In none of these cases was the inmate or the spraying officer at risk of immminent or serious harm. Rather ...
officers seemingly sprayed inmates—solely because they refused fo obey the officers’ command.[196)

In litigation successfully challenging the constitutionality of the treatment of inmates with mental ilinass in South Carclina prisons, plaintif's use of force expert Steve J.
Martin testified that prison siaff used chemical sprays against individuals with mentaj health problems who masturbated while locked in their cells; verbally threatened
officers while locked securely in a cell; complained about not receiving an evening meel; used profane language; kept banging on the cell door and let the sink overflow;
and refused o sit on the cell stool.[197}Indeed, officers used crowd-control canisters of ehemical spray against inmates with mental health problems, including, for
example, an asthmatic inmate who refused to retum his inhaler; an inmate who urinated inside a holding cell; and an inmate who had been placed on crisis intervention
status and refused to sumender his boxer shorts.

Martin concluded on the basis of his examination of use of force pracfices, that South Carolina prison sfaff:
routinely deploy chemical agents on mentally ill inmates in the absence of any abjective and immediate enforcement necessity to incapacitate, neutralize or irmmaobilize the
subjectinmates; routinely apply levels of force dispraportionate to the levels of resistance presented by mentzlly ilt inmates; routinely deploy dangercus and unnecessary

quantities of chemical agents on mentally ill inmates who are locked securely in their cells, are not ammed, and not barricaded; routinely fall to consider altemative measures to
use of force and very ofien immediately resort to the use of chemical agents notwithstanding fime and opporiunity fo consider/attempt alternative measures.[198)]

The logic of pepper spray is that the pain it causes and the desire to avoid more such pain lead inmates to comply with orders. But this fogic may not work with



priéoners with mental lliness. “It's Jike a shot across the bow—cuff up or we'll do more or worse. But it Is an Impalred logic. With a psychotie prisoner it doesn't register.
He does not get the causal relationship between gas and the next step in extraction, or why the gas.199]

For examipte, when a prisoner diagriosed with schizophrenia housed in administrative segregation at California’s Kem Valley State prison became increasingly paranoid,
delusional, and persisted in playing with his feces, he was extracted from his cell so that he could be transfered to a mental health crisis bed. During the cell extraction
the inmate was pepper sprayed several times in less than six minutes. During the spraying he yelied, “You're trying to kill me" and “don't treat me like a dog” and he
called several times for medical staff. A victim of sexual abuse during childhood, the inmate became increasingly anxious that staff were going to rape him anally.
Correctional officers used a device with a long metal tube to send OC gas into the cell and the inmate apparently feared the tube would be inserted in his anus, which
caused him to resist even more vigorously officer orders to euff up.[200]

Staff sometimes keep spraying even after the initial application of chemical does not have the desired effect.[201] An internal memorandum by a manufacturer of OC
spray cautioned that persons who are mentally disturbed and/or extremely agitated are less likely to react to the pain of pepper spray and may not become immediately
compliant with officers’ commands. The memo states that Jaw enforcement officers who mistakenly rely on OC 1o incapacitate scmeone might be inclined to administer
repeated doses when the first dose does not have the desired effect. The memo concludes “Ttihis obviously would be an overexposure, which may cause added health
risks” and ‘raises the concem of excessive use of force,”[202] :

Incidents of repeated doses abound. For example, a naked prisoner in California on the mental health caseload was yelfing that he was “the Creatar” and threatening to
kill himself, Custedy staff decided that they need to remave him from his cell. In an effort to get the inmate to agree to be handcuffed, they sprayed him with pepper
spray approximately 40 times, and entered his cell to handeuff the inmate and remove him. Plaintiff's comections expert Etdon Vall testified during litigation that the
“volume of spray uvsed in this incident astounds me... [If] is excessive to the point of abuse.[203] As plaintiffs’ expert in Arizona litigation, Vail testified that the use of
pepper spray on prisoners who are disconnected from reality because of psychosis can feed into the inmates’ defusicns and hallucinations and exacerbate their
condition. it yields only psychological hamm and physical pain, “akin to corporal purlishment."[204]

In a Florida case involving the repeated use of chemical agents against prisoners diagnosed with mental iliness, an appellate count concluded “when the [Department of
Corrections] fails to account for an inmate’s decompensation, with the result that he is gassed when he cannot control his actions due o his mental iliness, then the
force no lenger has a necessary penclegical purpose and becomes brutality. 7205) i

Following recent litigation, several comections agencies have developed or are developing new policies restricting the use of chemical agents against prisoners with
mental disabilities, The Arizona Department of Comrections, for example, has agreed to establish new policies that chemical agents can be used against prisoners with
sefjous mental illness held In certain prison complexes:

only in case of imminent threat.... Ifthe inmate has notresponded to staff for an extended peried of ime, and it appears that the Inmaie does not present an imminent physlcél
threat, additional consideration and evaluation should occur before the use of chemical agents is authorized..., if itis determined the inmate does not have the ability to
understand orders, chermical agents shall not be used without authorization from the Warden, or if the Warden Is unavailable, the administrative duty officer.... Ifit is determined
an inmate has the ability to undarstand orders but has dificulty complying due t¢ mental health izssues, or when a2 mental health dinician believes the inmate’s mental health
issues are such that the conlrolled use of force could lead fo a substantial risk of decompensation, a menial health clinician shall prepose reasonable strategies to employ in an

effort to gain compliance...[206]

In California, new prison regulations adopted pursuant to a recent court order, prohibits the use of chemical agents en inmates who do not possess the ability to
understand orders, have difficulty complying with orders, or are at increased risk of decompensation resulting from use of force unless there is an emergency or the
warden or other designated senior officials authorize their use because “serious circumstances exist calling for extreme measures to protect staff or inmates, [207] The
policy also bans the use of chemical agents in controlled use of force situations within mental health treatment facllities absent high tevel authorization,

RAMIREZ V. FERGUSON

Larry Ramirez was a 32-year-old welder diagnosed with schizophrenta, bipolar diserder with psychofic features, and panle disorder. Ramirez was brough! info the Benton County Detention Center in
Arkansas on July 7, 2007 afier an arrest for fraudulent use of a credit card, public intoxication, resisting arrest, and possession of a controlled substance. He filed a lawsuit alleging jait deputies used

excessive force against him on his first day of detention, and a judge ruled in his favor after trial.[208]

As summarized by the courl, the jaifs use of forge policy provided that staff should enly use the force and restraint necessary to conirol an inmate who displays viclent or threalening behavior. If
verbal persuasian and warnings are not effective, a deputy should call for back up and ff necessary, attemp! ta use physicat holds to centrol the inmate. With regard to the use of pepper spray, the

policy prohibited ils use on an inmate who has not demonstrated an intention to use viclence or force. The court found that these policies were not followed with regard to Ramirez.

Accuording to the court, jail deputies pepper sprayed Ramirez twice, Including once after they had restrained him. The first spraying occurred after Ramirez had been taken ta the holding cell, The
deputy who sprayed Ramirez testified thal, “Rarrarez wasn't aggressive as in trying to fight us. [He] wasn't swinging, wasn't using force. He just was not complying with us,” Afler he refused orders to
stop banging his cefl door and go to the back of the cell, the deputy sprayed him. The court noted, did not crec the Geputy's testimony that he befieved Ramirez posed a physical threat to him and that
he ceuld not use control hokis or call for back-up to subdue Ramirez as required by jail policy. The cour found that the depuly pepper sprayed Ramirez for non-compliance with orders, which

constituted unjustified and excessive farce,

Abaut one hour afler the first pepper spray incident, the deputy re-enlered the cell with two other depulies. The court credited Ramirez' tesUmony that the deputies “entered his eell and, without giving
him any commands, forcefully toak him to the grourd, restrained his arms and legs bahind his back, sprayed him with OC spray again, and fRed kim by hig restraints and dropped him two or three
times.” Photographs taken afler the incident showed bruising, abrasions and biocd on Ramirez’ head and face, and swollen eyes. The medical observation form states that Ramirez was in obvious

pain. The court ruled this force was excessive and not reasonable to quiet semeone from banging a doeor. According to the court, Ramirez could nat identify which deputies lied and dropped him from




his shackles or sprayed him the second firma, athough ke did hear af three laughing and commenting “you're not so tough now.” The court nenetheless held all three Bable for the use of unnecessary
and excessive force, because even if an officer does not participate in such force, he has a duty to prevent it.

The cour found that the three deputies “acted willfully and maiciously in using excessive force” against Ramirez, The Court stated that i “respects the fact that jail deputies have a difficult job and
must make spli-second decisions in stuations where their safety or the security of the Jail is at risk. However, that is not what sceurred here, What occurred here was an abuse of the deputies power
over an inmate” The court awarded Ramirez 5,500 in compensatery damages for pain and suffering and $15,008 in punitive damages ($5,000 per deputy) “to punish the three deputies and to deter

them, as well as other deputies, from abusive conduct In the fiture.”

Harm from Chemical Agents

“With inmates [who] are not able to adequately process information and who are already In an agitated state, the use of and then repeated use of pepper spray would oniy
exacerbate [their symptoms).'f209]

In most cases, chemical agents cause acute but temporary pain. Individuals with asthima or chronic obstructive pulmenary disease, however, are more sensitive to the irritafion
effects of pepper spray.[210]The chemical agentschloroacetophensne (CN) and chlorobenzalmalonanitrile {(CS) also cause tearing and respiratory effects, but do not cause the
temporary blindness and inflammation that pepper spray causes, ' )

Repealed applicaticns of any of the chemical sprays without appropriate decantamination can cause second degree bums, as evident in the case of Jeremiah Thomas,
discussed below, There can be even more serious consequences. ifan inmate is exposed to chemical agents and then placed on his stomach, It can aggravate the risk of
positional asphyxia and death,[211] When used on someane taking antipsychotic medication or ilfegal drugs such as cocaine, pepper spray may be the precipitating agent that
contributes to death.j212]

According to mental health experts, the use of pepper spray ¢an have severe mental health consequences for prisoners who are already psychologically vulnerable
bacause of mental illness. Pepper spray can leave someone temporarily unable to breathe, which can be a terrifying experience for anyone, But the impact can be even
more terifying and traumatic for someone whose experience is colored by mental iliness.

Psychiatrist Dr. Edward Kaufman says that pepper spray can have immediate as well as long term consequences:

{In the short term there is a reat escalation of fear and anxiety. And in the longer ferm there is ... a destruction of trust in the mentat health staff. And in many of the cases there
occur prolonged psychotic episodes, when the inmate recovers, there are recunent psychotic episodes, Some inmates have afmeost a postiraumatic stress disorder in which they
bacome very frightened of even seeing custody [siaff]. They have dreams and nightmares about custody.... And then with each succeeding psychosis there is potentially brain
damage and definltely vulnerability to future psychetic episodes J213)

1n 1998, the Florida Department of Corrections Office of Health Services alerted prison officials that pepper spray should not be used on inmates with serious mental
illness or who were in mental health patient uniis.[214] But custody staff nonetheless sprayed such prisoners when they created minor disturbances such as when they
kicked their cell doors and yelled. During Iitigalion challenging the constitutionality of this use of chemical agents, rnentai health professionals testified that chemical
sprays could exacerbate the very conditions that mental health staff were frying to treat, leading to a vicious cycie of behavior that required further intervention with
chemical agents {0 address the inmates’ rapidly destabilizing behavior. According to one of plaintiffs’ experis, gassing the inmates “makes them more paranoid,
frightenied and fearful, and it makes thern less trusting and more angry which is detrimental to the mental health services attempting to be provided to them.[215)
Anather of plaintiffs' experts testified that it could also cause “intense physical and psychological pain” and give the inmates a 'fear of dying ... and intense
helplessness."[216]

It is unclear whether mental health staff are typically aware of, much less communicate with custody staff about, the potentiai psychiatric injury from pepper spray.
Even in facllities in which menial health staff collaborate with custody staff to avoid the use of force, our research does not indicate that they are attentive to the
possibility of trauma from cell extractions in which pepper spray is used. Unless the inmate has a physical cendition such as asthma, medical staff routinely "clear”
inmates for cell extractions, i.e., they indicate there is no medical reascn to preclude the use of force, This assessmernt apparently looks only at physical, and not
psychological, concems. :

NICK CHRISTIE

Nick Christie died two days after repeatedly being pepper sprayed and placed in a restraint chair with a spit mask in a Florida jail. His wife filed a fawsuit afleging he died from excessive force, among
pther claims.[217] The account below of the last days of his life is laken from the caurt order responding to defendants® motion for summary judgement.

In March, 20089, the 62-year-old left his horne in Qhia to visil his brother in Florida. Christie had chronic obsiructive pulmenary disease, morbid cbesity, and asthma. He had stopped taking his
antidepressant and antianxiety medication and his mental heakh was on a downward spiral. On Marck 25, he was arrested for public infoxication, briefly detained and released, On March 27 he was
again arresied again, this time al an Arby’s restaurant where he was trying to give money to passers-by, He was held al the Lee Counly Jail in Fort Meyers, Florida, where he was placed in the unil

for deteinees with mentat health conceens.




A;:cording to the court, while detained Christie was apparently “loud and beligerent” and confused (far example, he asked for his keys so he could return home) but there was Iittie evidence that he
was physicall vioknt with staff, Neveriheless, over the course of about 36 hours at the jail, Christie was sprayed more than 12 times with pepper spray (OC spray) and was decontarninated only
once. He was hekt naked in a restraint chair for mere than five hours, was sprayed with OC while restrained, was not decontaminated after the spraying, and had a spit mask placed over his nose
and mauth while in the restraint chal and after being sprayed. Apart from evidence that Chrisfie was sprayed once because he was yeling, the court’s apinicn does nat pravide explanations for why
Christie was sprayed on the ofher occasions. The courf’s opirion noted, however, that plaintiffs evidence suggested "deputies In the Ja were using pepper spray nearly indiscriminately to enforce the

rules of the Jail.”

On March 20, Christie’s heakh deteriorated. He was taken to the hospital and he died there two days later. The emergency room physician who examined Christie testified that he was “entirely
covered” in pepper spray. The coroner determined Christie died due to OC poisoning. )

Plaintiff's claims against the Sheriff centered on the lack of palicies with regard to pepper-spraying. As the court pointed out, when Christie was incarceraled at the jail, there was clear leggi precedent
that pepper spraying a detainee unable to conform his hehavior in response to the spraying violates the detainee’s constitutional rights. Nevertheless, the Jall did not have any policy regarding whether,
and if so, when, detainees with mental Thess could be sprayed. As the court stated:

The Jail had no mechanism to determine whether an inmate's mental heaith rendered himincapable of following a corrections officer's commands, and thus should not be
pepper-sprayed for refusing to follow those commands. Rather, the JaiPs pelicy was thatinmates who yelled or banged on their cells were pepper-sprayed—spray first, ask
questions later. And there is no dispute that the unit on which Christie was housed...was regarded by staff as the unit in which mentally lll inmates were held, so that staffknew
or should have known that inmales in that unit were likely suffering from sort of mental health issue [218]

The Jall also lacked poicies regarding the number of imes an inmate could be sprayed with pepper spray, whether an inmate held In a restraint chair coukl be pepper sprayed, or requiring Immediate

decontamination after pepper-spraying.

In a motion for summary judgmeni the moving party has the burden of estabfishing the.re are no contested issues of méterial fact and that the parfy is entitled to judgment as a matter of law. In
reviewing motions for summary judgment, courls interﬁ!et facts In the §ght mast favorablk o the non-moving party. In this case, considering the defendanis’ motions, the court found that "the absence
of any policy regarding whether the use of pepper spray s appropriate on an individual wio is fully restrained™ should have put the Sheriff on notice that a detainee’s constitutional rights might be
viclated. It also observed, “[E]ven assuming that Christie centinued to yell or that he spat in the direction of an officer after he was restrained does riot necessarily justify the pepper spraying that
occurred. Rather, there Is at least a question of fact as to whether there was any penological justifcation for the custom of allowing the use of pepper spray on restralned individuals,” The court also
ruled that there was a genuine issue of fact as to whether same of the defendant jail staff were defiberately Indifferent to Christie’s physical and mental needs. The “corrections defendants had to be
aware of the serious side effects muttiple pepper-sprayings posed to even heaithy inmates, At leas{ one employes testified that on Sunday morning the ar in the unit was so permeated with pepper
spray that everyone in the unit was having difficulty breathing, ‘even the nurses.”™ With regard 1o the officers who participated In or ratffied the pepper-spraying of Christie, the court ruled there was
evidence from which a jury coukt cenclude thal the Cerrections Defendants were not atlernpling to maintain or restore discipine but rather were simply atternpting to harm Christie {219

JEREMIAH THOMAS
Being sprayet with a chemical agent would “eatme up on the inside. ..it burn me real bad and it harmed me,"[220]

Jeremiah Thomas was ane of several plaintiffs with mental heatth problems who joined a lawsuit against Florida State Prison for repeatedly spraying inmates with chemical agents when they caused
disturbances In their cells in the close management (sofary confinement) wings of the prison.f221] A federal district court ruled that Thomas and ancther plaintiff were sprayed with chemical agents in
nan-emergency situations at times when they were unable to conform their behavior to prison standards due to their mental iiness, a practice which amaunted te unconstitutionally erue! and unusuat

punishment.[222]

Thomas was serving a 30-year sentence for $econd degree murder and other charges. He had diagnoses of schizoaffective disarder, bi-polar type, and antisocial personality disorder with severe
baorgderline features. According to the court, during 15 years of incarceration, Thomas wouki be periodically non-compliant with his medications and would subsequently decompensate. His symptoms
included auditory haltucinations, impaired thought processes and paranold delusions, and his behavior while incarcerated inchuded acule agilation, banging on his cell dear, eating his feces, pouring
urine on his hands, exhibitionistic masiurbation, urinating on his matiress, attempting te ¢ul his penis, and repeated svicide attempts. He was frequently sprayed with different chemicals, including OC,
CN and CS gas, despite the fact that custody staff observed this had no effect on his compliance with staff orders to stop.

In a 21-day period between July 20 and Aagust 3, 2000, Thomas was sprayed with chemical agents eight times far simply yeling in his cell or banging on his ceff door.He was then sprayed six times in
seven days between Seplember 20 and September 28, 2000. He consistently refused to take showers to decontaminate 2fter being sprayed. Afler the Saplember 26 intident, Thomas was laken to
the prison infirmary where "medical staff reported he had first o third degree bums on his back, abdomen, arms, elbows, and butlocks.” The severfly of his burns prompted medical staff to consider
sending him {6 a special burn freatment faciity,[223) Thomas was then transferred to Unien Cerrectional institution: (UCH, a prison providing inpatient psychlatric care, where he remained for three
years. According to a psychiatrist who treate¢ Thomas at UC|, it took her six months to stabifze him. Department policy prohibiied the use of chemical agents al UC),

Thomas was returned to FSP in June 2303, He resumed kicking his call door and cursing staff, and custody staff resumed spraying him, acoording ta the distrist court's deeision. Thomas' mental

heaith again deteriorated and in July 2003, he was sent back to the UCH inpatient unit where he remained unlil his death from natural causes,

The use of pepper spray was not permitted at UCI. The frial court noted testimony from senior department officials that facilities such as UCH thal provide inpatient treatment have greater resources
which perrit closer supervision and monitoring of inmates, It pointed out that when there are disturbances such as an inmate banging on a cell door or yefling, the first response is with “mental health
intervention instead of with security measures.” Ascording to the cour, the depariment has recognized that, it is possible that the symptoms of their mental iiness have exacerbalad to the extent that
ihey cannot control their actions or that their reactions or particular situations are disproportionately magnified due to the exacerbation of their mental ilness symploms, and nat due to recaleitrance.”
The eourt also referred to the testimony of a psychiatrist who worked at UCI that “mental heath and security staff work together as ateam” and that inmates couid usually be counseled into

cooparating when mental heatth staff intervene.[224)




Electronic Stun Devices

Officers in some prisons and jails are equipped with weapons that administer electric shocks-—refered to variously as stun guns, electroshock guns, or conducted
emergency devices, among other terns.[225] The most commonly used stun weapons are Tasers, made by Taser Intemational. Because of the pain from the shocks
and their dangerousness, it is generally agreed that if electronic stun devices are used at all, it should only be when neeessary to contral dangerous or violent subjects
when ather tactics have been or would be ineffective.[226]

Officers can administer electric shocks to prisoners in one of two ways—either by placing the weapon directly against the body of the person in so-called drive-stun
mode—or by sending dart-like projectiles which administer a shock to a person located at a distance, The “drive-stun” or contact mode of applying shocks does not .
cause muscular incapacitation. [ is used to inflict pain on inmates to corvince them to comply with orders in order to avoid further pain. When the darls are used, the
electrical charge “overrides the subject’s central nervous system, causing uncontrollable contraction of the muscle tissue and instant collapse.”[227] That colfapse then
enables staff to restrain the inmate. ’

It is easy for staff who routinely carmy stun devices to deploy them unnecessarily.[228] Indeed, ‘by their very nature, [these weapons] lend themselves to misuse.[229]
Officers have stunned inmates with menta] disabilities whe are not acting aggressively or posing an imminent threat of danger. They have used them to make inmates
comply with verbal commands even absent a threat, and they have used them punitively.{230] Far example:

According fo newspaper accounts, Marie Franks, a 58-year-old woman with bi-polar disorder, was jailed in Muscateen, jowa, in Sepiember, 2013 after she made muitiple non-
emergency calls io 811 and resisted arrest[231]5he was nottaking her prescription medications while incarcerated and her mental health deteriorated.232] On October 7,
according to a news story, all staff wanted Franks to ehange her jumpsuld. A videotape ofthe incident was obtained by the Des Moines Register and can be viewed on is
website [233] As shown in the video, when a group of severat officers enter Franks' cell, she begins screaming and shouting profanities, which she continues to do for most of
the next 20 minutes. She resists being handeuffed, and she resists kaving her jumpsuit changed. But the video does not show she posed a direct threat to the officers or
assaulted them. Neveriheless, as shown in the video, over an eight-minute period, an officer shocked her with a Taser once while the officers were trying to cuffher, and two or
three {imes after she was cuffed J234] An unidentified guard can be heard to say atthe end of the video, “Good jok, everybody. | tell you what, that is one psychotic woman.[235]

According te report by Jim Mustian in the Ledger Enguirer, James C, Williams, who had a history of mental heaith problems, was arrested on drug and obstruction of justice
charges and held in the Muscogee County Jail In Geergia.[236] While in his cell, he reportedly masturbated In frent of officers distributing the laundry. A sergeant ordered him te
put on his shirt and exitthe cell. A video filmed by jail staff shows that Williams put on his shirt and then begin to walk in the corridors [237] A sergeant ordered kim to stop, but he
kept walking and then refused to cooperate in being handcuffed. The video does not show Williams acting aggressively, According to Mustian's report, the sergeant used a
Taser on him 11 times. On the video one can hear the sound of the Taser being fired and Williams yelling in pain.

Experts who reviewed the footage and related documents at the request of the Ledger Enguirer differed as to the reasonableness of the use of the Taser.f238] The
newspaper reported that the use of the Taser on Williams and another inmate prompted a reworking of the jail's use of force policy. The new policy reportedly clarifies
that Tasers should not be used as punishment or to "gain compliance from inmates that are non-compliant by passively resisting verbal commands."[239]

Harm from Stun Devices

Electronic stun devices can have serious and even lethal consequences.[240] The company that makes Tasers recognizes their use may increase the risk of death or
serious injury because of physiologic and/er metabolic effects such as: “changes In blood chemistry, blood pressure, respiration, heart rate and thythm, and adrenaline
and sfress hormonas, among others.... Some individuals may be parficudarly susceptible to the effects.... Repeated shocks can have cumulative effects and increases
the risks of injury."[241]

According ta Amnesty international, by 2012 more than 500 people in the United States had died after being shocked with Tasers either during their amrest or while in
jail.[242] A study for the federal National Institute of Justice conciuded individuals who are mentally ill, drug-intoxicated, or have serious hndeﬁying medical conditions
are at higher risk than other people for serious complications and even death from being stunned. The study alsc found that death is more likely when tiere has been
continuous or repeated dischange of the stun device.[243]

SHREVE V. FRANKLIN COUNTY

tn 2010, the Department of Justice (DOJ} infervened In a eivit rights case fited by inmales at the Franklin Gounty Jail in Ohio aleging Jak staff had engaged in a pervasive pattern of unnecessary and
excessive use of Tasers. The Justice Department's Complaint in Intervention alleged that tha Franklin County Sheriffs Office engaged In an unconstitutional pattern and practice of using Tasers in an
abusive manner, failed to adequately investigate thelir use, and failed to adequately \rain carrections deputies in their use. In February 2011, these ¢laims were resoived by a court-enforceable

setllement agreement. {244)

The policy of the Franklin Ceuniry Jail at the time authorized the use of Tasers “lo gain ¢ondrol of a violent or dangerous inmate... when atternpts to subdue the inmate by conventional tactics have
been or are lkely {o be ineffective or there is a reasanable expectation that i will be unsafe for deputles to approach within contact range of the inmate.” Nevertheless, the DOJ clalmed, jail deputies
frequently and gratuitously used Tasers to inflict pain, fear, corporal punishment, and humiistion, and they used Tasers an individuals even when sufiicient numbers of deputies were present to easily
physically control an individual, while individuals were in mechanical resiraints, and even when they were fully immobilized in restrainl chairs. They used Tasers on people whose only offenses were
minar rule violations that did not pose any threat to anyone, pecple who showed verbal or passive resistance to being stripped or otherwise showed lack of cooperatien during the beoking process,
and people who used profanity or made derogatary remarks to deputies. However, staff officials who reviewed use of force reporis and videotapes reutinely found such uses of Tasers o be

“justified.”




Ir{ one case described in the DOJ's cemplaint, deputies used a Taser on an inmate who was fully immobilized in & four point restraint chalr. “In another cases, deputies came to a cel ostensibly to
assist 2 mentally il inmate who was banging his head against his bed. Instead of entering the cell to remove the inmate, a team of deputies stood around outside the cell whie a sergeant repeatedly
tased this inmate a total of fourteen times because he weuld nat sfide out of the cell by himseif."

The class action camplaint provides rumereus other examples. in one incident, deputies came to the cell of an inmate with mental health problems to move him to ancther location, YWhen deputies
opened the cell doar the Inmate was holding a mat in front of him and speaking unintefigibly. According to the class action cormplaint, a deputy used a Taser on this inmate “for not standing up and
tased him again for moving his arms and fegs, stating, ‘Fm tired of playing with you,” When the inmate tried to crawl under the bed, the officer centinued to use & Taser on him. The inmate was finally
pulled out of the cell, st clutching his mat. He was put inJeg Irons and afiegedly had a Taser used on him again when he would nat let go of the mat. [245]

In the seltiement agreement, the sheriff agreed, inter alia, to imit the use of conducted energy devices:

Absent exigent and exceptional circumstances, {conducted energy devices] shall not be deployed against any person who is not reasonably perceived to pose a threat to the
safely of the deputy or others and is notreslsting by use of physical force or by displaying Active Aggression against the deputy or others, or who questions a deputy's
commands in a non-violent manner, or who remains in a limp or prone position, When such exigent and exceptional circumstances exist, Interpersonal communication skills]
and alternative forms of force or control techniques shajl be considered first and rejected only if there is an objectively reasonable basis that altemative forms of force or
control technigues would be unsafe.

The Agreement also specificatly provides additional protection of persons with menta) disabifties,

[The jad] [s3hall prohidit the deployment of the CED, except when there is an objectively reasonable threat fo an ind'rvfduars safety, a display of aclve aggression, or an attempt to flee or escape,
against lhe folawing.... subjects who have a mental or physical impairment o are infoxicated due tc drugs or alcohol such that it Is reasonably perceived to be impossible o impracticable to comaly
with an order. A deputy shall consider any known or apparent mental or physical impairment or intoxication due to drugs or alcohol In defermining whether there is an objectively reasonable basis to
geploy the CED,

Full Body Restraints

When an inmate is out of control and unabtle or unwiiling to stop acutely dangerous behavior, comectional polictes typically permit custody staff to temporarily immobilize
his arms, legs, and somelimes head in special chairs or outfitted beds.[246] Such full bady restraints should only be used in extreme and exigent circumstances and as
a last resort when ather types of control are ineffective.[247]

Custody staff have used full body restraints for prisoners with mental health problems in non-emergency situations without attempling less restrictive means of control,
‘They have used them for their own convenience te manage inmates who may be annoying or engaging in misconduct, but who are not a grave danger to themselves or
others. Even when custedy staff have used restrainis because of an imminent threat of serious self-hamm, they have continued to apply the restraints afier they are no
longer necessary.[248] In South Caralina, for example, a court concluded that staff used restraints unnecessarily and excessively.[249] The court noted, amoeng other
misuses of restraints, that staff routinely left inmates in restraints for specified increments of time, regardless of whether such immobilization continued to be
necessary.[250)

Plaintiffs’ use of force expert testified that South Carolina prison staff, “routinely utilize the restraint chair as a means of imposing summary and corporal punishment on
mentally ill inmates who are not engaged in active or combative resistance, and in the absence of an objective and immediate need to fully immobilize the subject
inmates,"[251] According to Martin, custody staff placed inmates in restraints as deliberate punishment for prior misconduct and as a waming not to engage in it again.
He testified that staff continued restraints after they were no [orger necessary. For example, they retumed inmates to restraint chairs for additional periods of time after
the inmates had been released from restraints for a meal or a hygiene break and were calm and compliant. [252]

Wnen a prisoner with mental disabilities is acting in ways that are extremely dangerous to themselves or others, mental health staff should if possible be involved in any
decision as to whether full body restraint is necessary as an emergency measure. [253] If restraints have already been authorized by custody staff, the restraints
shoufd not be continued unless a licensed mental health practitioner, preferably a physician, has assessed the situation and decided whether the restraints are still
necessary or whether the prisoner should be released and, for example, transferred to a mental health setting. Although prisoners are often held restrained in ordinary
cells or other security settings, mental health experts maintain that if prisoners with mental heaith conditions require emergency restraint, it should be “in the prison or
jait infirmary, which generally have 24-hour coverage by mental health staff who can provide health care assessments’ and treatment for inmates.” [254)

Some correcticnal mental health experts argue that the use of restraints for mental health purposes in correctional facilities should be limited {o the stabilization of
unsafe situations until the inmaie can be transfered to a psychiatric hospital.

Jails and prisons are inherently nontherapeulic environments and are not adequate setlings for managing mental health emergencies, such as those thal require the use of
testraints. Correctional conditions ofien conkribute to the onset, and impede the resclution, of the underlying mental health erisis. Atlernpts to contain mentzl health emergencies
in a comectional setfing with an expanded use of restraints can compromise clinical case, overlook the root cause of many crises, impair the role of mental health professionals
by biurring the distinction between mental health and security staff, and can lead to a deferioration in the standards of care.[255]

Use of Restraints at Pennsylvania State Correctional Instidution, Cresson, Pennsylvania

A Department of Justice (DOJ) nvestigation ints the use of isolation for prisoners with mentel ilness at the Pennsylvania State Correctionat Institution at Cresson {"Cresson®) revealed—among many
other problems—the excessive and punitive use of full-body restraints on those prisoners, [256] According to the DOJ, officers used fulkbody restrainls on them not only o prevent imminent harm,

but alsa {e discipine ar punish priscness by using the restraints o cause discornfort or pain. Priscners were kept in restraints for an average of 10.5 hours. VWwhen restrained, “the prisoners typically




were held in onie fixed position in a windowless cement cell, were sometimes required to urinate while still in restraints, and wore only light smocks that left most of their bodies bare and exposed to the
cold." Mental health staff were not consuited about the use of resfraints nor did they monitar restrained inmates. The DOJ alse identified instances in which officers used additional force such as

electronic stun devices against inmates who were already fully inmoblized.

Quoted below from the DOJ's findings lefter are two examples that flustrate the misuse of resiraints at Cresson:

On July 21, 2010, prisoner KK, who had an extensive history of self-Injury and was diagnosed with a depressive disorder, ran headfirst into his cell door.... Officers found KK
uniresponsive and lying on his back. After a brief medical evaluation, officers placed him info a restraint chair and deploying [sic] an EBID [an elecironic stun device] twice
duzing the placement. While restraining him In the restraint chalr, officers “exercised” KK—a process during which one limb at a fime is removed from restraints, When KK's Jeft
leg was exercised, he began kicking, Officers responded by twice applying a handheld EBID, Later, during another exercise, a handheld EBID was applied again when he
had only one limb removed. A third time, during exercise, officers applied a handheld EBID four times and deployed pepper spray on his face twice while he had only one limb
removed. It appears KKCs total fime In the restraint chair neared 24 straight hours.

Prisoner CC had been diagnosed with schizophrenia, had a history of psychlatric hospitalization starting at age eight, and had a low IG. During pericds of confinement in
isolation he would decompensate; be transfered te inpatient mental health treatment units and then once stabilized be refumned to isoiation where the cycle would begin
again. He Ingested objects such as sandwich bags and speons. He cut his wrists and fied a sheet around his neck. Cresson staff dismissed his serious acls of selfinjury as
"hehavioral issue[s]” and malingering. On dive occasions, between February and March 2011, he was placed in a restraint chair for periods iasting between 7 and 15 hours,
On July 4, 2011, he was placed info a restraint chair for more than 19 hours after banging his head against the wall.

The Department of Justice described such uses of force as:

cruel and unnecessary. Instead of increasing compliance with prison rules, Cresson's use of excessive force on prisoners with serious mental illness without any meaningful

mental health supervision or intervention has the effect of further traumatizing the prisoners, intensifying their psychotic episodes, and exacerbating their mental iliness.

After its investigation at Cresson, the Depariment of Justice mitlaled a system-wide investigation into the use of safitary confinement in Pennsylvania Department of Corrections facilities, an
invesligation that also found unnecessary and excessive use of fullbody restraints for prisoners with serious mental ilness in other facilties. [257] It concluded that across the state “corrections
officers routinely use full-bady restraints for far longer than is needed to aveid harm. Instead, they ofien appear interested in using the restraints as a means to discipline prisoners by causing
discomfort or pain.” [258} It proposed as a rermedial measure that the Pennsylvania Depariment of Corrections ensure that: “The restraint chair, and other uses of force, are not used as punishment or

as a substitute for mental health interventions and are instead used only in instances where a prisoner poses a physical threat,” [259]

Harm from Full-body Restraints

Custody staff may fail to follow proper procedures to care for an inmate while restralned, increasing the likelihood of injury and prolonging physical as well as
psychelogical pain. They may feil to give the restrained inmate sufficient feeding and hydration, or not provide bathroom opporfunities, leaving the inmste to defecate
and urinaie on himself.[260] They may not move inmates’ anns and legs periodically, which is necessary to avoid the formation of potentially deadly blood-clots.[261]
inmates who have experienced the restraint chair for several hours or more complain of imbs going numb, swelling limbs, and varying degrees of pain and extreme
discomfort.[262]

As with ofher types of force, full body restraints can produce unique harm for persons with mental disabilities, Prolonged use of restraints on inmates with certain
clinical conditions, including some paranoid cenditions, anxiety syndromes, and post-traumatic stress disorder, can be extremely difficult for them to tolerate.[263] The
Department of Justice coneluded that subjecting prisoners with mental iliness to harsh treatment such as prolonged restraint *in response to behaviors derivative of their
illness does nothing but accelerate their mentat deterioration and intensify their mental torment and anguish."[264]

When proper procedures are not followed, full-bedy restraints can be lethal, with death resulting from cardiac difficulties, aspiration (breathing in of vomif), pulmonary
embolisms, and positional asphyxia {death by respiratory obstruction).[265} The danger of injury and death is even more acute when staff also use pepper spray or
electric stun devices on the inmate immediately preceding the resiraint or while he or she is in the restraint. In addition to the case of Nick Christie, presented above,
the lethal danger of these restraints is revealed in the following cases.

Daniel Linsinbigler was 19 years old when he died in the Glay County Jall in Fiorida, His estate filed a lawsuit alleging the death was the result of excessive force.
[266] Linsinbigler was incarcerated on March 2, 2013 after a misdemeanor arrest for trespassing and indecent exposure. According to news accounts, the police said he
had entered two apartments naked and without permission and, "yelling bible scriptures and proclaiming he was Jesus."[267] He was kept on suicide watch in the jail.
After he had been detained for a week, Linsinbigler asked staff to give him a pencil, According to the agcount an inmate housed in the cell next to Linsinbigler gave
investigators with the Clay County Sheriff's office, the stalf refused to give Linsinbigler a pencil. Instead they teased and mocked him about his religious beliefs.[268]
linsinbigler reportedly grew agitated and kicked and punched his door. The next moming when Linsinbigler began yelling again and throwing himself against his celi, a
nurse recommended he be removed from his cell because she feared he would injure himseif, Officers entered the cell around 8:30 a.m., subdued him with pepper
spray, strapped him into a restraint chair, and then placed a spit hood over his head. According to an audio recording of statements by the officer who sprayed
Linsinbigler, he realized Linsinbigier had mental health problems_{269] The officer was ordered to spray him, but he did not want 1o. As can be heand on the audio
recording, he states: "l didnt need to. I'm a big guy, controfiing this guy was net going to be an issue for me at all. He was a fragile guy as it was."

Three inmates claim fo have heard Linsinbigler complaining that he could not breathe and pleading for help. The officers said they did nat hear any such requests for help and

that they monilored him every 15 minutes as required by jail policy. Nevertheless, sometime shordly after 9:00 a.m., Linsinbigier was discovered without a pulse and not




Ereathlng. He was taken to a hospital where he was declared dead. According to the complaint filed by his estate, the state medical examiner identified the cause ofhis death as

 asphyxiation[270]

Timothy Souder died at age 21 in the Southem Michigan Carrectional Facility at Jackson, Michigan, while serving a sentence for resisting amest and destraying police
property.[271] He had a history including bipolar disorder, depression, hyperactivity, and suicide attempts. In 2006 he was transfemred from general population to
administrative segregation for disobeying orders, and his continued discbedience led to his being placed on August 2, 2006 in “tap of the bed restraints,” what the court
called " a euphemism for chaining an inmate's hands and feet {0 a concrete slab.” Restrained prisoners were fo be observed every 15 minutes and offered bathroam and
water drinking breaks every two hours. An cutpatient social worker determined that Souter was *floridly psychotic™ and referred him for transfer to a prison psychiatric
hospital, but the transfer never {ook place. Because the staff psychiatrist was on an extended leave, there was no on-site psychiatric coverage at the prison. According
to the court, the "immediate consequence of the faflure to transfer was that a psychotic man with apparent delusions and screaming incoherently was let in chalns on a
concrete bed over an extended period of time with no effective access to medical or psychiatric care and with custody staff telling him that he would be kept in four-
poin{ restraints until he was cooperative."[272] Souder was taking several psychotropic medications which increase the risks of dehydration and can interfere with
{emperature regulation. During the period Souter was restrained, conditions ai the prison were het and humid, with heat index reading around 100 degrees on two of the
days. Although Souter's medical condition needed careful medical monitoring because of the heat, no such monitoring occumed.

The court found it "striking” that neither custody staff, who checked on Souter at regular infervals, nor psychological and nursing staff, who saw him in a state of
decline, ook any action to summon emergency care,” even though it was apparent that Souter was experiencing mental and physical deterioration. When he was
released from the restraints on August 6, he was unable to stand and fell face first onito the floor. He died shortly thereafter of dehydration and amhwthmia.

V. Retaliatory and Gratuitous Use of Force

in early 2014, according to a mental health clinician who witnessed the incident, a homeless man, who the psychiatrist thought was psychotic, was held in prefrial
detention in the mental heaith unit of an upstate New York jail. An officer had a sandwich and put it on top of the counter in the commeon area of the unit. The detainee,
who apparently was hungry, picked up the sandwich. The officer responded by spraying him with a chemical agent, When the clinician asked the officer why he had
sprayed the inmate, the officer said, "because he looked at me funny."[273]

Corporal Punishment

Use of force by comectlonal staff for purposes of punishment or retaliation—corporal punishment—is prohibited by constitutional jurisprudence, professional standards,
and agency policies.[274] Despite this prohibition, it takes place across the country, including against inmates with mental disabilities. Sometimes comporal punishment
consists of prolenged vicious beatings by one or more officers in which there is not even a pretense of necessity. Sometimes chemical agents and the restraint chair
are used "as a means of impaosing stmmary and corporal punishment on mentally ill inmates whoe are not engaged in active or combafive resistance, and in the absence
of an objective and immediate enforcement necessity to incapacitate, neuiralize or immobilize” them.[275]

There is also "the more insidious pattem or practice of unlawiul staff use of force that is cloaked with, or protected by, an air of legitimacy or facial validity. It is not
uncomron for ostensibly lawful applications of physical force to mask the intentional infliction of punishment, retaliation or reprisal on prisoners.”[276] The initial use of
force may have been appropriate, but the force Is continued [ong afier it is no longer needed, such that it becomes punitive. The use of force must stap when the need
for it to maintain or restare discipline no longer exists. Force should not be continued once the prisoner is incapacitated and no longer able to pose a threat to staff's
ability to maintain order, resist orders, or engage in disruptive behavior, Using force at that point has no object other than to inflict pain.

Some custody staff have also deliberately used disproportionately severe force for the purpose of inflicting pain as punishment for misconduct. When “unnecessary or
disproportionate force is appiled for the primary purpose of inflicting punishment, retaliation or reprisal rather than centrol, [it constitutes] de facto corporal punishment....
Often, the subjects of such force are mentally ill offenders whose behavior as viewed by inadequately trained officers, is to be punished rather than treated.[277]

Officers often use force immediately after an incident of misconduct has ended. In a not uncommon example, an inmate securely locked in 2 cell throws urine or feces
on an officer but then retreats to the back of his cell and makes no further threatening gestures. He has broken nules, but he does not pose an ongoing dangerthat
requires him to be controlled. If the officer nonetheless responds immediately by spraying the inmate with pepper spray, he has engaged in retaliation or punishment,
not a reasonable good faith effort to gain control. The disciplinary system exists fo impose sanctions for rule breaking, but some officers nonetheless believe such
conduct calls for the immediate infliction of pain.

Thorough reviews of use of force incidents and, where appropriate, full-fledged investigaticns by senior agency staff outside the facility chain of command are vital to
determine whether the force was legitimate and proportionate or constituted corporal punishment. The facts must be reviewed to ascertain, for example, whether the
staff manufactured or exaggeraled the need to physically cantrel a prisoner or legitimately initiated the force and then unnecessarily but deliberately escalated it—hoth
examples of corperal punishment that remain hidden absent a closer look by senior staff who report directly to the head of the agency.

Court decisions and Department of Justice reports include a plethora of cases of punitive violence against inmates with mental health problems. We detait some
illustrative cases below, and in the following chapter we describe agencies and facilities in which punitive force has become widespread and systernic.

Jorry Williams, a prison inmate in Norlh Caroling, filed a lawsuit alleging unconstitutionally excessive use of force.[278] The 57 year-old Williams has been diagnosed
with paranoid schizophrenia, and according to press accounts spent much of his aduit life in state psychiatric hespitals and prisens. He received a 28-year sentence in
2002 following a lengthy record of convictions for trespassing, assault and burglary.[279] Since then, he has cycled between the sofitary confinement unit of the Centeal
Prison and an inpatient mental health ward. According to press accounts, his prison record lists 142 infractions over ten years, many for disobeying orders or throwing
cups filled with bodily waste.[280} Williams’ response to defendants’ motion for summary judgment, alleges that some of the primary symptoms of his illness—agitation,



yelling, kicking and throwing things—have been responded to as “pure béhavior problems that must be punished with the intentionat infliction of pain."[281] For exarnﬁle,
between June 5, 2008 and September 17, 2009, he was allegedly sprayed with pepper spray at least eight times for nonviolent conduct such as Kicking on his cell door,
profane tanguage, and throwing figuids.

Williams contended that on September 17, 2008, his dinner tray did not include bread or a spoon. Williams kicked the door of his cell to complain and later, when a
correctional officer retumed to collect the food tray, refused to retum it. Two officers subsequently retumed to his cell and ordered him to retum the tray, According to
the court in its ruling on defendants’ motion for summary judgment, the parties disputed what happened next. Williams claimed ihe tray slipped from his hands and fell
through the food port to the ficor cutside his cell. One of the officers then deployed a single burst of pepper spray, and after he did so, Williams retaliated by throwing a
cup of water at im. According to the officer, however, Williams threw the food tray out of the food port, picked up a cup of liquid as if to throw it at the officer, and
refused an order 1o put it down. The officer then pepper sprayed Willlams In an unsuccessfut effort to deter him from throwing the liquid,

According to the court’s recounting of the events, the officer subseguently ordered Williams to submit to handcuifs to be taken out of his cell but Williams refused.
Officers then fried to forcibly remove Williams from his cell, efforts which included the repeated use of pepper spray, before they succeeded the second time:
Defendants contended that Williams had jammed his celf door and used his mattress to prevent it from fully opening. They also claimed Williams attempted {0 assault
them by throwing more liquid an them and by swinging a sock with a bar of soap in ii at them. Williams denied hitting any of the officers, Ageording ta the officers, after
they entered his cell Williams refused to submit to handeuffs; Williams said that he complied. After he was ouf of his cell, officers placed him in full restraints.

The parties' accounts of what happened next diverge markedly. According to the court, Williams alleged that after he was handeuffed, officers proceeded to beat him,
stomp him, kiek him and stand on his back, chest, head and neck and that one of the officers grabbed and twisted his hands, allegedly breaking three of his finaers.
Defendant officers denied such a beating occurred.[282)

Robert Sweeper was booked into the Alvin S. Glenn Detention Center, the county jail in Richland County, South Carclina, on February 7, 2013. While detained in the
jail, Sweeper was assaulted by staff, causing serious injuries. The US Aftomey brought a criminal case against a jail officer, and Sweeper brought civil complaints
against Richland County and against the jail's medical care providers [283]

Sweeper was charged with trespassing after University of Scuth Carolina campus police found him sleeping in a classroom building doorway on a cold night and took
him to the jail. He was behaving ematically, was uncooperative, combative, and incoherent.[284] Staff recognized Sweeper had mentai health problems and assigned
him to suicide watch, but they did not send him to a hospital where he could receive psychiatric care. Over the following days he was disoriented, rambling, illogical,
refused food, and showed poor hygiene.

On February 11, corrections officers were searching cells that housed inmates with mental illness and those on suicide watch to ook for weapons or tools inmales
could use to hurt themselves. According to the felony inforration filed by the US Attomney, Officer Robin Smith, “while acting under color of law, did willfully kick R.S.
muitiple times, causing bodily injury.”[285] Smith pleaded guilty to a criminal civil rights violation. The plea agreement stated:

On or about February 11, 2012, Defendant Rebin Smith was employed as a corrections officer atthe Alvin 3. Glenn Detention Center ("ASGDC") in Richland County, Scuth
Carolina, in the District af South Cardlina, At approximately 6:30 am, Defendant Smith entered the suicide watch celf assigned to Robert Sweeper, a pre-trial detaines. Sweaper
was assigned to suicide watch because, while non-vielent, he was mentally ill and generally inceherent. During the course of a routine search of Mr. Sweeper's cell, Defendant
Smith twisted Sweeper's wrist and arm, and kicked Sweeper in the upper body, During the assault, Sweeper was lying on the fioor of the cell with one hand cuffed. Mr. Sweeper
was hot combative and posed no threat to Defendant Smith, There was no legitimate law enforcement purpose for Defendant's level of use of force. As a result of Defendant
Smith's unjustified and excessive use of farce, Mr. Sweeper sustained bodily injury.[286]

Accorﬂing to the assistant US attomey whe handied the case against Smith, “Smith lost his temper, and when you are a comrectional officer you can't do that, and the
system will not tolerate it."

Sweeper ended up with three braoken ribs, a punctured fung, and two fractured vertebrae.[287] Four days passed before Sweeper was taken to a haspital, where he
remained eight days.[288] Smith was sentenced to two years in prison. Six other guards were fired for not reporting the beating.[289]

Darren Rainey, a SD-year-old man with a diagnosis of schizophrenia, was housed in the inpatient mental health unit at Florida’s Dade Correctionat [nstitution while
serving two years on a cocaine charge.[290] Aceording to a lawsuit filed by his estate, Rainey’s mental health problems somefimes led him fo smear feces on himself
and his cell, and he did so on the evening of June 23, 2012, Under normal procedures, the custedy staff would have taken Rainey to the closest shower to be washed,
Instead, it is alleged they ook him to a more distant shower that was either altered or braken in such a way that correctional officers could set the temperature to
scalding and Rainey could not shut the water off, control s temperature, or leave the shower untll staff opened the door.[201] A refated lawsuit brought by Disabifity
Rights Florida alleged in its complaint that staff at this institution had previously placed another inmate with mental health problems in the scalding shower to punish
him.[202]

Neaily two hours later, according to the Rainey complaint, when the officers went to retrieve Rainey, he was lying unresponsive on the floor of the shower. They called a
nurse who discovered Rainey had no puise and was not breathing. He had burns aver 90 percent of his body, and his skin was hot/warm to the touch and slipped off
when fouched. Inmates told joumalists that Rainey had angered comections officers by defecating in his cell and refusing to clean up the mess, A psychotherapist who
worked af the prison between 2008 and 2011 told the press that guards at the prison “taunted, iormented, abused, beat and tortured chronically mentally il inmates on a
regular basis."f253)

Two years afer Rainey’s death the police investigation remains pending and there is no report from the medical examiner, Seftlement discussions are ongoing in
consolidated lawsuits filed by Rainey's estate for damages and by Disability Rights Florida for injunctive relief.{294]



Paul Schlosserlll, age 27, an inmate at the Maine Comectional Center diagnosed with bipolar disorder and depression and serving a sentence for rabbery, retumed from
a hospital in June 2012 where he had been treated for deep self-inflicted cuts on his amm. According to news stories, after retuming to the prison, he removed the
dressing from his cuts and reopened them, but refused to go to the medical unft to be treated. Officers placed him in a restraint chair with his ankles and waist strapped
to the chair and took him to another cell where a nurse could take care of his amm.[295] As shown in a 17-minute video recorded by prison staff, Schlosser was quiet
and compliant while the officers took the cuffs off of his wrists o they could fasten his arms to the chair until one of the officers pinned back his head. He then started
{o struggle and spit at one of the officers. A captain with the officers immediately then sprayed Schlosser in the face with a short blast of pepper spray.

The video shows that after Schlosser was pepper sprayed, he gagged, choked, and gasped for breath, and pleaded not ta have his head restrained. The captain then
ordered a spit guard put on Schiosser without decontaminating him first, which trapped the pepper spray against Schlosser's face, Schiosser kept saying he was unable
to breathe, hegged to have the spit guard removed, and promised not to spit again. As can be heard on the video, the captain’s response was to keep repeating, “if you
can talk you can breathe.” The captain also berated Schlosser, saying, for example, “Why did you remove the dressing, why did you spit on an officer?” and asking if
Schiosser was "done playing games.” The captain also told Schiosser that if he refused to cooperate, *This will happen all over again... You're not going {o win... we win
every time."” Af the end of the video, following an order from the captain, officers remave the spit mask.

Acconding to the news stories, a prison investigator who looked into the incident said, “[Tihe situation went from a securiy situation to a punishment one.” The captain
reportedly told the investigator that the use of pepper spray was appropriate because Schlosser, who has hepatitis C, spit en one of the officers and was not being
cooperative. The caplain was fired but Corrections Commissioner Joseph Ponte reinstated him with a 30-day suspensfon hecause of his otherwise clean work record.

A Culture of Abuse

Prisons den’t have {o be as dangerous and as violent as they are. The culture of our prisons virtually dictates the level of violence you will have in them, And if you change that

{ culture, you will reduce the violence.

—Donald Specter, Prison Law Office, Testimony to Commission on Safety and Abuse in America's Prisons[296]

In some correctional facilities, a culture of violence develops in which staff routinely, maliciously, and even savagely abuse inmates, including inmates with mental
health problems, using force, fear, reprisal, and retaliation to control them. All levels of staff become complicit, actively or passively, in the widespread physical abuse.
Force is used but not reported; if reported it is reporied inaccurately with key facts omitted; staff who witness an incident say nothing; supervisors do not carefully
scnutinize use of force reports, incidents are not refemred for investigation or, if they are, the investigation is cursory, Impunity for abuse is the norm. As Steve J. Martin
notes, where such practices exist they operate to say, in effect, "This is the way we do business here..., We use force on our own terms, not the terms of what the law
requires or what sound comections practice requires, but on our terms.”[297] '

New York Clty Department of Corrections: Rikers Istand

Andre Lane was locked in solitary confinement in a RIkers celiblock reserved for inmates with mental Hinesses when he became angry at the guards for notglving him his dinner
and splashed them with either water or urine. Correction officers handcuffed him to a gumey and transporied him to a clinic examination room beyond the range of video
cameras where, wilnesses say, several guards beat him as members of the madical staff begged for them to stop. The next momning, the walls and ecabinets of the examination

room were still stained with Mr. Lane's blood,

—Michael Winerip and Michael Schwirte, “Rikers: Where Mental lliness Meets Brutality in Jail,” New York Times [298]

Staff brutality has been pervasive for decades in New York Cily's main jail complex on Rikers Istand. Rikers Island houses 10 facilities (nine eperational currently),
holding about 14,000 inmates daily, 85 percent of which are prefiial detainees.[299] Over a period of 25 years, five separate class action lawsuits were brought to end
staff abuse. Each of the lawsuils was successful in obfaining changed policies and practices to end staff violence, including video manitoring, staff training, and
unbiased and thorough investigations. But the injunctive relief was often limited to the parficular facilities subject to the lawsuits, and the city failed to keep all the

measures in pface once the court orders expired.

A new system-wide class action lawsuit was filed in 2012 replete with hamrowing allegations of staff violence against inmates. The complaint claims Rikers Island is
“pervaded by a culture of routine and institutionalized staff violence against inmates, by a failure of aceountability at every level, and by supervisors' deliberate and
even calculated indifference to, and tolerance and encouragement of, the Constitutional violations that occur on their watch."[300]

On December 18, 2014, {he United States intervened in that fawsuit, following release of a federal report that documented a “deep-sealed cuiture of violence” at Rikers
and highlighted the slow pace of negotiations to secure needed reforms.[301] The complaint by the United States afleges systemic use of unnecessary and excessive
force against inmates to contrel them and to punish discbedience or disrespect. Even when some level of force is necessary, staff often use force that is

disproportionate to the risk posed by inmates.

The federal report focuses on the force used against youthiul inmates {most of whom are pretrial detainees) held at Rikers. It identifies a “staggering” number of injuies:
nearly 44 percent of the adolescent male population in custoedy as of October 2012 had been subjected to use of force by comectional staff, Many of the incidents
involved adolescents with significant mental health problems who have limited impulse control. An unpublished intemal study by the city's Department of Health and
Mental Hygiene found that over an 11 month peried in 2013, 129 inmates suffered serious injuries-—fractures, wounds requiring stitches, head injuries in one case, even
a perforated bowel-at the hands of comections officers. According to the New York Times, which obtained a copy of the study, the report lays “bare the culture of



brutality [at Rikers] and miakes clear that it is inmates with mental ilinesses who absorb the overwhelming brunt of the violence,[302] Inmates with mental illness, who
make up 40 percent of the jail population, suffered more than three-quarters of the Injuries from staff use of force documented in the study.

According te the federal report, youth are in constant danger of physical harm even when they present no risk fo the system or safety of the staff. Inmates are beaten
and battered for minor infractions. Force is routinely used not so much to keep order but for the express purpose of “inflicting injuries and pain.... Inmates are beaten as
a form of punishment, sometimes in apparent retribwiion for some percelved disrespectful conduct.” The report includes, for example, a December 2012 incident in
which two inmates with mental disabilities who were in the Mental Health Assessment Unit for Infracted Inmates (MAUII} facility were foreibly extracted from their cells,
taken fo the clinic at the George R. Viemo Center and beaten in front of medical staff. The New Yerk City Depariment of Investigation (DOD) conducted an investigation
and concluded thal staff had assauited both inmates “to punish andfor retaliate against the inmates for throwing urdne on them and for their overall refusal to comply with
earlier search procedures.” The federal report provides the following lengthy description of the incident;

Based on inmate statements and clinic staff accounts, a Captain and multiple officers took tums punching the inmates in the face and body while they were restrained. One
clinician reported that she observed one inmate being punched in the head while handcuffed to a gurney for what she believed to be five minutes. Another dlinician reported that
she observed DOC staff sfriking the other inmate with closed fists while he sereamed for them to stop hurting him. A physician reported that when he asked what was happening,
correction officers falsely told him that the Inmates were banging their heads against the wall, A Captain later approached a senier [mental health] official and stated, in
substance, that itwas good the clinical staffwere present “so that they could withess and corroborate the inmates banging their own heads info the wall.” The correction officers’
reparts did not refer io any use of force in the clinic, and each report concuded by stating: “The inmate was escorted to the clinic without father ingident or force used ” The .
involved Captain did not submit any use of force report at all. One inmate sustained a contusion 1o his left shoulder and tendermess fo his ribcage, and the other inmate reported -
suffering several contusions and soreness te his ribs and chest. One ofthe inmates told our consultani that he was still spiting up blood due to the incident when interviewed
more than a month later.[303]

In its complaint, the Department of Justice summarizes the failure of the top management of the New York City Department of Correction, which operates Rikers island,
fo take meaningful steps to correct the excessive violence against inmales by staff as well as inmate-on-inmate violence, It alleges officials have failed to meaningfully
address an organizational culture that tolerated unnecessary and excessive force; to ensure the use of force is properly reported and investigated; to appropriately
discipline correction officers whe utilize unnecessary and excessive force, as well as those who supervise such officers; and to implement measures 10 ensure inmates
are appropriately supervised by experienced, qualified, and well-trained staff 304}

While the lawsuit continues, steps are being taken to improve conditions at Rikers, including steps to improve the fail's ability to care for inmates with mental illness,
For example, Mayor Bill de Blasio has appropriated funds to create specialized therapeutic units that reward Improvements In behavior.[305} On December 17, 2014,
Mayor de Blasio and Joseph Ponte, Commissioner for New York City's Department of Correction, announced the end of punitive segregation for adolescents in New
York City jails. “By ending the use of punitive segregation for adolescents, we are shifting away from a jail system that punishes its youngest inmates, o one that is
focused on rehabilitation with the goal of helping put these young New Yorkers on the path to better outcomes,” said Mayor de Blasio. “Commissioner Ponte is a proven
change agent and today's announcement is one of a series of reforms under his leadership that will begin to stabilize the situation and urwind the decades of neglect
that have led to unacceptable levels of violence on Rikers Island."[306]

Orieans Parish Prison

In 2012, prisoners at the Oreans Parish Prison (OPP), the city jall for New Orfeans run by the New Orleans Sheriff's depariment, filed a class action lawsuit alleging
unconstitutional jail conditions, including staff viclence against inmates, inmate-on-inmate viclence, and terible medical and mental health care,[307] The Department of
Justice joined the lawsuit after its investigations revealed OPP to be a “violent and dangerous institution, with shockingly high rates of serious priscner-on-prisoner
violence and officer misconduct.... The violence, sexual assaults, and pervasive atmosphere of fear are the direct result of such failures in jail management as
adequate staffing, poor staff training, failed systems of accountability."[308] According to the Depariment of Justice, OPP also lacked appropriate mechanisms to
identify prisoners with menta! iliness and 1oo few freatment staff to address thelr urgent and chronic conditions.[309]

The complaint provided examples of detainees with mental disabilities alleged to have been physically abused by jail officers. For exampla, LaShawn Jones, one of the
named plaintiffs, has been diagnosed with bipolar disorder and schizophrenia.[310] She was arested and placed in OPP an March 21, 2012 after she refused to leave a
mentai health center (her family was informed later that the facility could not take care of her due to budget cuts). The complaint alleges that a deputy bruughi her to the
peychiatric fioor of one of the OPP facilities and said, “You wanna fucking fight me one on one? You want to fucking play with me?* The deputy then allegediy beat
Jones, leaving her with lacerations, bruises, and a blackened and bloody eye, Defendants denied the allegation.[311]

Mark Walker, another named plainiiff in the lawsuit, has been diagnosed with bipalar disorder and is legally bfind. He has allegedly been aftacked muitiple times by
inmates and beaten by staff. According to the complaint:

One night, Mark was packing up his items to move o another facility. When he grabbed his mat, the deputy said that Mark had hit hirz with it. The deputy took Mark, to the back of
{lhe facility] 2nd beat him, while he was handcufled. A female deputy witnessed this incident and initially [aughed while Mark endured the beating, but eventually, after the
deputy continued to beat Mark for an extended period of ime, she told him fo stop [312]

Defendants also denied this allegation.[313]

The parties entered info settlernent negotiations. Before approving their proposed settlernent and certifying the proposed class, the court reviewed the evidence in the
record. It concluded the record showed brutal beatings of inmates by inmiates and staff, stark and shocking deficiencies in mental health and medical care, and
deplorable living conditions.[314] The court also said the evidence showed OPP had “deeply ingrained prablems with respect to staff mernbers’ uncontrolled use of force



on inmales.'[315) Existing use of force policy was routinely ignored. Staff members were not familtar with it, supervisors did not hold them accountable for failing to
comply with it, and the jail lacked a system to track uses of force or staff misconduct.[316]

The detalled June 2013 consent decree, “seeks 10 overhaut decades of unsafe conditions, lack of basic medical and mental health care for inmates, underfunding,
insufficiert staffing, and the absence of a professional comections experience.[317] Progress at fulfilling the requirements of consent decree has been slow. Budget
and political disputes between the cily and the sheriff’s office, disagreements among the parties, a lack of experience in professional jail management in New Orleans,
and poor coordination of compliance have hampered efforts to remedy the unconstitutional conditions,

Compliance with ihe consent decree is monitored by a court appointed monitor. The most recent report by the monitor, issued in August 2014, found that inmates and
staff “continue to face grave ham.318] The jail remains “dangerous, there is an ovemeliance on use force (sic) to control inmate behavior,” and it is unclear if the full
exient of incidents is reported. The menitor alse found, “There have not been a sufficient number of corractions deputies hired, trained, and/or deployed to allow for
sufficient staifing to properly supervise inmates. [Njo policies on use of force that comply with the {anguage of the Consent Judgment have been completed and
Implemented, nor staff trained."[319] The monitor further concluded that use of force reports were not timely reviewed in many cases and the reports that supervisors
signed off on “wene often inadequate and/or incomplete, and contained boilerplate and conclusory language that does not allow the reader to make an evaluation of the
level of resistance, the level of force used, andfor the appropriateness of the force.” The use of force reports do not detail “what type of behavior prompted the use of
force, de-escalation efforts, and the type of force used’[320] The menitor also found that inmates with mental health problems are still held “in deplorable conditions” and
that "[m]ental health care is virtually nen-existent.”[321]

The moniters report ends with ihe recognition that “years of negleet, lack of leadership, and inadequate funding” can only be remedied in the long term, but that,
meanwhile, “the health and safety of more than 2,000 inmates are in peril today.” Recognizing the need for leadership to solve the problems, the report calls on the
sheriff and the city to “never lose track during debates and arguments about funding (or whatever issues arise) that there are Parish citizens incarcerated who require
basic care and protection.'[322]

VI. Applicable Constitutional and International Human Rights Law

Prisoners retain the essence of human dignity inherent In afl persons.
—Brown v. Plata [323]
All persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the human person.

—International Covenant on Civil and Political Rights, Article 10{1) [324]

All prisoners have the right, under the U3 Constitution as well as intemational human rights law, to be treated with respect for their humanity. Unnecessary, gratuitous,
or punifive force violates that right. It can constitute cruel and unusual punishment prohibited by the Eighth Amendment to the US Constitution, and “torture or other
cruel, inhuman or degrading treatment or punishment” prohibited by intemational human rights freaties.

The Eighth Amendment

The Eighth Amendment of the US Constitution prohibits "eruel or unusual punishments,” a prohibition the courts interpret to reflect evolving standards of decency.[325]
In cases centered on atlegations that officers used prohibiled force against specific individuals, courts consider whether the use of force was undertaken "maliciously
and sadistically for the very purpose of causing harm,” rather than 'in a good faith effort to maintain or restore discipline.”[328] The key inguiry for a court is whether
officers’ actions are "objectively reascnable” from the perspective of a reasonable officer on the scene in uncertain, rapidiy evolving circumstances. Factors the couris
consider include the need for the application of force, the extent of the injury suffered by the inmate, and the relationship between that need and the amount of force
used,[327} Officers may not use gratuitous force against a prisoner who is already subdued or restrained, and the court must decide whether any force was necessary
and, if some force was justified, whether the amount of force used was reasonable.

The courts recognize that officers must make difficult judgments and therefore the ‘Infliction of pain in the course of a prison security measure ... does not amount to
cruet and unusual punishment simply because it may appear in retrospect that the degree of force authorized or applied for security purposes was unreasonable, and
hence unnecessary in the strict sense."[328]

When courts confront claims that use of force policies and practices create unconstitutional conditions of confinement, they consider whether officials have engaged in
the “unnecessary and wanton infliction of pain™ and whether they have been “deliberately indifferent” to the unnecessary suffering they cause.[329)

The mental health status of the prisoners is taken into account in determining whelher use of force policies and practices are constitutional. In a significant and recent
case, Coleman v. Brown, a federal district court confronted allegations that pepper spray was used unnecessarily and excessively against prisoners who because of
their mental illness either could not understand the orders being given them or could not comply. The court noted that a vivlation of the Eighth Amendment wilh respect
to use of force "arises from policies and practices that pesmit use of force against seriousiy mentally ill prisoners without regard to (1) whether their behavior was caused
by mental iliness and (2) the substantial and known psyehiatric harm and risks thereof caused by such application of force.”[330] The courl concluded that for pepper
spray to be used consistent with the Eighth Amendment, prison poficies must establish “clear and adequate constraints an the amaunt, if any, of pepper spray that may
be used on mentally ill inmates generally and more particulardy when such inmates are confined in a space such as a cell or a hold cage.” In addition, policy must



establish "significant constraints, If not a total ban, on the use of pepper spray on mentally il inmates who because of their mental lliness are unable to comply with '
official directives."[331]

Human Rights Law

The fouchstone of human rights is the dignity of all persons. Human rights treaties to which the United States is a party, including the Intemational Covenant on Civil
and Political Rights (ICCPR) and the Corwvention against Torture and Other Cruef, Inhurnan or Degrading Treatment or Punishment (Convention against Torture) codify
some of the rights that derive from this dignity and which must be respected and protected by public officials.{332] Because people involuntarily confined are particularly
vulnerable to violations of their rights, both the ICCPR and the Conventlon against Torture give special attention fo thelr treatment.[333]Cormrectlons officlals must treat
all prisaners with humanity and respect for their inhenent dignity.[334] In addition, the treaties expressly forbid subjecting a prisoner to torture or to cruel, inhuman or
degrading treatment or punishment.[335]

Torture and other prohibited cruel, inhuman, or degrading treatment are not subfect to precise delineation but exist on a continuum of acts by public officials {or others
acting at their direction or instigation) that inflict pain or suffering, be it physical of mental.[336] The prohibition againsi ili-treatment should be interpreted to provide the
widest possible protection against physical or mental abuse.[337] Practices by prison staff that cause acute physical or mental suffering beyend that inherent in
incarceration may be impermissible regardiessof their ostensible justification.[338]

This does not mean that brison officials are prohibited from ever using force that may be painful.[339] But to be consisteni with iuman rights, the use of force must be
subject to basic principles of necessity, proportionality and non-punitiveness (340}

Necessity: Force, including measures of control and restraint, should only be used when it is necessary and is the least intrusive or restrictive option available to ensure
the safety of inmates, staff or visitors, or the security of the facility.[341] Implicit in the concept of necessity is that force is only pemiissible as a last resort.[342]
Prison authorities must prioritize non-violent means of camying out their duties, and can only use force if those non-violent means prove ineffective or have no
possibilify of success.[343]

Proportionality: in the narow circumstances when force may be appropriate, the use of force must be kept to a minimum to achieve a legitimate objective.[344] Prison
authorities may not use force greater than is necessary nor for longer than necessary.[345] Whenever the use of foree is unavoidable, officials shall “exercise restraint
in such use and act in proportion to the seriousness of the offence and the legitimate objectives o be achieved.346] They must also “minimize damage and injury,
and respect and preserve human life,"[347]

Prohibition on force as punishment: Prison officials may not use corporal punishment as punishment for rule breaking by prisoners.[348]To protect against the ill
treatment of prsoners, even in the pursuit of legitimate goals of safety and security, prison officers should be trained in the techniques to restrain aggressive prisoners,
without unnecessarily endangering either the life of the prisoner or the iife of the officer.[349] Further, prison officials must be trained to recognize situations when these
techniques are necessary. For example, non-lethal incapacitating weapons, such as pepper spray, should be deployed only after the officer carefully evaluates the risk
of endangering uninvolved parsons and should be carefully controlled.[350]In order to prevent abuses and ensure accountabllity, use of force incidents must be
adequately recorded. Immaediately after a use of force incident, the officer must report the incident to the director of the institution.[351]When an injury or death has been
caused by the use of force, an independent authority such as a prosecutor must conduct an investigation,[352]

While standards regarding the use of force for reasons of safety and security are more likely o apply to the actions of custodial staff, mental health staff have
responsibilities to safeguard their patients from use of force practices that constlfute ill-treatment. According to the Standard Minimurn Rules for the Protection of
Prisoners, which are not legally binding but provide authoritative and intemationally accepted guidance on good principle and practice in the treatment of prisoners and
management of penal institutions, a facility’s medical director shall report te the head of the facility "whenever he considers that a prisoner’s physieal or mental health
has been or will be injuriously affected by confinued imprisonment or by any condition of imprisenment,”[353] The head of the facility is required either to act on the
medical officer's concems or to send his own report and ihe medical officer's to a higher authority.[354]

Rights of Persons with Mental Disabilities

The Convention on the Rights of Persons with Disabilities (CRPD), which the United States has signed, seeks to “promote, protect, and ensure the fuli and equal
enjoymert of all human rights and fundamental freedoms by all persons with disabililies.”[355] Announcing the decision to sign the convention, President Obama staled,
"Disability rights aren't just civit rights to be enforced here at home; they're universal rights to be recognized and promoted around the world.”[356)] To promote eguaiity
and eliminate discrimination on the basis of disability, public officials must ensure reasonable accommodation for persons with disabilities . [357]

The LN Special Rapporteur on Torture has pointed out that persons with disabilities are often segregated from society in prisons as well as in other institutions. Inside
these institutions, persons with disabilities "are frequently subjected to unspeakable indignities, neglect, severe forms of restraint and seclusien, as well as physical,
mental and sexual violence."[358] Under the CRPD, states have the obligation to ensure that persons deprived of their liberty are entitled to provision of reasonable
accommodation.f359] “Fhis implies an obligations to make appropriate modifications in the procedures and physical facilities of detention centres ... to ensure that
persons with disabilities enjoy the same rights and fundamental freedoms as others, when such adjustments do not impose a disprdporﬁonate or undue burden. The
denial or lack of reasonable accemmodations for persons with disabilbties may create detention and living conditfons that amount to ill-treatment and torture.[360]

ih a Sepiember 2014 statement, the CRPD Committee, which maonitors implementation of the treaty, explained: “The committee is of the view that persons with
disabilities who are sentenced to imprisonment for committing a crime should be entitled o reasenable accommodation in order not to aggravate incarceration
conditions based on disability."[361]

As elaborated by the UN Special Rapporteur on Torture, the CRPD affirms the right of persons with disabililies not to be subjected to torture or other cruel, inhuman or



degrading treatment by corrections agencies.[362] If pain is inflicted unnecessarily or punitively on prisoners for conduct that reflects mental disability or, even more
egregiously, in situations in which the prisoner cannot understand or comply with staff orders because of mental disability, it could constitute a violation of the CRPD as
welf as a violation on the universal prehibitions on 1ll treatment contained in the ICCPR, discussed above.

Prison officials are not required to {olerate uncentrolled misconduct by priseners with mental disabilities. But they are required to take steps 1o ensure persons with
mental disabilitfes are not disciminated against with regard to the use of force, If US jails and prisons offered prisoners with mental disabilities adequate mental health
treatment, less stressful and difficult conditions of confinement and access to productive and rehabilitative programs, and services, the putative need for force would
undoubtedly be significantly reduced. Similarly, enstring custody staff engage in de-escalation techniques and seek the intervention of mental health staff to help
defuse volatile situations before resorting {o force can also be considered reasonable accommodation to prevent the discriminatory use of unnecessary or punitive force

against persons with mental itiness.

it is important to note that conduct justified for *the good of* the inmate or for ancther benign or beneficial purpose, such as protecting facility safety and security, may
still amount to cruel, inhuman, or degrading treatment or even {forture: Officials also have a different afbeit intemelated obligation to prevent discriminatory mistreatment
of persons with mental disabiliies whether inflicted deliberately or negligently and regamdless of an ostensible good purpose. [363]

Non-Lethal Weapons and Restraints

Human rights treaty bodies and experis have noted the special potential for prohibited ill-treatment to arise from the use of chemicatl sprays, electronic stun devices,
and restraints. For example, the UN Special Rapporteur on torture has observed the possibility that misuse of restraints, chemical sprays, and electronic shock
devices, pardicularly applied in a “degrading or painful manner,” may armount to torture.[364] The UN Special Rapporteur on torfure has also noted that these types of
force can be misused—sometimes due to a lack of proper training—or intentionally used to inflict torture and other forms of ill treatment.{365]The Committee against
Torture has expressed concemn about allegations of ill-treatment of vulnerable groups by US law enforcement officers.[366]

Electronic Stun Devices

Numercus human rights bodies have crilicized the use of electronic stun devices in light of intemationat standards on use of force, The Commiltee against Torture has
expressed concems that electrical discharge weapons can cause “severe pain constituting a fomn of torture,” and has recommended that at least one state party
relinquish their use because the impact on the prisoners’ mental and physical state appears to violate intemational law.[367] Confirming that the use of these weapons
“should be subject to principies of necessity and proporionality,” the Committee has stated that extensive use of them by law-enforcement personiel raises “serious
issues of compatibility” with the Convention against Torture.[368]The Human Rights Committee has expressed concem that electronic stun devices are being used
against vulnerable people, including persons with mental disabiiittes . [369]

In 2006, the Human Rights Committee spoke directly to the use of stun devices in the United States and registered concem that they were being used in situations
where such force is not necessary.[370] The Committee suggested that US policies on the use of these weapons use do net comply with the UN Basic Principles on
the Use of Fireamns by Law Enforcement Officials.[371] In 2014, the Committee again raised concems about “excessive use of force by certain law enforcement
officers, including the deadly use of tasers” and suggested that the United States remalned non-cempliant with the Basic Principles.[372)

The European Committee for the Prevention of Torture {the CPT) has addressed the proper use of electronic stun devices {which it calls électronic discharge weapons)
50 as to avoid their use in ways that constitute torture or other prohibited ill-treatment.{373) In its view, any use of these devices:

{S]hould be subject to the principles of necessity, subsidiarity, proportionality, advance waming (where feasible) and precaution.... [Their use] should be limited to situations
where there is a rea| and Immediate threat to life or risk of serious injury. Recourse to such weapans for the sole purpose of securing compliance with an arder is inadmissible.
Furthermore, recourse to such weapons should only be authorised when other less coercive methods (negeftiation and persuaston, manual control technigues, etc.) have failed
or are impraclicable and where itis the only possible alternative to the use ofa method presenting a greater risk of injury or death.{374]

Applying these principles to the use of these weapons in prisons, the CPT has concluded that:
Only very exceplional circumstances (e.g. a hostage-{aking situation) might justify the resort to [elecirical discharge weapons]in such a secure sefting, and this subject o the

strict condition that the weapons concemed are used only by specially rained staff. There should be no question of any form of EDW being standard issue for staffworking in

direct contact with persons held in prisons or any other place of deprivation of liberty.[375]

Restraints

Under the current Standard Minimum Rules for the Treatment of Prisoners, Rule 33, instruments of restraint, such as four-point restraints, may only be used “(2) as a
precaution against escape during a transfer, () On medical grounds by direction of the medical officer; (c) by order of the directar, if other methods of control fail, in
order to prevent a prisoner from injuring himsetf or others or from damaging property; in such instances the director shall at once consult the medicat officer and report
to the higher administrative authority.[376] Restraints should not be appiied for lenger than sirictly necessary.[377] At a recent meeling of experts convened to consider
changes to the Standard Minimum Rules, consensus was reached that the provision permitfing restraints on'medical grounds by direction of the medical officer showld
be deleted.[378] The experis also agreed the following principles should apply when restraints are authorzed:

(a) Restraints are to be imposed only when no lesser form of conirol would be effective to address the risks posed by unrestricted movement; (b) The method of restraint shall be
the least intrusive necessary that is reasonably available to control the prisoner’'s movement, based on the level and nature ofthe risks posed; () Restrainis should only be
imposed for the period required, and are to be removed as soon as possible once the risks posed by unrestricted movement are no longer present.



European human rights jurisprudence affirms that restraints may only be used fo avoid self-hamm or serious danger to others, may never be used for punishment, and
that their use for periods of time beyond what is strictly necessary can constitute inhuman or degrading treatment or punishment. [379] For example, the European
Human Rights Court found that placing an individual in a resiraint bed constituted inhuman and degrading freatment whien the prisoner was resirained because he had
been banging en the door of a cell. [380] '

According to the Committee for the Prevention of Torture, “In those rare cases when resort to instruments of physical restraint is requined, the priscner concemned
should be kept under constant and adequate supervision, Further, instruments of restraint should be removed at the earliest possible opporunity; they should never be
applied, or their application prolonged, as a punishment.”[381]

Chemical Spray

The European Court of Human Rights has held that, in certain circumstances, the use of chemica|'spray on a prisoner can constitute inhuman and degrading treatment.
{382] Stressing the dangers of chemical spray, the court has emphasized that it should be used only in exceptional circumstances and not in confined spaces. The
court was unequivocal that chemical spray "should never be deployed against a prisoner who has been brought under control.”[383]

Detailed Recommendations

To Federal, State and Local Officials

+ Enact the Comprehensive Justice and Mental Health Act of 2015 in the U.S. Senate and House of Representatives (S. 993 in the Senate, HR 1854 in the House),
and similar state and focal legislation to increase collaboration among the criminal justice, juvenile justice, mental health treatment, and substance abuse systems.
Such legisiation should also support and authorize funding for programs and strategies to ensure appropriate interventions for persons with mental health problems
at every stage of the criminal justice system, reduce their confinrement in jails and priscns, and improve treatment and rehabilitation programs for the behind bars in
and in the community.

To'FederaI, State, and Local Officials with Responsibilities over who is Jailed or Sent to Prison

+ Reduce the number of individuals with mental disabilities who have committed | low-ievel non-viclent offenses who are confined in jails or prisons, including by
increasing access to criminal justice diversion programs, and by increasing the availability of low cost or free voluntary community-based mental health services.
Reducing the number of individuals with mental health problems sent to jails and prisen will diminish the number who are unnecessarily confined in epvironments
that are not likely to respond appropriately to their mental health needs and will free up correctional resources to ensure appropriate mental health treatment for
those men ang women who must be incarcerated for reasons of public safety. whether pre-trial or following a criminal conviction.

To Federal, State, and Local Public Officials with Responsibilities for the Allocation of Resources for Jails and Prisons

+ Ensure there are enough qualified mental heatth professionals and treatment resources in jails and prisons to provide appropriate mental health care to prisoners
with mental disabilities. Mertal heaith treatment can help individual prisoners and increases the likelihood they will be able to refum successfully ta their
communities following release. It can also improve facility safety and secusity by reducing disrupticns and rule viclations by such prisoners and reducing the
number of instances in which use of force against prisoners with mental disabllities is deemed necessary.

To Federal, State, and Local Public Officials Who Determine or Administer Policies Governing Use of Solitary Confinement

« End the prolonged solitary confinement of any prisoner.

« End sofitary confinement for prisoners with mental disabilities. Yhen such prisoners must be segregated from the general poputation as a disciplinary sanction or
to protect institutional safety and securify, they should receive at least 20 hours a week of oui-of-cell time for strusturad and unstructured activities, including
mental health programs.

To Federal, State, and Local Public Officials Involved in Hiring Heads of Corrections Agencies

+ Select as heads of comections agencies professionals who have the skills, experience, and determination to be effective Jeaders and who are committed to
operating safe and secure facilities in which the welibeing and dignity of all inmates are protected. Officials shoudd also give comectional leaders the financial
resources needed to pursue humane conditions of confinement, eliminate unnecessary or excessive use of force, and respond appropriately to the unique
vulnerabilities and needs of prisoners with mental disabilities, Officials should pay close atfention to prison and jail conditions through effective oversight
mechanisms and hold accountable, including by removing them from their positions, those leaders who fail to protect the wellbeing and dignity of those held in their
facilities.

To Federal, State, and Local Public Officials Who_ Determine, Administer or Oversee Use of Force Policies and Practices

« Ensure that use of force policies include the following provisions:

» A clear statement of the agency's commitment to minimize the use of force, to authorize force in nonemergency situations anly when no reasonable
altemative is possible or all less resirictive measures have been tried and exhausted, and then 1o permit only the minitnum force necessary to regain control of
inmates or secure inmate compliance with an order,

= An unequivocal prohibition on the use of force as punishment or as retaliation, and on the continued use of force after a prisoner has ceased to offer



resistance oris under confrol.

« Excepl in emergencies when immediate action is required to prevent serious injury or escapes, a requirement that staff make every reasonable effort to avoid the
use of force, including through the use of “cooling off” periods‘ and verbal persuasion and regotiation strategies fo defuse and de-escalate volatile situations. If an
inmate is in his cell and there is no emergency, policy should also establish a presumption that force not be used urless all {ess restrictive meastres have been
tried and exhausted and securing compliance with the order is imperative for prison safety and security.

+ A prohibition on the use of chemical sprays, electronic siun devices, or forced cell extractions against inmates with mental disabilities unless:

. there is an emergency {.e. imminent threat of serious injury or death to a person, serious damage to property, or an escape) or
2, custody or mental health staff have taken the time needed to make a meaningful effort, using verbal persuasion and negetiation strategies and “cooling
off* ime, to try to talk the inmate inio complying with orders; mental health staff have determined that the individual is nol experiencing psychosis and
is capable of understanding and conforming his behavior to the order; and custody and mental health staff have jointly decided that on batance the risks
of physical or psycholegical hamm to the inmate from the use of force are outweighed by the importance of ensuring compliance with an order or

restoring control

« Ensure enforcement of policies and careful review of use of force incidents:

+ Serior officials at corections facilifies should review every use of force incident, including video where available, to aécerlain whether the use of force was
appropriate, fncluding whether the timing, reasons for, and nature of the force used were consistent with palicy. The review should determine what precipitated
the incident and consider whether there were reasonable steps staff could have taken to avoid the use of force and fo provide reasonable accommodations for
persans with mental disabilities. Any use of force that involved the use of chemical sprays or electronic stun devices or other weaponry or caused more than
minor injuries to the prisoner should be sent to headquarters for further review. The purpose of that review should include identifying cases that wamrant further
investigation by an entity outside the facility chain of command that reports directly to the head of the agency. Such cases should include, at a minimum,
those which result in serious injury, involve blows to the head of the inmate or the use of electronic stun devices or impact weapons, and failures to promptly,
fully, and truthfully report on the Incidents. '

» DOfficials at agency headquarters should randomly review individual use of force incidents to assess compliance with policies and to ensure the guality of
investigations and reviews. Headguarters officials shauld undertake special in-depth analyses where the nature or prevalence of uses of force suggests the
need for changed policles or practices, additional staff training, or changes in programming available to or conditions of confinement for nmates.

« Staff who do not comply with use of force policies should be subject to appropriate disciplinary sanctions up to and including dismissal and referral for
criminal prosecution where appropriate.

» Staff should be reguired to fully and honestly answer questions conceming the use of force, the “code of silence™ should not be not tolerated, and staff who
fail to forthrightly answer questions regarding use of force should be sanctioned.

+ Headquarters officials should ensure the ereation of and regularly review comprehensive data on the use of force in their facilities. The data should include
identification of the specific reasons for the use of force, what aftematives to use of force were tried or considered, what type of force was used, whether the
force was used against a persen on the mental health caseload, the names of staff and inmates invelved in the incident, and the nature of any injuries
sustained by inmates or staff. Based on the data and trends, officials should look more closely at use of forge practices in individual facHities, look more
closely at individual staff or inmate records, and take appropriate action, including disciplinary action against individuals and revision of applicable policies or
practices. )

+ Senior mental health staff at each facility should review each use of force against inmates on the mental health caseload to determine what precipitated the
incident, whether mental health staff undertook efforts to prevent the use of force, whether a proper detenmination was made that the prisoner was able to
understand and comply with orders prior to the use of force, and fo consider what mental health staff might have done differently te avoid the incident, The
mental health review should be incorporated in the facility's use of force review and sent to agency headquarters. Senior mental health siaff should also notify
the senior officials at the facility and at agency headquarters if they befieve either custody or mental health staff have violated agency use of force policies.

« Custody and mental health staff at both the facility level and at headquarters should periadically meet to review use of force incidents involving inmates on
the mental health caseload, and to assess whether changes in policies or practices would better meet needs of patients and the safety and security of the

facility.

« Ensure appropriate staff are hired, trained, and retained:

+» Correctional officers should be screened before hiring to make sure they have the character and personality to work in a professional and respectful manner
with all inmates, including thase who may be disruptive or difficult because of mental disabilities. Performance reviews should include consideration of whether
staff interact with inmates in a respectiul manner, comply with use of force policies, and provide truthful, complete respenses during use of force reviews and -
investigations. Individuals who violate use of force policies should be held accountable through appropriate sanctions.

+ Custody staff should recelve training in the academy and on an ongeing basis on the signs and symptoms of mental health conditions. Custody staff on
units designated for or with high proportions of inmates with menta! disabilities should receive additional mental health training.

+ Custody and mental health staff should be frained in the use of verbal negetiation and de-escalation technigues, in how to manage assaultive behavior, and
in other means of respanding o disruptive or assaultive inmates without recourse fo use of force. Trainings should include role playing and scenario-based
exercises. In-service training should ensure that staff remain famifiar and comfortable with technigues to avoid use of foree and have the opportunity to leam

new ones.
+ Custody siaff should be given positive incentives and rewards, including recognition and merit awards, for avoiding unnecessary or excessive force.

« [ncrease transparency and promote better understanding of use of force pattems, practices, and trends:

« Conduct periodic audits of use of force practices with the results reported to senior facility and headquarters officials, to executive and legislative officials



who oversee or have funding responsibllity for prison or jail operations, and fo the public. To ensure thorough and impartial review, the audits should be
conducted by experienced professionals who are not employed by the comectional agency unless they are pan_of an inspector general's office.

+ Compile summary data on ingidents invelving the use of force (with names and identifying information deleted to protect privacy interests); such data should
be periodically made available to the public for free and without special reduesi. for example, by posting it on the agency website. The data should provide
information on the most recently concluded period as well as trends over time. '
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beqins to stabilze, he is returned to isalation, and the prisoner's mental health again spirals downward.” US Department of Justice, Investigation of the State Correclionat institulion at Gresson and Natice

of Expanded Investigation, May 31, 2013 (internal citations omitted), http/fwww.justice.govicrt/about/splidoeuments/cresson_findings_5-31-13.pdf (accessed February 8, 2015).

[101)Disabilly Law Center, Inc. v. Massachusetls Depariment of Carrection, United States District Gourt for the Gourl of Massachusetts, case no. 1:07-cv-10463, Memorandum and Crder, filed on April
12, 2012, .

[102] Information in this section based cn Human Rights Walch telephene interviews and email communications in 2014 and January 2015 with Joel Andrade, Program Manager and Director of Clinical

Programs, Massachusetts Partnership for Correctional Healh Care, Westhorough, Massachuselts, and Leslie Walker, Executive Director, Prisoner Legal Services, Boston, Massachusetts.

[103) Arthur Laudman, Jerome Lasdman's uncile, quoted in “Famiy: Comrections Treatment of Nephew Was Inhumane,” WLTX News - CBS Affifale, January 20, 2014,
http:tiwww witx .com/story/news /2014021 211634012/ (accessed March 12, 2015),

[104] Unless olherwise noted, information about Jerome Laudman is drawn from Lavdman v, Padula, United States District Court for the District of South Carolina, case no. B:12-cv-02382, Amended

Complaint, filed September 7, 2012. Relying primarily on the evidence in the complaint, the court granted defendants’ motions for sumrmary judgment as to some claims and denied them as {o others,



{audman v. Paduwla, Report and Recommendation, filed August 22, 2013. The court addressed defendant's asserted jepal defensas to liabiity, e.q. that the stafute of imaations had expired, Eleventh '
Amendment immunity from monetary damages, and whether defendants could be sued in their official or individual capasities. The cireumstances (eading to Laudman’s death are also summarized in
T.R. et al. v. Sovuth Caroling Department of Correstions, Court of Common Pieas, South Carolina, case no, 2005-CP-40-2925, sip op, fied January 8, 2014, a class action case that successfully
chalienged the deficient treatment of inmates with mental ilness in South Carolina prison.

[105]T.R. ef al. v. South Carcina Department of Corrections, Court of Corvnen Pleas, South Carolina, case no, 2005-0P—40-2925. ship op, filed Jan. 8, 2014.

[108)According to Drs. Jefirey Metzner and Raymond Patterson, who inspected the unit as plaintiffs’ experts in T.R. v. South Cerolina Department of Corrections, the Supermax section of the SMU was
especlally inappropriate a5 housing for inmates with mental liness because the harsh conditions of cenfinement were Fkely to exacerbate thelr symptoms. Prisoners In the Supermax confronted scant
time out of cel, limited access to showers, fithy and unhygienic cells, and exireme socia isolation. Psychiatric staffing was inadequate, and mentat health services consisted primarily of short, infrequent
meetings at the inmates’ celi fronts, T.R. et al v. South Carolina Department of Corrections, Court of Common Pleas, Seulh Caroling, case no. 2005-CP-40-2925, siip op, fled January 8, 2014,

[107]Uoyd R, Greer, Investigative Repor, Office of Inspector General, South Carclina Depariment of Corrections, June 8, 2008, p. 5. {hereinafter “Greer Report”), Greer conducted an investigation info
the crcumstances surrounding Laudman’s death. He reviewed prison and medical records and Interviewed numerous prison security and medical staff as well as nmates. His repori was originally filed
in court under $eal but the confidentialty order was subsedquently fted and the report was attached to the Plaintiffs" Opposition to Dafendants’ Motion for Summary Judgment, fied August 2, 2013,

{108] Greer Report, p_ 4.
[109] Greer Report, p. 7.
[110} Greer Report, p. 13
[111} Greer Report, p. 12.

[112] According to the complalnt, the death cerlificate reported the cause of death as “cardiac arrhythmia and cardiomegaly.” The case was settied in 2015 for $1.2 mifion, Tim Smith, “State pays $1.2
miliion In lawsult aver mentally ill inmate who died,” Greenvile Oniine, January 8, 2015. hitp:/Avww.greenvillieonline. com/story/news/politics /201 5/01/09/state-pays-milion-lawsult-mentally-inmate-
died/21525039 (accessed February 11, 2015). The fact of a setllement agreement is not an indication or admission by a defendant of guitt ar Gability,

[113] Unless otherwise noted, information about Jermaine Padilla is drawn from Padiffa v. Beard, United States District Gourt for the Eastern District of Cafformia, case no. 2:14-cv-01118, Amended
Complaint, filed December 2, 2014, Evidence about Padilla was also presented in the class action case Coleman v. Brown, United States District Court for the Eastern District of California, case no, 2:80-
cy-00520, including a video of the cell extraction of Padifia and the following expert repors: Supplemental Expert Declaration of Edward Kaufrnan, M.D., in support of plainfiffs” Motion for Enforcement of
Court Orders and Affirmative Relief Related to Use of Force and Disciplinary Measures, filed September 23, 2613, Daclaration of Eklon Vall, filed March 14, 2013; and Expert Declaration of Eldon Valil,
fled March 14, 2013,

[114] In the mental health context, the term “decompensation” is a clinical term referring o a deterioration i the condition of a person with mental iness, e.g. a worsening of symptoms and a loss of
ability to function. Emafl communication from Pable Stewart, M.D., t¢ Human Rights Watch, March 30, 2015.
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Nations General Assembly, "Report of the Special Rapporteur on toriure and ather cruel, inhuman or degrading treatment or punishment, Juan E. Mendez,” NHRCIZZISS, February; 1, 2013, avaiiable at
http:=ffwwww.ohchr.org/Doecuments/HRBodies/HR CouncifReguar Session/Session22/ 8. HRGC 22.53_Engfish.pdf (accessed March 17, 2015); United Nations General Assembly. “Torture and other cruel,
Inhuman or degrading ireatment or punishment, Note by the Secretary-Generaf,” A/83M 75, July 28, 2008, hifpfwwew.refiworid.orgfdocid/48db98232.himl {(accessed February 17, 2015), Assessing

whether {he forced medication of Padfla constitutes torture or prohibited il treatment is, however, beyond the scoepe of this report.

[117]Foliowing prison policies, prison staff made a video of Padilla’s cell extraction which was introduced as evidence in Coleman v. Brown. Human Rights Watch obtained a copy of the video from the

court hearing that case.

[118]Coleman v. Brown, Lnited States District Court for the Eastern District of Calfornia, case no, 2:90-cv-D{528, including & videa of lhe: cell extraction of Padifla and the following exper reports:
Supplemental Expert Declaration of Edward Kaufman, M.D., in suppart of plaintiffs’ Motion for Enforcement of Court Crders and Affirmative Relief Related to Use of Foree and Disciplinary Measures, filed
September 23, 2(13.

[119]Celeman v. Brown, United States District Court for the Eastern District of Cafifornia, case no. 2:90-cv-00520, Experi Declaration of Elden Vail, fied March 14, 2013, p. 19.
[120] Crime/Inciderst Report by Captain Jenna Castro, incident log number COR-HCO-12-07-0431, dated July 24, 20112, p. 2; on fie at Human Rights Watch.
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{122] Human Rights Watch telephang inferview with Lori Rifkin, attarney for Padilla, February 4, 2015.
{123)Coleman v. Brown, United Slates Disiricl Court for the Eastern District of California, case no. 2:90-ov-00520, Deposilion of Eldon Valil, fledOctober 2, 2013, p. 139
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Ohie, April 30, 2015,



E1é5]Some agencies do not track uses of force; those that keep data rarely make It pubkc. Moreaver, where use of force data s kept, it is difficutt to make comparlsons among agencies because of
different reperling criteria and refiability. According to correctional use of force expert Jeffrey Schwariz, “In badly run facillies where there is a significant amount of excessive force, any data that exists
are also likely underestimates, because many uses of force in such faciities go unreported.” Human Rights Watch emall correspondence with Jeffrey A. Schwartz, February 23, 2015,
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percent of those without mental iiness. Incidents involving the use of force were measured from January 2008 through September 2011, T.R. et al, v. South Carolina Depariment of Corrections, Court of
Common Pleas, South Carofina, case no. 2005-CP-40-2925, sip op, fled Jan. 8, 2014, p, 18,

[130]Coleman v. Brown, United States Dlstrict Courd for the Eastern District of Calfornia, case no. 2:90-cv-00520, Deposiion of Eldon Vai, para, 811,

[131)Data provided to Human Rights Watch by Dan J, Pachelke, Deputy Secretary, Washington State Department of Comrections, June 25, 2014, Data was not available that Indicated hﬁw many
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sheriff-jails-20120111 (accessed March 12, 2015)

[133]in the cosrections context, force “means offensive or defensive physical contact with a prisoner.” American Bar Association, Standard 23-5.6(a), “Force does not include 2 firm hold, or use of hand
or [=g restraints, or fiting of a stun belt, on an unresisting prisoner,” in American Bar Assoclation, ABA Standertds of Criminal Justice (3rd ed)), Treatment of Prizoners, June 2011,
hitpfiwww. americanbar.orgleentent/dam/abapublicationsfcriminal_justice_standards/Treatment_of Prisoners.authcheckdam.pdf (accessed Mareh 12, 2015), p. 132,
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[136]Human Rights Watch interview with Bernard Wamer, Secretary, Washington State Depariment of Corrections, Olympia, Washington, July 14, 2014.
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deter future conduct, intimidate, or galn informatiory; or (i#) after the risk that justified the use of force has passed.” American Blar Association, ABA Standards of Criminal Justice (3rd ed)); Treatment of
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Assaciation's (ACA) public carrectional policy on use of force as published in Craig Hemmens and Eugene Athertan, Use of Force: Current Practice and Policy, American Correctional Asseciation,
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Correctional Associalion, 2004).
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[140]7.R. et al v. South Carolina Depariment of Corrections, Court of Common Pleas, South Carofina, case no, 2005-CP-40-2825, slip op, fied Jan. 8, 2014, p. 21.
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stafl may enter the cell, retrieve the tray and exit. Coleman v. Brown, United States District Court for the Eastern District of Caffomia, case no. 2:90-cv-00520, Defendants’ Plans and policles Submitted
in Response to April 10, 2014 and May 13, 2014 orders, Polcy 51020,12.5, fied August 1, 2014,

[143)Rosas v. Baca, United States Distriet Court for the Centra] District of California, case no. 2:12-¢v-00428, implementation Plan, 2.2 and 2.6., fied December 17, 2014. The settlement also requires

policies prohibiting striking inmates in the head or kicking them or the ground absent a situation of imminent danger of serious injury.

[144]Laskawn Jones, et 8l, v. Marin Gusman, United States District Court for the Eastern District of Louislana, case no. 2:12-¢v-D0853-LMA-ALC, fled December 12, 2012, p. 11.



[145FWhen a prisoner has a hisiory of mental liness or is exhibiting behaviors consisient with mental Biness, the advice and Intervention of a qualfied mental heakh professional should be sought before
taking action, or, ifthat is not possible, as $oon as is feasible.” American Bar Association, ABA Standards of Criminal Justice (3rd ed.). Treatment of Prisoners, June 2011, p. 132,

[446]Disabiity Rights Network of Pennsylvania v. Wetzel, United States Distriet Court for the Middle District of Pennsylvania, case no, 1:13-cv-80635, Settiement Agreement, fled on January 5, 2015,
p.45.

[147] Email to Human Rights Watch from Tenry Kupers, M.D, Oakland, Cafifornia, Aprii 21, 2015,

[+48]Coleman v. Brown, United States District Gourt for the Eastern District of Cakfornia, case no. 2:90-cv-08520, Supplemental Expert Declaration of Edward Kaufman, M.D. in Support of Plaintiffs’
Mation far Enforcement of Court Orders and Affirrnative Relief Related to the Use of Force and Discipinary measures, filed September 23, 2013, p. 5.

[t48]Coleman v. Brown, United States District Court for the Eastern District of Calfornia, case no. 2:90-cv-00520, Defendants’ Plans and Policies Submiited in Response to Aprll 10, 2014 and May 13,
2014 Orders, Coleman v. Brown, filed August 1, 2014, p. 5.

[150]Thus, for exampie, the Arizona Department of Correstions pelicies nstrusted staff to employ chemical sprays to prevent suicide or serious self-inficied injury oriy afier attempts at verbal
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staff, Parsons v. Ryan, United States District Court for the District of Arizona, case no. 12-00601, Expert Report of Ekon Vail, filed November 8, 2013, p. 33.

{151] Email to Human Rights Watch from Sheriff Gary Raney, Ada County Sheriffs Office, Boise, idaho, July 9, 2414,

[152] ABA Standard 23-5.6{t)(if}; The American Bar Associafion'’s Standards on the Treatment of Prisoners, reflect “constitutional and statufory law, a variety of relevant correctional policles and
prafessional standards, the deep expertise of the many people who assisted with the drafiing, and the extensive contributions and comments of dozens of additional experts and groups, they set out
principles and functional pararmeters to guide the operation of American Jails and prisons...” American Bar Asscclation, ABA Standards of Criminal Justice (3rd ed.): Treatment of Prisoners, June 2011, p.
132.

[153)Rosas v. Baca, United States District Court for the Ceniral District of California, case no. 60:12-CV-00428, Complaint for Injunciive Refief Class Action, fiied January 18, 2012. The parties reached a
setflement agreement three years later. Rosas v. Baca, United States District Court for the Central District of California, case no. 00:12-Cv-00428, Prefminary Order Approving Parties Propased
Sattierent, filed January 23, 2045. The fact of a settiement agreemert is not an indication or admission by a defendant of guilt or Fability.

[154] Edltorial, “Can L A, County Jails end the cutwre of viclence against inmates,” Las Angeles Times, December 16, 2014 hitp:/fwww.latimes. com/opinionfeditorials fa-ed-rosas-settiement-los-angeles-
county-jails-20141217-story html {accessed May 1, 2015).

[155] Cltizen's Cormmisslon an Jail Vielence, Report, September 28, 2012, httpeifee)v Jacounty goviwp-content/uploads/2012/09/CCJV-Report pdf {accessed February 11, 2015), p, 96,

[156] Human Rights Watch telephone interview with Ekdon Vail, former Secretary, Washington State Department of Corrections and corrections consultant, Clympla, Washington, February 10, 2015, See
Human Rights Watch, i-Equipped, p. 76-78,

1157] Kenneth L. Appefbaum, “Commentary: The Use of Restraint and Seclusion in Correctional Mental Health,” Journal of the American Academy of Psychiatry and the Law, vol. 35, no. 4 (2007), p. 432,

[158] Atthough training for both prison and jail staff is inadequate, training for the fatter is particularly deficient. During the hiring process, thera is also fypicaly kess screening of jail staff than for prison
staff {o ascertain their abliity to work with inmates who have mental health conditions. Email i Human Rights Watch from Fred Cohen, March 24, 2015.

[158]Coleman v. Brown, United States District Court for the Eastern District of Calfornia, case no. 2:90-cv-D0520, Expert Declaration of Eldon Vail, fled March 14, 2013, p. 41,

[160] Peter Ellasberg, legal director of the AGLU of Southern Calformia, which successfully sued the Los Angeles County jails for excessive use of force, has pointed out: “You have to be on guard that
some jinmates] behave differently ard they often do things that If they didet have mentaliliness, i would be a paal frue sign of agoression, But if you're sensitive that this Is an Inmate with mental finess,

you realize i's hot a deliberate attemnpt to incite.” Leonard and Faturechi, “LA. County Jailers more tkely to use force on mentally il inmates,” Los Angeles Times.

[161]New policies and practices required after class action Rigation by plaintiffs alfeging g excessive force against mentally M prisoners often include requirements for special mental health training for
custody slaff. See, 2., Disabiity Rights Network of Pennsylvania v. Welze!, United States District Court for the Middie District of Pennsylvania, case no. 1:13-cv-00635, Setlement Agreemant, fied an
January 5, 2015, {requiring siaff to receive training in "Mental Health First Ald Training” and crisis intervention training}); Rosas v. Baca, United States District Court for the Central District of Calforrtia,
case no. 00:12-CV-00428, Implementation Plan, filed on Decemboer 17, 2014 {requiring “custody specific, scenario based, skill development training” for staff to enable them to identify and work with

inmates wha have a mental iiness as well as such training in erisis intervention and conflict resolution, .}

[162] Memorandum of Agreament Between the United States Department of Justice and the Consoidated Government of Columbus, Georgia Regarding the Muscoges Counfty Jail, 2015,
hitp:fwww justice govicrt/about/spVdocuments/muscogee_moa_1-16-15.pdf (accessed April 28, 2015).

1163] Fear of persons with mental iiness can combine with the adrensine rush that can oceur in a velafile situation ko cause correctional officers ta react more viokently lhan necessary. David A.
Rembert and Howard Henderson, "Correctional Officer Excessive Use of Ferce: Civil Liability under Section 1983,” The Prisan Journai, vol. 94, February 2014, p. 204.

[164]Human Rights Watch telephone interview with Lorna Rhodes, PhD, Creas Esiand, Washington, June 26, 2014. Rhodes, an Emeritus Professor of Anthropology at the University of Washinglon, is
author of Tofal Confinement: Madness and Reason in the Maximum Securfly FPrison (2004).

[165]Correctional officers often believe mental health professionals coddle their patients, are duped by manipulative prisoners, and do not sufficienlly appreciate security needs, They may see mental
health treaiment as a lot of "mumbo jumbo.” On the other hand, mertal health prafessionals may view correctional officers as averse to and unfit for anything but regimersiation, cantre!, and force.

Waorking fegether tan help dismantie such sterectypes, redounding to the benefit of the inmates and creating a safer prison.
[186)Cuoleran v. Brown, United States District Court for the Eastern District of Galifornia, case no. 2:80-cv-00520, Expert Declaration of Eldon Vai, fied March 14, 2013, p. 36.

[167] Since carrectional officers typicaly have the most centact with prisoners on a day to day basis, they may notice unusual behavior or changes that suggest the need for attention by mentat heath



staff, Undersianding the nature and symptems of mental liness enhances the abikty of officers to know when mentat healh staff should be called. If officers view acting out as deliberate voltional
misbehavior, if they do not realize a prisorer who is mumbBng fo himself may be hallucinating, if they do not realize huddiing in the comner of a cell and refusing o heat may be a sign of crippling
depression, they will nat eall on mental health staff. Human Rights Wealch, J¥Equisped, p. 75.

[168] Human Rights Watch made a sife visit to the Washinglon State Deparimert of Correclions, July 14-15, 2014, and spoke with senior agency officials, inchuding the secretary, at headquarters in
Olympia as well as senior officials at the Monroe Comrectional Complex In Monroe, Washingtort. Human Rights Watch also made a site vish to the Ada County Jall, Boise, Idaho, July 17, 2014 and spoke

with serior officials there as well as custody and mental health staff.

[165] Chemical agents and slun devices are cammonly calied either “non-kethal” or “less-lethal” weapons. The federal Bureau of Prison's basic requirement for a “iess-fethat weapon is that £ must serve
as an effective deterrent to an inmate by inducing & high degree of discomfort or pain, but remain a weapon that cannof cause an inmate's geath under any conditions,” Departmers of Justice, Office of
the Inspector General, "Review of the Department of Justice's Use of Less-Lethal Weapans,” May 2008, p. 56, See Appendb: One of the report for photos and deseriptions of many types of weaponry.

[470]Prisoners who are In inpatient units in correctional facilites may face a lower risk of pepper spray and Tasers than prisoners in general population, because the use of force standards in such units
may be more restrictive. Thus, for example, some prison inpatient units de not permit chemical spraying except when necessary to subdue an inmate engaged in conduct fkefy to resutt in serious injury

or death.

[171] National Institute of Justice, “The Use of Farce Continuum,” August 4, 2009, hitp:/Mwww.nif.govAopicsftaw-enforcementiofficer-safety/use-of-force/Pages/continuum,aspx (accessed February 10,
20185).

{172}According to the American Bar Association these types of force shoukd not be used except in highly unusuat circumstances in which a prisoner poses an imminent threat of serious bodily harm,
American Bar Assoclation, ABA Standards of Criminal Justice (3rd ed); Treatment of Prisaners, June 2011, p. 132, Recent settiements of lawsuits restrict the use of such types of force. For example,
part of the selllernert of & lawsult alleging widespread inmale abuse, the Los Angeles Sheriffs Depariment must develop use of force policies whereby "striking an inmate in the head or kicking an inmate
who is on the ground, or kicking an inmate who is not on the ground anywhere above the knees is prohibited unless the inmate is assaultive and presents an imminent danger of serious injury...” See,

e.g. Rosas v. Baca, United States District Court for the Central District of Calfornia, case no. 00:12-CV-00428, implementation Plan, 2.6., filed on December 17, 2014,
[173]Human Rights Wateh, Cruel and Degrading: The Use of Dogs for Cell Extractions i LL S, Prisons, October 2006, hitp:fwew.hrw.orgireperis/2006/us 1006/us 1006webweover, pdt,

[174]Human Rights Watch telephone interview Dr. Kenneth Appelbaum, M.D., Strewsbury, Massachusetts, April 22, 2014. Dr., Appeibaum, a psychiatrist, is director of the Correctiona! Mental Health
Policy and Research, and was previously the director of mental healtb ai the UMass Medical Schodl's mental health program in the Massachusetts Department of Correctian.

[175]As use of force expert Sleve J, Martin has observed, a cell extraction “can move fram a proper tactical exercise to a punilive and retaliatery exercise.” Erlca Goode, “When Cell Door Opens, Taugh
Tactivs and Risk,” New York Times, July 28, 2014, hitp:/fwww.nytimes.com/2014/07/29/usiwhen-cell-door-opens-teugh-tactics-and-risk.htm! (accessed March 12, 2015).

[176] Email from Jefirey Schwartz, corrections consultant, te Human Rights Watch, February §, 2015,

[177] In ane case, for example, the medical examiner listed the probable cause of death as a "beating™ which left the prisoner with “[mjuttiple bunt fraumatic injuries including contusions, abrasions and
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protect human dignity and maintain and uphold the human rights of all persons").

[335]ICCPR, art. 7, states “{n]o one shalt be subjected to torture or to cruel, inhuman or degrading treatment or punishment."Tha Convention against Tarture, in Article 2, prohibits torture, and requires
parties to take effective measures to prevent i in any territory under their jurisdiction. This prohibition Is absofute and non-derogable. Article 16 of the Cenvention against Torture requires parties to
prevernt "other acts of cruel, inhuman or degrading freatment or punishment which do not amount to {orfure.” Because it is often difficult to distnguish between sruel, inhuman, or degrading treatment or
punishment and torture, the Committee aganst Torture, the body of human rights experts that monitors implementation of the Convention against Torture by State parties considers Article 16's
prohibition te be as absclute and non-deroagable as the prohibition in Aricle 2. See UN Committee against Torture, General Comment No. 2. Impiementation of article 2 by States Parties, U.N, Doc.
CATICICCI2ICRP. 1/Rev.4 (2007), para. 3.

[336] For a thorough analysis of current International Yaw on what constitutes ferfure and ather il-treatment, see Nigel Rodiey and Malt Pollard, The Treatmen! of Priscners vnder Internationat Law (3rd
e}, (Cucford: Oxford Urniversity Press, 2009), chapter 3.

[337]To qualify as toriure, severe suffering must be intenfionally inficted for a specific purpase such as punishment. Treatment can constitute prohibted “enel, inhuman, or degrading treatrment,”

however, without such a speciiic purpose and without the same degree of pain.

[338] Insufficient, inappropriate, or untimely mental health treatment can also constitule cruel, inhuman, or degrading treatment. Such traaiment can be defliberate or the resuilt of negiigence, oversight, or
ignorance. As the European Committee for the Prevention of Torture has noted, inadequate heath care can "lead rapidly to situations faling within the scope of the term inhuman and degrading
treatment,” Council of Europe, Eurapean Commitiee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, "CPT Standards,” CPT/Int/E (2602) 1 - Rev. 2011, March 8,
2011, p. 100, The touchstona is the suffering endured by the prisoner and whether staff conduct caused or agyravated that suffering, For example, if prisoners’ mental health deteriorates and they
endure serious suffering due to insuffichent clinicak staff to treat them, thel right to be free of crued or inhuman treatment may have been viclated, regardless of the reason for the staff shertage,

[338] The U.N. Open-ended Intergovernmental Expert Group on the Standard Minimum Rules for the Treatment of Prisoners, "Second Report of Essex Expert Group on the Review of the Standard
Minimum Rules Foer The Treatment Of Prisoners,” U.N. Doc, CCPCJ/EG/S/2014/NGO.7 (Mar. 20, 2014), para. 42; cheerved that “international law recognizes cert_ain legitimale reasons for using force

or restraints such as to protect prisoners or staff, to prevent escape, to prevent harm and suicide and in seff-defense.”

[340]Varicus documents developad within the United Nations provide authorkative guidance on how governments rray use ferce without engagding in terture or other truel, ichuman or degrading

freatment or punishmenl. See, 8.g.

United Nations Standard Minimum Rules for the Treatment of Prisoners (Standard Minimam Rules), adopted by the First United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, held at Geneva in 1955, and approved by the Economic and Soctal Council by ils resolution 683 C (XXIV) of July 31, 1957, and 2076 (LXII) of May 13, 1977.; Body of Principles for the
Protection of All Persons under Any Form of Detention or Imprisenrment, adepted by the General Assembly in 1988; G.A. res. 43173, annex, 43 U.N. GAOR Supp. (no. 49) at 208, U.N. Doc. A/43/49
(1988); Basic Princlples for the Treaiment of Prisoners, G.A. res. 45/11, annex, 45 U.N. GADR Supp. (no. 494) at 200, U.N. Doc. A/45/49 (1990). Addiionally there are documents directing the conduct
of law enforcement officials (including prison officials) directly, such as the Basic Principles on the Use of Force and Firearms by Law Enfercement Officials, Eighth Urited Nations Congress on the
Prevention of Crime and the Treatment of Offenders, Havana, 27 August to 7 September 1980, U.N, Doc. AICONF 144/28/Rev.1 at 112 (1980) (Basic Principles on the Use of Force and Firearms by
Law Enforcement}, and lhe Code of Conduet for Law Enforcement Officials, G.A, res, 34/169, annex, 34 U.N, GAOR Supp. (No. 46) at 186, U.N. Doc, A/34/46 (1979),

[341) Aceording to the U N, Open-ended Intergovernmental Expert Group on the Standard Minimum Rules for the Treatment of Prisoners: “international law only permits the use of force and restraints in
very narrow and exceplional circumstances, in fine with the principles of legality, necessity and proportionality and when alf other methods have been exhausted and no alternatives remain.” U.N. Open-
endad Intergovernmental Exper Group on the Standard Mirimuen Rulkes far the Treatment of Prisoners. “Secend Repaort of Essex Expert Group on the Review of the Standard Minimum Rules for The
‘Treatment Of Prisoners,” March 20, 2014. These principles are also defineated by other international authorities and in authoritative documents: Principle XX, which states Inter-American Commission
on Human Rights, “Principles and Best Practices on the Protection of Fersons Deprived of thelr Liberty in the Americas,” approved by the Commission during its 131st regular period of sessions, March
3-14, 2008. ( "[{lhe personne! of places of deprivation of Bverty shall nof use force and other cloercive means, save exceptionally and proportionally, In serious, urgent and necessary cases as & last
resori after having previously exhausted ak ofher options, and for the time and to the extent sirictly necessary in arder to ensure security, internal order, the protection of the fundamental ;'ighis of
persons deprived of berly, the personnel, er the visitors.” }; Code of Conduct for Law Enforcement Officials, art. 3, (*[law enforcement officials may use force only when strictly necessary);” Basic
Principles on the Use of Force and Firearms by Law Enforcement Officials, para. 15 “{[[law enforcement officials, in their refations with persons in custody or detention, shali nol use force, except when
sirictly necessary for the maintenance of security and order within the institution, or when personal safety is threatened), See 2lso, Report of ihe U.N. Special Rapporteur Theo van Boven on torture and
other cruel, inhuman or degrading treatment or punishment, “Civil and poltical rights, including the questions of torfure and detention,” Commission on Human Rights, U.N. Doc. EfCN.4/2004/56 (Dec. 23,
2003). (“use of physical force which is not genuinely justified by the conduct of the detainee may amournt to torture or another form of il-trestment.”)

[342] "Workshop 2: Survey of United Nattons and other best practices in the treatment of prisoners in the criminaf justice system,” Twelfth United Nations Congress on Crime Prevention and Criminat
Justice, Salvador, Brazil, April 12-19, 2010, U.N. Doc. A/CONF.213/13 (January 28, 2010), para, 46, {"The use of force must be the last resart in controling detainees or prisoner if good order breaks

dawn."}

[343]Basic Principles on the Use of Force and Firearrns by Law Enforcement, para. 4. slales, “Law enforcement officials, in carrying out their duty, shall, as far as possible, apply non-violent means

befare resarting to the use of force and firearms. They may use farce and firearms only if other means remain ineffective or without any promise of achieving the intended resultt,”

[344]Basic Principles an the Use of Force and Firearms by Law Enforcement, para. 5 states, “[wlhenever the tawful use of force and firearms is unavoidable, law enforcement officials shalt: () Exercise

restraint in such use and act in proportion to the seriousness of the offence and the legitimate objective to be achieved.”



[345]Standard Minimum Rules, Rule 54(1) states, “Officers who have recourse to force must use no more than is striclly necessary,” Code of Conduct for Law Enforcement Officials, art. 3 states, *Law
enforcement officials may use force only when strictly necessary and to the extert required for the performance of their duty.” With regard te instruments of restraint, the Standard Minimum Rules, Rule
34 states, “Such instruments must not be applied for any langer time than is strictly necessary.” U.N. Open-ended Intergevernmental Expert Group on the Standard Minimum Rules for the Treatment of
Prisoners. “Secand Report of Essex Expert Group on the Review of the Standard Minimumn Rusles for the Treatment of Prisoners,” March 20, 2014.

[346) Basic Principles on the Use uf Force and Firearms, 5(a).
[347] Basic Principles on the Lise of Force and Firearms, §(bj,

[348]Standard Minimum Rules, Rule 31. ("Corporal punishment, punishment by placing in a dark <ell, and all cruel, inhuman or degrading punishmants shall be completely prohibited as punishments for
disciplinary eflences.”) Corporal punishment may constitute crugl, Inhuman and degrading punishment. Nigel Rodiey and Matt Pellard, The Treatment of Prisoners under Internationa! Law (3rd ed.},
(Oxford: Oxford University Press, 2009), p.436. See chapter 10 In Rodley and Pollard’s book for an extensive discussian of international |urisprudence on corporal punishment.

[349] Standard Minimum Rules, Rufe 54(2). The European Prison Rules provide that “staff who deal directly with prisoners shall be trained in technigues that enable the minimal use of force in the
restraint of prisonars who are aggressive. “Councll of Europe: Committee of Ministers, Recommendation Rec(2806)2 of the Committee of Ministers to Member Stateés on the European Prison Rules,
January 11, 2008, Rule 66, (European Prison Rules). They also provide that staff who wark with specific groups of prisoners, such as mentally ill prisoners, shal be given specific training for their
specialized work. 1bid., Rule 81.3.

[350] Basic Principles on the Use of Force and Firearms by Law Enforcement Officiale, Principle 3,
{361]Standard Mirimum Rules, Rule 54.
{352|Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, Princlples 6, 22.

[353] Btandard Minimum Rules, 25(2). See also the European Prison Rules, 43.3; “The medical practitioner shaf report to the director whenever K Is cansidered that a prisoner's physical or mental heatth
is being put seriously at risk by continued imprisonment or by any condition of imprisonment, iﬁcluding conditions of solitary confinement.”

[354] Standard Minimum Rules, Rule 26(2). The director is required to *take into consideration the reports and advice that the medical officer submits according to rules 25(2) ang 26 and, In case he
concurs with the recommendations made, shall take immediate stebs to give effect to those recommendations; if they are not within his competence or if he does not concur with them, he shal

immediately submit his own repart and the advice of the medical officer to higher authority,”

[356]United Nations General Assembly, Canvention on the Rights of Persons with Disabilities (CFRD), adopted January 24, 2007, ARES/61/106, entered into force May 3, 2008, signad by the United
States an July 30, 2009, http:/www.unher orglrefwarld/docid/d5a73632 himi (accessed Seplember 17, 2009). The United States has not yet rafified the constitution, but as a signatory, may not take
actions inconsistent with It. Accarding to the canvention, “persons with disabilities include those who have long-term physical, mental intekectual or sensory impairments which in interaction with various
barrlers may hinder thek full and effective partizipation in sociely on an egual basis with others.” The principles refiected i and measures required under the convention are similar to those contained in
domestic leglslation protecting persons with diszbifties from discrimination. lbid., arf. 1, the goals and requirements of the convention are simifar to those established urder section 504 of the
Rehabiltation Act of 1973, 29 U.S.C. § 794(a), and by Title !l of the Americans with Disabiliies Act, (ADA) 42 LS C. § 12131.

[355] "Remarks by the President on the Signing of the Convention on the Rights of Persons with Disabliities Proclamation,” White House Press Release, July 24, 2008, hitps:/iww.whitehouse govithe-
press-officelremarks-president-rights-persons-with-disabifties-proclamaton-signing (accessed April 29, 2045).

[356] Ibid.
[357] "In order to promote equality and elminate discrimination, States parties shal take all appropriate steps to ensure that reasonable accommodation is provided.” CPRD, art. 5(3).

[358]Uniled Nations General Assembly, “Terture and other cruel, inhuman ar degrading treatment or punishment, Note by the Secretary-General,” AB3H75, July 28, 2008, available at
hitp=fiwww.refiworid.erg/docid/48db09e82 hirnl (accessed February 17, 2015).

[359]CPRD, arl. 14(2): "States Pariies shall ensure that if parsons with disabiliies are deprived of their liberty through any pracess, they are, on an equal basis with others, entilled to guarantees in
accordance with internationai human rights law and shali be ireated in compliance with the objectives and principies of this Convention, including by provision of reasonable accommodation.”

[360] United Nations General Assembly, “Torture and other crue!, inhuman or degrading treatment or punishmenl, Nole by the Secretary-General,” A/63/175, July 28, 2008,
hitp=fheranw.refvorid org/docid/48dbe9e82 hirnl (agcessaed February 17, 2015)), p.12,

[361] Gommittee on the Rights of the Persons with Disabilfies, "Statement on article 14 of the Convention on the Rights of Pers ons with Disabilties,” September 2014,
http-fAwww.ohchr.org/ENINewsEvenis/Pages/DisplayMews aspx ?News 10=151638Lang|D=E#sthash.LadfXcOB.dpuf (accessed April 23, 2¢15).

[362] Persons with disabilties are ontithed o freedom from tortwre oF cruel, infiernan, or degrading treatment or punishment. Officials must take effeclive measures to "prevent parsons with disabilities, on
an equal basis with others” from being subjected to such treatment or punishment. CFRD, ari. 15(2.

[363] The Special Rapporteur on teriure has noted thai that prohibited tarture or other f-treatment of persons with mentat disabifies can occur evan in heakh care setlings. Authorilies have sought to
defend certaln cruel practices in health care facilfies on the grounds of efficiency, behavior modification, or medical necessity, but such good intentions may not be sufficient. Indeed, in some cases of
impermissible abuse “the explck or impiict aim of inflicting punis hment, or the objective of inimidation, often exist alongside ostensibly therapeutic enes.” United Nations General Assembly, “Report of the
Special Rapporteur on torture and other eruel, inhuman or degrading treatment or punishment, Juan E. Mendez,” AIHRC/22/53, February 1, 2013,

hitp:/Awwnv.ohchr,org/Documents/HRBodies/HR CounciVRegularSession/Session22/A HRC .22,53_English,pdf (accessed March 17, 2015), p. 6.

{364]Report of the Special Rapporteur Theo van Boven an torfure and other cruel, inhuman or degrading treatment or punishment, civil and poliical rights, including the question of torture and detention,
“Siudy on the situalion of irade it and production of equipment which Is specifically designed {o infict tarfure or other cruel, inhuman or degrading lreatment, its origin, destination and forms,” Commission

on Human Rights, U.N. Doc. EfCN.4/2003/69 (January 13, 2003}.



[365]Ibid.

[366] “The Committee is concerned about reports of brutalify and use of excessive force by the State party’s law-enforcement personnel, and the numerous aliegations of thelr il-treatment of vulnerable
groups...which have not been adequately investigated.” U.N. Committee Against Torture, “Consideration ¢f Reports Submitted By States Parlies Under Article 19 of the Ganventlon, Conciusions and
Recommendations of the Commiltee Against Tarture,” U.N. Do¢. CAT/C/USAICO/2 (20086), para. 27.

[367]“The State party should consider relinquishing the use of electric TaserX26' weapans, the impact of which on the physical and mental state of targeted persons would appear to violate articles 1
and 16 of the Cenvention,” United Nations Committee against Torture, “Consideration of Reports Submitted By States Parlies Under Arficle 19 of the Convention, Gonclusions end recommendations of
the Commitiee agalnst Torture, Perugal,” CAT/C/PRT/CO/4, February 19, 2008, httpfwwwi.umn.edufumanrts/cat/general_comments/portugal2008.himkaccessed March 17, 2015), para, 14,

[368]"The Commitiee Is of the view that the use of electrica) discharge weapons shoukd be subject {0 the principles of necessity and proportionality...” United Nations Committee against Torture,
"Coneluding observations on the fifth periodic repart of the United Kingdom, adopted by the Committee at its fiftieth session,” CAT/C/GBRICOIRSS, May 2013, para. 26; Discussing practices in LS.
prisons: "The Committee remains concerned about the extensive use by the State party’s law-enforcement personnel of electroshock devices, which have taused severa! deaths. The Committee is
concerned that this practice raises serious issues of compatibiity with article 16 of the Convention,” UN Comimiltee against Torture, “Consideration of Reports Submitted Sy States Parties Under Article
19 of the Convention, Conclusions and Recommendations of the Committee Against Torture,” CAT/CIUSAICO/Z, July 25, 2008, para. 35.

[384] “The Committee is concerned in particular by the use of so-calied less lethal restraint devices, such as electre-muscular disruplion devices (EMDs}, in situations where lethal or other serious force
would not otherwise have been used. itis concerned about information according to which polce have used tasers against unruly schoalchidren; mentally disabled .. withaut In mast cases the
responsibi officers being found to have viclated thelr departments’ policies,” U.N. Human Rights Committee, "Committee observations of the Human Rights Committee: United States of America,” UN.
Doc. CCPRICAUSAICO/S (2008}, para. 30. The recommendation continues: *The State party sheuld ensure that EMDs and other restraint devices are only used in situations where greater or lethal

force would otherwise have been justified, and in particular that they are never used against vulnerable persons.,”

[370)*The Commitiee is concerned In particular by the use of so-called less lethal restraint devices, such as electro-muscular disruption devices (EMDs}, in situations where lethal or ofher serious force
would not otherwise have been used” and “ftjhe State party should ensure that EMDs and other restraint devices are only used in situations where greater or lethal force would otherwise have been
Justified...” United Nations Human Rights Committee, “Consideration of Reports Submitted by States Parties under Article 40 of the Covenant, Concluding observations of the Human Rights Committee:
United States of America,” CCPR/C/USAICO!3, December 18, 2008,

{371]Ibid,, “The State party shouid bring its policies inte ine with the United Nations Basic Principles on the Use of Ferce and Firearms by Law Enforcement Officials.”

[372)*The Cemmittee Is concerned about ... reperts of excessive use of force by certain law enforcement officers inciuding the deadly use of tasers..., The State Party should (a)} step up its efforts 1o
prevent the excessive use of force by law enforcement officers by ensuring camplance with the 1990 UN Basic Principles on the Use of Force and Firearms by Law Enforcement Officers; ... and (c)
improve reparting of excessive use of force violations and ensure that reported cases of excessive use of force are effestively investigated, aleged perpelrators are prosecuted and, ¥ convicled,
punished with appropriate sanctions, that investigations are re-opened when new evidence becomes avakable, and that victims or their families are provided with adequate compensation,” United
Nations Human Rights Committee, "Concluding observations an tha fourth report of the United States of America,” CCPRICAIBAICOZS, April 23, 2014, para. 11.

[373]The CPT was set up under the 1987 Council of Europe Convention of the same name (hereinafter “the Convention”) with a mandate of examéning the conditions under which persons are deprived
of thatr liberty with & view to sirengthening thelr protectien from torture ard from irhuman or degrading treatmert or punishment, Itis one of the most Informed and authoritative analysts of conditions of

confinement and their compliance with human rights standards.

[374) European Cammittee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT), "CPT Standards,” CPT/InE (2002) 1 - Rev. 2015, Strasbourg, January 2015,
http:fhwww.cpt.coe.intfen/dosuments/eng-standards. pdf (accessed March 17, 2015), paras. 69-70.

{375)Ibid., para. 71,
[376}Standard Minimum Rules, Rule 33.
[377]Standard Minimum Rules, Rule 34.

[378] Report of the apen-ended intergovernmental Expert Group on the Standard Minimum Rules for the Treatment of Prisoners at its Fourth Meeting, Unded Nations Office of Drugs and Crime,
hitp:iwww.unodc org/unadc/enfjustice-and-prison-refarrm/expert-group-meetings-8.html (accessed April 3, 2015). The recommended revisions will be considered at the 13tk UN Congress on Crime
Prevention and Criminal Justice (Doha, 12-1% April 2015) and may be adopted at the 24th session of the Cammission on Crime Prevention and Criminal Justice {Vienna, 18-22 May 2015),

[378]European Gourt of Human Rights, Taf v. Estonia, Judgment of February 13, 2014, no, 66393/10, hitp:/hudoec.echr.coe.int/sites/eng/pagesisearch.aspx ?i=001-140785 (accessed April 2, 2015).
Paragraphs B1-82 of the judgment read In refevant parl as follows: “The Court reterates, however, that means of resiraint should never be used as a means of punishment, but rather in arder to avoid
self-harm or serious danger to ather individuals or to prison.... In the present case, the Courl considers that it has not been convincingly shown that after the end of the cenfrantation with the prisan
officers the applicant—who had been locked in a single-occupancy discipiinary cell—-posed a lhreat to himself or athers that would have justified applying such a measure. Furthermore, the periad for
which he was strapped to the resiraint bed was by no means negligible and the appficant’s prolorged immobilization must have ceused him distress and physical discomfort. In view 6f the above and
considering the cumulative effect of the measures used in respect of the applicant an 4 July 2008, the Court finds that the applsant was subjected o inhuman and degrading treatment in violation of

Arlicle 3 of the Convention.”

[380]European Court of Human Rights, Julin v. Estonia, Judgment of May 28, 2012, nos. 16563/D8, 40841/08, 8152410 and 18656/10, hitp:/hudoc.echr.coe.inV/sites/eng/pagesisearch.aspx 7i=001-
110948 (accessed April 2, 2015), Paragraph 127 of the judgment reads in relevant part 2s foliows: “Even assuming that his banging on the door of the celt had severely disturbed peace and order in the
prison, the Caourt deubts that confinement in the restraint bed can have been the least intrusive measure avai]ablé in this context. There is no indication that before the spplicant’s placement in the

resfraint bed, or in the course of the application of this measure, alternatives such as confinement to a high-securily cell were considered.”
[3B1]CPT Standards, para. 53.

[382] ECHR, Taf v. Eslonia, para. 78 and 82. Paragraph 78 of the judgment emphasize thal "pepper spray is a potentially dangerous substance and should not be used in confined spaces: even when



used in open spaces, there should be clearly defined safeguards in place.... Having regard to these potentially serious effects of the use of pepper spray in a confined space on the one hand and the*
alternative equipment at the disposal of the prison guards, such as fiak jackets, heimets and shields on the other, the Court finds that the circumstances did not justify the use of pepper spray.”

[383]Tbid.
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Good Afternoon Committee Chairs and Council Members. My name is Dr.
Frank Proscia and | am the President of Doctors Council SEIU which
represents thousands of doctors in the Metropolitan area, including in
every HHC facility, the New York City Department of Health and Mental
Hygiene, New York City School Health Program, and New York City jails
including Rikers and Vernon C. Baines Correctional Barge. Thank you for
the opportunity to testify today.

As we know, individuals with behavioral health issues comprise an
increasingly larger percentage of the total number incarcerated at Rikers.
In recent months, the Council and the Administration have introduced
various measures and funding streams to address mental health issues in
the criminal justice system and Doctors Council SEIU applauds those
efforts.

Our doctors working at Rikers Island are keenly aware of the mental
health issues on the island. Put simply, even with new programs and
housing units in place, detainees with behavioral health issues at Rikers
are underserved because of significant shortcomings in medical staffing.
For example, there are currently 13 full time vacancies for psychiatrists on
Rikers Island out of 50 full time positions —that’s a 26% shortage. In
recent years, 6 full time psychiatrist positions have been cut by Corizon.
Today, there is only one overnight psychiatrist available for the whole
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island.

What does this mean in practice? Our psychiatrists have reported they are
unable to spend significant amounts of time with patients. Also,
detainees with behavioral health issues sometimes act out in clinical
settings, especially with long wait times, becoming agitated and making
the visit more challenging for the detainee and the clinician.

Access to mental health services and general medical care is critical. It is
unacceptable that in some cases, only 50 percent of detainees in need of
care are actually seen in the clinics.

Doctors Council has spoken frequently about the workplace safety issues
that can arise from these dynamics. DOC, DOHMH, and Corizon all have a
role to play in establishing better protocols for the transport of detainees
and the physical plant conditions that can ensure workplace safety in
clinics.

Just as important as staffing is the inclusion of front-line doctors in
decision-making in assessing new programs and protocols prior to putting
them in place by DOC. Doctors at Rikers very much want to be part of
conversations about how better to handle detainees with behavioral
health issues.

We were pleased to see a bill introduced last week by Council Member
Gibson, Intro 0770, a proposal requiring that the DOC establish a crisis
intervention program. Our doctors are ready, willing and able to weigh in
on protocols to improve across agency responses to crises. We
recommend that the doctors at Rikers Island, especially the psychiatrists,
be included in the course of planning and training of others for the crisis
intervention teams.
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Our doctors have echoed the call for expansion of certain services such as
drug treatment and detox programs. Furthermore, access to any mental
health programs, services or housing units ought to be considered with
translation services in mind. For many detainees, English is their second

language.

Doctors Council commends the culture of change that has made
alternative housing programs like CAPS possible. We also applaud the
administration’s funding proposal to provide psychiatric assessments and
after-school therapeutic arts programming for all youth under 21 and
substance abuse programming for 16-21 year olds. We recommend more
of the same in the adult population.

Culture may be the most challenging aspect of reform at Rikers. Our
doctors are absolutely committed to everyone’s safety, and realize the
necessary balance of restrictive techniques in a correctional setting along
with appropriate medical follow-up, psychiatric counseling and medication
management. A cuiture change though difficult is necessary and possible.

Lastly, an important piece of this discussion should be around continuity
of care. We all know the disturbing statistics about prisoner reentry
among individuals with mental health issues. We believe discharge
services can be better coordinated with HHC directly without
subcontracting for outpatient psychiatry. In-jail teams should be trained to
connect detainees with local HHC facilities and offer information about
enrollment into Metro Health Plus which is HHC's insurance program.

Thank you for the opportunity to testify today.
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Good afternoon. My name is Lori Zeno. I am the Deputy Director of Queens Law Associates.
Thank you Council Member Lancman for inviting me to speak today.

My organization, Queens Law Associates, is a public defender office, located in Queens County
that represents more than 25,000 people annually in criminal and family court, and provides
advice and representation on immigration matters. QLA is constantly working to provide quality
comprehensive legal services.

We welcome this administration’s commitment to reforming the criminal justice system. The
much needed reforms outlined in the Mayor’s Action Plan will benefit our most vulnerable
population: those in need of mental health and behavioral services rather than incarceration.
These reforms are a clear acknowledgement that the old criminal justice system did not work!

This proposed $130 million dollar investment has the potential to reduce unnecessary arrests and
incarceration, re-direct criminal justice resources to where they will have the greatest public
salety impact, and finally make our City’s criminal justice system more fair. In the long term,
this plan will benefit many people.

While this Action Plan is comprehensive some concerns remain. First, the projected timeline of
the rollout of a number of these reforms will take too long. By that I mean, what about all of the
people who need services right now? [ believe there are immediate steps that can be taken to
make programs accessible and more affordable to people in need of services.

Ten- thousand people are in jail today. Almost 40% of that 10,000 (I’m talking about 4,000
people) are facing behavioral health issues on some level. Of those 4,000 people, only 7% (less
than 300 people) face serious mental illness that means that the overwhelming majority with low
level mental health issues are not currently getting the services they need.

Second. this plan relies heavily on court-involved individuals having access to and qualification
for Medicaid, which they do not. Consequently, finding a program that will take such a program
is nearly impossible. Treatment courts and certain diversion programs cannot accept clients
without Medicaid. private insurance, or the ability to self-pay. These requirements exclude a vast
number of people. Applying for Medicaid is a lengthy and complicated process. If at the time of
arrest. a person does not have active Medicaid benefits, it often delays a disposition of a criminal
case. Even if a client does have Medicaid. without a co-existing disorder such as mental health or
substance abuse, Medicaid will not cover certain types of programs. The types of programs that |
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am referring to are the types of programs that are actually offered as disposition in courts by
district attorneys and judges such as: anger management, batterer's intervention program, or
parenting skills classes.

Intake fees for some programs are as high as $75 and each additional session can cost up to $50.
The sliding scale fee schedules only lower costs slightly and require significant documentation
that oftentimes our clients do not have. Participation durations can range from 6, 12, 24, or 52
weeks depending on the program type and plea negotiated. This is an immediate and urgent
problem; these issues cannot go unaddressed.

Moreover, [ am concerned that this action plan is not address the needs of the diverse population
of Queens County that has many foreign-born residents, People that are undocumented have
extremely limited treatment options. Treatment costs are high and self-payment is out of reach
for these individuals. One possible solution to this problem is to offer scholarships or free
services so that all individuals can benefit from these reforms.

Treatment prevents recidivism, leads to favorable dispositions, and favorable plea-bargaining,.
The benefit to resolving criminal matters quickly, and with treatment alternatives, is found not
only in cost savings; it extends to offenders and their families, reuniting families allowing
families to remain intact when possible. Treatment and diversion reduces the collateral
consequences of incarceration such as loss of housing, income, and employment.

There are many ways to modify the action plan. For example, designate funds to public defender
offices for client scholarships for co-pay fees at necessary programs. Assign grants to existing
programs appropriated for lowering intake and session fees for indigent participants.

The Action Plan is correct in addressing the need for more diversion possibilities at
arraignments. While early diversion is admirable and innovative, we must ensure that due
process and confidently rights are protected. Court-involved individuals must have a clear
understanding of their confidentiality rights and make a knowing and voluntary waiver of those
rights before speaking with any court representative. An explanation of these rights and the
effect of the waiver on their criminal case must be explained by an attorney. We also caution that
this added screening may delay the arrest to arraignment time it not effectively managed.
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Tuming now to the tunding aspect of the Action Plan, of the $130 million invested into this
Action Plan, $40 million is from District Attorney’s asset forfeiture fund. While we agree that
redirecting these funds to help reform the criminal justice system is a great idea we note that the
forfeiture procedure itself needs some scrutiny and perhaps reform. Some measures must be
taken to ensure that only funds that appropriately qualify for forfeiture are taken from court-
involved individuals before they are included in this fund.

Finally, going forward I hope that this Action Plan will expand to include provisions for the
sealing and expunging of criminal convictions. As you know, a criminal record, and associated
collateral consequences is a tremendous barrier to stability and an obstacle to entering and
remaining in the workplace.

Thank you again for allowing me to comment on the proposed reforms to our criminal justice
system. | am excited to be here, and excited to be a part of this tremendously important process.

Thank you.
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Summary:

e Not every indigent client qualifies for Medicaid

e Medicaid does not cover all behavioral and educational programs
our clients need

e [ndigent clients cannot afford a $75 program intake fee and
additional $50 per session fee

» The sliding scale currently in place does not lower costs enough to
make it affordable

e As aresult, plea negotiations are delayed and at times halted,
clogging court calendars

s NYC residents are not receiving necessary services to better their
lives because they cannot afford it

¢ Short-term solution: designate funds to public defender offices for
client scholarships for co-pay fees at necessary programs

e Assign grants to existing programs appropriated for lowering
intake and session fees for indigent participants

e In the long term, find ways to create free programs that are
accessible to all NYC residents

» We cannot expect to help the most vulnerable populations gef
better while still charging them fees; access to programs must be
free

Last year in New York City, 312,193 people were arrested.’ Of those
arrests, 60,558 occurred in Queens County.2 Queens Law Associates
represents approximately 25,000 people charged with crimes in Queens
County each year. Currently there is a major cost barrier preventing
indigent clients from participating in services needed not only to
better their lives but also to resolve their criminal cascs. Our clients
need affordable access to miental health treatment, alcohol and substance
abuse counseling and behavioral and educational programs such as: anger
management, batterers” intervention, and parenting skills.

! http://www.criminaljustice.ny.gov/crimnet/ojsa/arrests/NewYorkCity.pdf
? http://www.criminaljustice.ny.gov/crimnet/ojsa/arrests/Queens.pdf
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In 2014, 25.5% ot all drug felony arrests in Queens County resulted in a
conditional discharge.” Generally speaking clients either participated in a program, engaged in
community service, paid fines, agreed to forfeiture of funds, or had another condition attached to
their conditional discharge. In 2014, 18.3% of all misdemeanor arrests in Queens County
concluded with a conditional discharge.* In Queens County, some charges are commonly
resolved with dispositions involving programs such as: drinking and driving, domestic
violence, petit larceny, endangering the welfare of a child, sexual offenses, and various drug
related charges.

It is true that New York City has made great progress toward improving public safety and
reducing the jail population. As of February 27, 2015, the population at Riker's Island was 9,822
this is the first time the population has been below 10,000 since 1984. NYC criminal justice
policy has begun to focus on broad-based, systemic intervention and diversion. The variety
of treatment programs utilized by the NYC court system demonstrates that the criminal justice
system is increasingly receptive to the benefits of safely diverting individuals charged with
crimes out of costly incarceration and addressing the behavioral health conditions underlying
criminal behavior. Allowing people to participate in programs may actually help address the
issue that lead to the initial criminal behavior and prevent or reduce recidivism.

Instead of incarceration, the justice system has begun relying on programs to supply
appropriate services, supervision, and accountability to certain populations. NYC Treatment
courts that enter into conditional pleas with clients while programs monitor treatment compliance
during the pendency of the plea are the perfect example. Clients remain at liberty while getting
the services and treatment they need to be a functioning and contributing member of
society. The client is able to maintain contact with their family, who oftentimes can be an added
support system. This court connects clients with resources and services they need to get their life
on track creating a sustainable life treatment plan for them. The problem is that unless a client
can qualify for Medicaid, has private insurance, or can self-pay, they cannot participate i
treatment. Immediately. this eliminates anyone who is undocumented from participating in this
opportunity. Additionally, it is a long process getting someone approved for Medicaid so if
someone is incarcerated, they may not be a candidate tor this court unless benefits are already in
place at the time of arrest.

¥ hitp://www.criminaljustice.ny.gov/crimnet/ojsa/dispos/queens.pdf
* hitp://www.criminaljustice.ny.gov/crimnet/ojsa/dispos/queens.pdf
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Furthermore, even if a client has Medicaid in place oftentimes it does not cover all
the services they need. For example, anger management is a common program our clients need.
In 2014, EACH DAY, NYPD officers responded to over 770 domestic incident reports.” It is
evident that NYC residents can benefit from the healthy relationship advice that an anger
management program has to offer. Some of these programs have intake fees ranging from
350 to $75 and then cach additional session is anywhere from 325 (if granted a sliding
scale) to $350. The Queens County District Attorney's Office usually requires a client to engage
in 6 to 12 sessions depending on the severity of the case. Batterers’ intervention program has a
similar price point, only that program has durations of either 24 or 52 weeks depending on the
plea entered. Parenting skills classes also have similar costs associated with participation. Almost
all the programs our clients need have associated costs.

The risk associated with agreeing to engage in a program that you cannot afford is
hazardous. You can be sentenced to jail as an alternative for failure to complete the
program. Oftentimes, this does happen. Additionally, completing a program is a condition of
being allowed back into your residence and having visitation with your family. If you do not
complete the program, the court will not modify the order of protection to a limited order
from a full order of protection. If you took a conditional plea to a misdemeanor, that charge
may remain on your criminal record instead of the promised reduced violation (which is not a
crime) if you completed the program. If you pled guilty to a felony that felony will now stay on
your record instead of the promised reduction to a misdemeanor upon successful completion of
the program. This can affect client's employment status, public benefits, financial aid,
immigration status, voting rights, housing rights (NYCHA), driver's license, security license,
Taxi and Limousine Commission license, other specialized work licenses, union memberships,
etc. Criminal convictions and the coliateral consequences that follow are devastating and
the impacts last a lifetime.

It is proposed that New York City Council address the cost barrier to treatment
using one of several methods. In the short term, designate funds to public defender offices
for client scholarships for co-pay fees at necessary programs. Assign grants to existing
programs appropriated for lowering intake and session fees for indigent participants. In the long
term, took forward and find ways to create free programs accessible to all NYC residents, We
cannot expect to help the most vuinerable populations get better while still charging them fees:
access to programs must be free!

* http://www.nyc.gov/html/prob/dawnloads/pdf/mou_grants_to_encourage_03192015.pdf
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AN OUTLINE OF CJA OPERATIONS

CJA is a non-profit agency serving as the City's pretrial agency, under contract to the
Mayor's Office of Criminal Justice. It has been doing so since its incorporation in 1977, although
it traces its roots to the original pretrial program, The Manhattan Bail Project in 1961.

Interviewing - CJA interviews virtually all arrested defendants held for arraignment (on-
line cases) in the Criminal Court and prepares a report to assist the judge in making the
release/bail decision in continued cases. The report includes a statistically-based assessment of
the risk that the defendant might fail to appear if released. When the risk appears low, the
report specifically recommends Release-on-Recognizance. In 2014, the agency's staff
conducted approximately 270,700 such interviews.

Appearance Nofification — For all cases continued past arraignment, and for DAT
arraignments, the agency provides phone and text reminders of the next court appearance for
the purpose of reducing failure-to-appear (FTA). For those without phones, the agency sends a
letter.

Bail Expediting (BEX) — In cases in which bail set at $2,500 or less in the Bronx, and
$3,500 or less in Manhattan, Brooklyn, and Queens, agency staff re-interview the defendant
immediately after the arraignment to identify a person or persons who might serve as a bail
surety for the defendant. If the defendant identifies such a person, staff reach out to inform him
or her of the arrest and the bail amount. If the potential surety expresses a willingness to post
the bail, and to do so within the next two hours, he or she will be instructed on how to do it, and
the Department of Corrections will hold the defendant for a couple of hours before transporting
him or her to a correctional facility.

Failure-to-Appear Units (FTA) — With the implementation of these units in the Bronx
and Manhattan this fiscal year, all of the large boroughs are now covered. Each day agency
staff members review the calendars from the Criminal Court and the Criminal Parts of the
Supreme Court to identify all cases in which a warrant was issued for the defendant’s failure to
appear. Staff members then attempt to notify the defendant (through live phone calls, letters,
and soon-to-be introduced text messages) of the missed appearance, the issuance of the
warrant and the importance of his returning to court as soon as possible. Among the on-line
cases, 51% of the cases in Brooklyn, and 52% of the cases in Queens, returned to court and
had the warrant vacated. Given the newness of the program in the Bronx and Manhattan,
comparable figures are not yet available.

Supervised Release Programs — In August of 2009, the agency, with the assistance
and support of the then Criminal Justice Coordinator's Office, designed and implemented a
program offering supervised release as an alternative to detention for use by the courts in non-
violent felony cases. Potential cases are further screened to eliminate those with more than one




prior felony conviction andfor more than six prior misdemeanor convictions, and those with an
extensive warrant history. To dramatically reduce the likelihood of the program being used in
cases in which the imposition of bail is unlikely, those cases in which this is a first arrest and the
CJA report had recommended ROR, are excluded from consideration. When a case appears to
be potentially eligible, the program’s court representative confirms with the defense attorney if
bail is likely to be set and seeks the attorney’s permission to pursue the case further. If that is
given the court representative will interview the defendant to explain the nature of the program,
determine his willingness to participate in it, and verify his residence, phone numbers and
contacts in the community. The defense attorney is informed of his client’s eligibility and may
then propose the supervised release program as part of his bail application.

When the court places the defendant in the program, a program contract is signed and
made part of the court papers. The client is then required to report to the program office and
meet with his or her social worker/case manager. Two in-person sessions and one phone
contact per week will be required at the initial stage of participation. The case manager, who is
a social worker, will conduct an extensive assessment designed to identify substance abuse
problems and/or mental health conditions for which referrals to appropriate service agencies will
be offered. A letter summarizing the client's status in the program is sent to the court for all
scheduled appearances until the case is disposed, and an off-calendar letter will be delivered
when there is serious misconduct, such as re-arrest and detention while under supervision, or
loss of contact with the client.

The Queens program began in August of 2009 and has served 1,807 clients since that
date. Approximately 86% have completed the program successfully, while approximately 4%
have had their supervision revoked for failing to appear, and another 7% had it revoked for a
new arrest and detention.

Given the success of the Queens program, the City invited the agency to extend it to
Manhattan in April 2013. Over the last two years, 776 clients have participated in the program,
with approximately 81% compileting it successfully, while 5% had their supervision revoked for
failing to appear and another 8% for a new arrest and detention.

In both programs, the overall percentage of clients with a docketed re-arrest is 24%.
However, the majority (nearly three quarters of the rearrested clients in Queens and two thirds
of those rearrested in Manhattan) were charged with quality-of- life misdemeanor and lesser
offenses.

52 Duane Street, Third Floor, New York, NY 10007-1231 (646) 213-2500

The mission of the New York City Criminal Justice Agency, Inc.,
is to assist the courts and the City in reducing unnecessary pretrial detention
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My name is Lisa Schreibersdorf. I am the Executive Director of Brooklyn Defender Services
(BDS). BDS provides innovative, multi-disciplinary, and client-centered criminal, family and
immigration defense, civil legal services, social work support and advocacy to more than 45,000
indigent Brooklyn residents every year. We recently represented our 400,000" client. I thank the
Committees for holding this important hearing today to discuss the Mayor’s Action Plan for
Behavioral Health and the Criminal Justice System.

As interest in reforming our justice system grows among policymakers, BDS offers the wisdom
and expertise of our staff and the stories of our clients. We can provide the facts and real
experiences necessary to inform smart changes to make our laws more fair, effective, and
humane. As a comprehensive indigent legal service organization, we are committed to helping
enact systemic reforms that will improve outcomes for our clients before, during and after
contact with the criminal, family, civil or immigration court systems.

Within BDS, we have a number of specialized units — for adolescent clients, clients with a
serious mental illness, immigrant clients, veterans and victims of human trafficking. We find that
nearly all of our units have routine experience with clients managing behavioral health
symptoms, as this is a population that is uniquely vulnerable to arrest and typically receives
worse outcomes at every step of the criminal legal process, when compared to other clients. BDS
utilizes a model that includes two dedicated specialized attorneys to work with individuals with
mental illness, as well as over 150 attorneys who assist clients throughout our criminal, family
and immigration defense practice areas. Our team of licensed social workers and legal assistants
provide logistical support for our clients during their legal cases and provide supportive
counseling as well — particularly critical for clients with mental health issues who are spending
time incarcerated. Similar to the rest of our caseload, our mental health cases arise from a wide
range of alleged criminal offenses ranging from trespass and drug possession to assaults and
other violent felonies. (More than two-thirds of arrests overall in New York City are for
misdemeanors.) In addition to our work in the criminal court system, our Family Defense
Practice represents about 2,000 families at all times, of which half are at risk of losing their
children because of challenges associated with managing a mental illness.

We have an intimate perspective into the tragic nexus between unmet mental health needs and
involvement in the criminal justice system. We agree generally with the recommendations of the
Action Plan, and thank the administration for outlaying $130 million and additional resources to
jump-start the process of finding solutions for what has been a far-too-long ignored reality; as
Mayor Bill de Blasio put it: “Many people who cycle through the system could be better served —
and public safety improved — if their underlying conditions were addressed effectively.” On any
given day at least 38 percent of the jail population in New York City has a diagnosed mental
illness, with about one-third of that number managing serious mental illness such as
schizophrenia or bipolar disorder. The need has become higher in jails, as our city and state have
divested from community mental health care alternatives. Broken Windows policing vacuums up
far too many people into the system.

The Action Plan recommends that people who may be in need of behavioral health services:

1) Do not enter the criminal justice system

Brooklyn Defender Services 177 Livingston Street, 7th Floor T (718) 254-0700 www.bds.org
Brooklyn New York 11201 F (718) 254-0897 @bklyndefenders



2) If they do enter, are treated outside a jail setting
3) If'they are in jail, receive treatment that is therapeutic rather than punitive in approach
4) And that upon release, they are connected to effective services

We support this basic outline; we also support many of the more specific recommendations, such
as additional training for police officers, the concept of drop-off and respite centers for short-stay
services, the expansion of supervised release and universal screenings for physical and mental
health concerns by the Department of Health and Mental Hygiene pre-arraignment. We remain
wary of many risk assessments, which are not immune to racial biases and run the risk of further
entrenching the racial disproportionalities endemic to the criminal justice system. We believe
that the Action Plan would benefit from a Racial Impact Statement, so that stakeholders could
get a clearer understanding of how any policy changes might impact different demographic

groups.

Prior to Arrest

For our mental health clients, the disruption of treatment and the path to possible
decompensation begins at the moment police respond to the scene. This is why we believe that
diversion is an essential starting point for reforms. We believe that the greatest good can be
achieved by deciding not to arrest individuals with mental illness if there is another safe and
viable altemative, particularly in low level offenses. In New York City today, when a 911 call
comes in requesting emergency assistance for what is commonly referred to as “Emotionally
Disturbed Person,” or EDP, the options of the first responder teams, which are typically
comprised entirely of police, are very limited. These first response teams should be expanded to
include social workers and/or mental health clinicians trained to conduct critical assessments
during moments of crisis. Additionally, the police should be trained to interact with potentially
mentally ill people and their families in a manner that de-escalates the situation. Linkages to
treatment and hospitals or other service referrals should be the first steps before a consideration
of further involvement by the criminal justice system, The recommendations of the Mayor’s
Task Force on Behavioral Health are promising, but implementation will be challenging if we
continue to rely solely on the police to respond to community needs.

Many police calls come from family members or loved ones secking crisis mental health
services, referrals and assistance, not a criminal justice response. Discretion has been eliminated
from the police in many matters, especially those that can be categorized as “domestic violence.”
Even if the police believe the mentally ill person should go to the hospital rather than jail, they
are not permitted to do anything other than arrest the person. This is discouraging because many
families call the police in the hopes of receiving help and feel betrayed by the arrest of their
loved one. We believe this dynamic contributes to the dangerous escalation of some situations
and adds to the tense relations between the police and the communities served by our office. By
giving the police more options and more discretion regarding the response to people with mental
health issues, especially on lower-level offenses, the moment of contact can be an opportunity to
begin treatment rather than the start of a slide backwards.

Around the country there are various models, including multi-disciplinary “Crisis Intervention
Teams,” (CIT) which create better outcomes during the initial contact with the criminal justice
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system for people with mental illness. This model includes the possibility of going to a hospital
rather than being arrested, diverting the person from the criminal justice system entirely. We are
encouraged by commitments by the Mayor to fund a CIT pilot program in Manhattan, and hope
the program will be implemented broadly in the near future. There is a strong need for such a
program in other boroughs, particularly in the communities from which our clients come. If
people are identified as having a mental illness, calling in community-based services, not the
legal system, is the best first option whenever possible. The impact of incarceration on public
health cannot be overstated; being locked up negatively effects family and community ties,
employment, housing options, treatment access, and the experience of incarceration often leads
to new trauma.

We recently attended a presentation by the Mayor’s Office of Criminal Justice on CIT’s and
were disappointed to learn that the CIT program being imagined for NYC is being designed
solely by the NYPD with support from MOCJ. Where are the mental health service providers in
this process; where are the mental health service consumers?

From Arrest to Arraignment

Generally, when our clients are arrested, they spend about 20 hours at the precinct and at central
booking before they are arraigned by the court. During this time, most of our clients have not
received any of the medication they were taking in the community. Many clients with health
needs are treated dismissively by police officers. Only those people with what are deemed
critical health care needs typically have a chance to gain access to hospital care. In an attempt to
gain more information about this process, our office has filed a Freedom of Information Act
request to both the FDNY (which provides Emergency Medical Services screening at bookings)
and the NYPD more than seven months ago with no response. In October 2014, a client of ours,
Jasmine Lawrence, 22, died in police custody because of a failure to provide medical care.

Our experience is that police officers are generally unwilling to give any of our clients any
medication while they are in custody immediately after arrest. There are hundreds of stories
about family members at the precinct begging the officers to give their loved one blood pressure
or asthma medicine to get them through the next 24 hours with little success. Last year, an
elderly female client of ours died right after her arraignment because she was not provided with
diabetes medicine during her stay in custody even though her sister came to the precinct with the
insulin. In 2013, Kyam Livingston died in Brooklyn Central Bookings after being denied needed
medical care by officers who watched her perish rather than call an ambulance. Ms. Livingston
was told by officers at Central Booking that they would intentionally delay her arraignment, and
that they would “lose her papers™ if she continued to make requests for a doctor.

Like Ms. Livingston, our clients who ask to see a doctor or go to the hospital are discouraged and
even threatened by officers, resulting in few secking treatment during this time. These practices
are unacceptable on their face and result in serious harm (and even death) on a shockingly
regular basis. For people with a mental illness, this unwillingness to meet the medical needs of
arrested people results in significant decompensation. We recommend that the Committees
review local police department policies and practices at the time of arrest and until the arresting
officer turns over custody of the individual. Certainly, any person who needs medication should
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be able to receive this medical treatment regardless of whether they have been arrested. A
complete screening by DOHMH prior to arraignment in every arrest would make a dramatic
difference in the care and assessment that our clients receive between arrest and arraignment.
Unfortunately, case processing times often trump best practices in this regard.

Issues such as homelessness, substance abuse, and serious mental health issues can leave this
demographic more likely to have bail set and thus be incarcerated due to poverty. It is very
common for clients who have been identified as suffering from serious mental illness at
arraignment who are charged with low-level, non-violent offenses to be detained and sent to City
jails. The Council should analyze and review the information regarding why people are in
custody prior to conviction and consider significant changes to the current practices and policies
surrounding the application of bail. There are many suggestions we can make about bail for
misdemeanor cases, but some that would have the biggest impact on our mental health clients are
(1) voluntary supervised release as an alternative to bail; (2) regular review of bail by the court
with a presumption that bail should be lowered or eliminated if a person cannot post that bail; (3)
presumptive release for a person with a mental illness if they are going to a treatment facility or a
valid treatment plan has been proposed to the court.

Diversion and Alternatives to Incarceration

As an original stakeholder in Brooklyn Mental Health Court, BDS supports the mental health
court model, which affords defendants an opportunity to participate in community-based mental
health treatment, improves their overall quality of life and seeks to avoid the collateral
consequences of felony and criminal convictions. BDS has seen some positive results with the
alternatives available through the mental health court and Crisis Intervention Teams. Under the
current paradigm, mental health court provides dramatically improved criminal justice outcomes
for many of our clients, but in order for our clients to be accepted into the program they must be
willing to plead guilty to the charges before them. For clients who are innocent or who do not
recall the event, this is not always a fair request. It also forces people to waive their legal rights,
such as to contest the legitimacy of the arrest. Another problem is the long wait for services.
There is an extreme shortage of treatment beds in most facilities our clients need to go to from
jail. This causes longer stays in jail facilities than our other clients face. Many clients give up on
treatment solely because they have to wait in jail for a treatment bed. Also, for these clients, the
delays often result in their conditions deteriorating. We have lost many opportunities for
placement because clients previously accepted into a program subsequently become too
symptomatic due to their extended stays in jail.

The following story comes from a BDS attorney:

Robert, a person living with schizophrenia, was arrested on a non-violent felony. He reported
experiencing auditory and visual hallucinations and a competency examination was ordered
shortly after his arraignment. He was subsequently found unfit to proceed with his court case. He
was ordered committed pursuant to C.P.L. §730.50. The delay for transfer from New York City
DOC to the forensic psychiatric center for evaluation took 6 weeks. Robert remained at the
forensic psychiatric center for approximately two months. Upon his return to Rikers Island,
Robert awaited approval for an alternative to incarceration offer from the prosecutor. By the time
his case had been approved for a mental health program offer Robert had decompensated
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mentally and been the victim of serious assaults while at Rikers Island. His mental health
deteriorated to the point that he had to be hospitalized at Bellevue Hospital Prison Ward. This
destabilization prevented Robert’s inclusion in mental health court.

Inside the Jails

People held in correctional facilities are the only demographic in the U.S. with a constitutionally
mandated right to health care. However, the health care currently provided in jails and prisons is
deplorable. The fact is that correctional facilities were never intended to function as health care
providers, yet they currently house overwhelmingly large populations of individuals with serious
mental illness and other complicated health needs. Treating and stabilizing serious mental
‘illness, in particular, is a delicate medical process that is deeply compromised by jail and
correctional environments, which frequently trigger and exacerbate many common symptoms.
Confinement is not therapeutic. Jails and Prisons are not hospitals, triage or respite centers, or
by their very nature, therapeutic environments. Comprehensive and individualized care is not
provided to detained BDS clients as it would be in the community at a hospital, mental health
clinic, or treatment program, and our clients with serious mental illness or other acute health
needs suffer tremendously as a result. Psychotropic medication has become the default treatment
method for mental illness in correctional facilities. However, medication management without
the supplement of supportive mental health services (i.e. individual or group therapies, case
management services, supportive housing) that exist in the community is not medically sufficient
care. This is a phenomenon experienced across the country, but it is especially true here in the
New York City jails, including Rikers Island. In the absence of adequate care and support, and
in extremely harsh environments like prisons and jails, people with mental illness often fall into a
devastating cycle decompensation, rules infractions, and punitive segregation.

Over the past decade there has been a dramatic increase in the number of people held in City jails
who have a mental health diagnosis. Today this demographic represents some 40 percent of the
overall population at Rikers Island. Often lacking the community ties to support a successful bail
application, mentally ill New Yorkers are disproportionately pulled into pre-trial detention and
held in City jails during the processing of their cases. While each of our clients arrives with a
unique history and circumstances, different strengths and challenges, most of our incarcerated
mental health clients share particular patterns of decompensation while in the custody of the
DOC. These clients typically have a hard time adjusting to the distressing conditions of jail and
struggle to follow the seemingly arbitrary and inconsistent rules that govern their behavior while
they are locked up. Even if they have been receiving good care prior to incarceration, medication
is the sole option for treatment once they are in jail. Clients suffer many breaks in their
treatment, especially abrupt changes in the medication they were on and many stops and starts
with medication while in jail.

It is very common for our clients who are not getting the full breadth of treatment they need to
decompensate very quickly. Many of our clients act out, disregard the orders of Correction
Officers or commit minor jail infractions like failing to bathe or not maintaining a tidy cell. Such
clients can be frustrating to other inmates and are likely to be victimized while in jail. Clients
who are expressing symptoms of mental illness may appear to be disobeying orders or even be
perceived as aggressive by DOC staff. They are disproportionately placed in solitary
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confinement, which by its nature is guaranteed to exacerbate their mental health symptoms. They
decompensate further, sometimes attempting suicide and always losing ground in the lifelong
battle they wage with their illness. This lost ground may never be recovered as additional
symptoms, diagnoses, physical injuries and mental trauma from the experience leave their
indelible mark on these clients. When their case is resolved, they are, for all intents and purposes,
cast back out into the community—our neighborhoods—Iless able to manage their illness on their
own, further disconnected from family and friends and without knowledge of how to continue
their medication regimen or where to go should they want assistance. Often they were arrested
for a minor crime and the end result is to leave them much worse off than they were before their
arrest—at a tremendous financial cost to taxpayers.

Our social workers and jail services staff are able to advocate for our clients who are not
receiving adequate care under the supervision of DOHMH in Rikers, but not every incarcerated
person has this kind of support. The result is the now frequent horror stories in the media about
health care neglect. Our social work team makes hundreds of referrals to DOHMH personnel
each year, after being alerted by clients of serious medical needs. These include people whose
methadone treatment is interrupted causing painful withdrawals, interruptions to medication
regimens due to facility transfers, failure by medical staff to take seriously suicidal ideations and
depression, medical staff at Rikers Island informing clients that they need treatment at a hospital
and not providing for that transportation, and long delays or lapses in filling orders for glasses or
hearing aids. Most of our female clients are concerned about the poor quality of OB/GYN care.
While referrals to DOHMH typically provoke a speedy response, on several occasions in the past
year alone we have had to make four or more contacts with DOHMH to secure treatment for a
serious condition such as asthma, seizures or diabetes. Pressure by outside advocates to ensure
basic healthcare should not be the procedure relied upon by medical staff to meet the needs of
their patients, many of whom lack any supportive structure on the outside.

You might have read about the 2013 case of Bradley Ballard, who died after being left alone in
punitive segregation for seven days without medicine for his diabetes or mental illness. A review
of the death of Bradley Ballard by the New York State Commission of Correction stated:

“The medical and mental health care provided to Ballard by NYC DOC's contracted medical
provider, Corizon, Inc. during Ballard’s course of incarceration, was so incompetent and
inadequate as to shock the conscience as was his care, custody and safekeeping by [New York
City Department of Correction (DOC)] uniformed staff, lapses that violated NYS Correction Law
and were directly implicated in his death.”

During Ballard’s final two days of life, there were at least 46 separate violations of state law that
played a role in his death, according to the report. At least ten medical workers were listed in the
report as having violated the law, and many correction officers were implicated as well, though
any identifiers of this group were redacted. Correction officers that violated state law and
contributed to Ballard’s death ranged in rank from officer up through Captain and Assistant
Deputy Warden. The Commission implied that DOHMH was less than forthright in its
explanation of its patient’s death. Quannell Offley died just weeks after Ballard in the same jail
facility.
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You might also be familiar with the case of Jerome Murdough, a homeless, mentally ill U.S.
Marine Corps Veteran, who died in DOC custody in 2014 after being neglected in a mental
observation unit at Rikers Island. He had been arrested for trespassing after attempting to sleep in
the stairwell of a public housing building. His bail was set at $2,500, an amount too high for him
to pay. After approximately two weeks in Rikers Island, he died as a result of a toxic
combination of medication given him while in DOC custody, cell temperatures that exceeded

103 degrees and a lack of attention from medical and mental health staff during his incarceration.
Thousands of such people pass through Rikers Island without any thought to their individual
health or safety nor any broader policies or principles that are proportionate to the presumed
mnocence and the condition of the individual.

Contrary to the reports of DOHMH, many of our clients report that they do not promptly receive
a mental health evaluation or medications once committed to City custody. In addition, there is
not an appropriate range of mental health care options for pcople who are noticed to have needs
by medical staff. Medication remains the only “treatment” for nearly all of our clients in City
jails irrespective of mental health needs that require other interventions. Our clients report that
they rarely receive the opportunity for group or individualized therapy, dual-diagnosis therapy,
or treatment from specialists in trauma, posttraumatic stress, sexual violence, adolescence,
family or other discrete fields, even though such modalities are considered part of, not
supplemental to, medically appropriate treatment. One client summed it up like this recently:
“Once a month someone renews my pills and asks me if I want to kill myself.” There is
widespread indifference by mental health professionals working in City jails of the traumatic
effects that incarceration itself is having on their patients. Corizon, Inc., the for-profit company
tasked with fulfilling the City’s correctional health contract, must go.

There are inherent problems with the provision of medication, as well. Medication should only
be prescribed by a psychiatrist who spends adequate time with a patient. In our experience, this is
not the typical procedure at Rikers Island. Not only are there not enough psychiatrists, the quality
of doctors who work there is low. They are limited in what they will prescribe, keeping to low-
cost medications that are not necessarily what the client was previously taking on the outside and
which may not be medically appropriate. When they do get medication, most clients report
disruption from their regimen at some point during their incarceration in city custody. This
oceurs for a variety of reasons, starting with delay or denial in the first instance. Once on
medication, clients report failure by staff to renew medications, difficulty getting medications
due to escort restrictions or facility lockdowns, transfer between facilities, and housing
restrictions. Many medications must be given consistently to work. Any break can have drastic
consequences, such as rapid decompensation, which then results in the cycle of punitive
segregation. Pain medication is frequently withheld by medical staff who accuse our clients of
drug-secking rather than having a reasonable health need.

Confidential treatment space is extremely limited in DOC facilities; many mental health visits
are performed at cell-front or in dorms within earshot of other patients or DOC staff. In punitive
segregation units these interviews are done through a small slot in a closed cell door through
which a clinician and patient must actually yell to each other in order to communicate.
Information significant to mental health treatment is at times withheld by our clients as a means
of self-protection. Something as routine as discussing the side-effects of a particular medication,
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such as drowsiness, can create a safety risk if overheard, and our clients are determined by his
peers or corrections officers to be vulnerable and potentially unable to defend themselves while
in jail.

DOC personnel are often part of the failure to deliver quality care. A lack of escorts is
frequently given as an excuse for why an incarcerated individual might not get timely care. There
is widespread brutality in the jails. Guards frequently assault and otherwise attack our clients,
and then threaten them to “hold it down,” which means not seeking medical attention. People
have been beaten by correction officers following suicide attempts. In at least one recent case,
medical staff did not properly document or treat a person who had had his teeth knocked out, in
an apparent attempt to downplay or obfuscate the conditions of brutality.

It is clear that the amount of money being spent to essentially exacerbate the problems of sick,
poor New Y orkers should be re-directed into community treatment options to address the health
needs of these very same people. While the health care provided in correctional facilities is in
dire need of substantial improvement, New York’s prisons and jails will never be appropriate
settings for comprehensive care. The current practice of utilizing them as mental health
“treatment” facilities, at an astronomical price, is particularly egregious and counterproductive. It
has never been morally justifiable. Furthermore, New York’s county and municipal governments
must end the incarceration of people who have committed nothing more than nuisance offenses.
There is no doubt that this type of charge is disproportionately used against people with mental
illness who are unable to cope in our society and are trying to do what they can to survive—
hurting no one in the process. Neither severity of charge, nor financial resources has proven to be
at all reliable predictors of public safety or return to court rate, yet those are the factors
considered in bail hearings. I urge the Council to prioritize the reduction of the number of people
in correctional custody at every level and invest in community-based high-quality mental health
care, housing, education and targeted preventative, diversion and reentry services.

Segregated Confinement of Individuals with Mental Illness

According to the American Psychiatric Association, prolonged isolation “may produce harmful
psychological effects,” including “anxiety, anger, cognitive disturbance, perceptual distortion,
obsessive thoughts, paranoia, and psychosis. For persons with serious mental illness, these
effects may exacerbate underlying psychiatric conditions, such as schizophrenia, bipolar
disorder, and major depressive disorder.”' In Madrid v. Gomez, the U.S. District Court found
that “placing [people with mental illness or developmental disabilitiesl in the SHU is the mental
equivalent of putting an asthmatic in a place with little air to breathe.”

According to a September 5, 2013 report to the BOC by Dr. James Gilligan and Dr, Bandy Lee,
experts in the field of mental health in prisons, “the proportion of mentally ill inmates in the New
York City jail population is larger than ever before and growing.”® Indeed, Rikers Island is the

! James H. Scully, Ir., M.D., Testimony Before the U.S. Senate Subcommittee on the Constitution, Civil Rights, and
Human Rights (The Am. Psychiatric 2012).

? Madrid v. Gomez, 889 F. Supp. 1146 (N.D. Cal. 1995)

3 James Gilligan, M.D. and Bandy Lee, M.D., Report to the New York City Board of Correction (New York City
Bd. of Corr. 2013).
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largest provider of mental health services in the state, though its infrastructure and personnel are
entirely ill-equipped and unqualified to work with this population. According to the New York
City Department of Health and Mental Hygiene (DOHMH), about 25 percent of the City jail
intakes present with some kind of mental illness, including about 5 percent who present with
serious mental illness such as schizophrenia. (This tracks, generally, the overall population.) Our
experience leads us to believe that the incidence of mental illness is actually much greater than
DOHMH’s data, an understanding supported by off-line conversations with medical staff in city
jails who report a serious problem with identifying health and mental health needs upon intake.
Furthermore, many otherwise healthy people develop mental health symptoms such as
depression, suicidality and trauma while incarcerated, in addition to communicable illness.

Those of our clients who have a mental illness almost always fare poorly in jail. Many of them
end up in solitary confinement as a punishment for actions and behaviors related to their mental
illness—mostly for disobeying orders, not acts of violence. In our City jails, there is a punitive
segregation unit reserved for those with mental illness who infract called the Restricted Housing
Unit (RHU). It did not surprise us, then, to read in the Gilligan and Lee report that, as the
mentally ill population in the City jail system grew, the total number of inmates in punitive
segregation grew, too—increasing 61.5% between 2007 June 2013.* Once isolated and deprived
in this way, individuals with mental illness rapidly deteriorate. Indeed, Gilligan and Lee note,
“From a medical/psychiatric standpoint, no one should be placed in prolonged solitary
confinement, as it is inherently pathogenic—it is a form of causing mental illness.”

In 2008, New York State enacted the SHU Exclusion Law, which mandates that people with a
“serious mental illness” (SMI) who face disciplinary confinement that could exceed 30 days be
diverted to a Residential Mental Health Treatment Unit. The law represented an important
acknowledgement of the dangers of extreme isolation, and spared many people the compounding
misery of enduring serious mental illness in the Box. However, it left behind the vast majority of
SHU residents, including many with debilitating mental illnesses not designated SMI.
Furthermore, the statutory definition of SMI allows ample space for correctional health staff to
underdiagnose, and data suggests this to be occurring. Crucially, A.1346A establishes a more
inclusive standard and a more comprehensive exclusion, but advocates and legislators will have
to monitor DOCCS and local corrections agencies to ensure that the subject populations are
actually protected as the law intends.

Experiences of BDS’s Clients and Staff
Mr. S

Mr. S is a young man who suffers from schizoaffective disorder and a learning disorder. During
his incarceration, Mr. S was the victim of stabbing and burning attacks when he resisted pressure
to join gangs. After staff failed to de-escalate conflicts with Mr. S over issues like lost property,
he was issued infractions for disobeying orders, and he was eventually placed in the RHU—a
punitive segregation unit for people with mental illness. The isolation endured by Mr. S
contributed to his decompensation, and he began to experience more regular auditory and visual

* Ibid.
? Ibid.
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hallucinations. Mr. S became increasingly depressed and hopeless while in the RHU. At one
point, he shared his sense of hopelessness with staff, and in response, he was placed on suicide
watch in an empty cell, with nothing more than a smock. After coming off of suicide watch, Mr.
S was denied all out-of-cell time and access to privileges he had carned through program
compliance for the next three weeks. In short, staff’s response to a perceived suicidal statement
was to categorically isolate Mr. S in his cell, 24 hours a day for a month. Mr. S discharged to the
community directly from isolation.

Mr. F

Mr. F is a young man who suffers from paranoid schizophrenia. While incarcerated, Mr. F
decompensated and began experiencing confrontations with custody staff, many of whom,
lacking adequate training to de-escalate incidents involving individuals in his mental state,
approached Mr. F aggressively. Mr. F received infractions during his incarceration and spent
several months in the RHU at the George R. Vierno Center (GVRC) on Rikers Island. This
isolation caused Mr. F to decompensate further, losing the few privileges he came to earn in the
unit and lengthening his stay in the RHU. Eventually, Mr. F’s condition worsened and he was
transferred into another isolation unit, which housed mentally ill individuals deemed violent—12
Main at GRVC. In this unit, Mr. F was isolated further and experienced worsening depression,
anxiety, anger, lethargy, loss of appetite, frustration, hopelessness, insomnia, physical pain, and
hallucinations associated with his schizophrenia. He reported to our staff a feeling of being
trapped. In no small part due to his prolonged isolation, Mr. F decompensated so profoundly that
he was eventually found unfit to proceed in his criminal case and had to be hospitalized in order
for him to move forward through the system. This case begs the question, what is the purpose of
pre-trial detention if not to ensure people make it to court? One segregation unit was depopulated
recently after people isolated there smeared feces on the doors and walls of their cells and others
lit cell fires.

Historical Perspective

In a way, it is frustrating to have to explain the ills of segregated confinement, given the
tremendous amount of research on its cruelty and inefficacy that already exists—dating back
several centuries to the birth of the very concept of correctional facilities. As NYCLU’s 2012
report on extreme isolation in New York, “Boxed In,” notes, Alexis de Tocqueville and Gustave
de Beaumont toured Auburmn state prison in the early 1820’s and found its use of extreme
isolation to be ruinous and counterproductive. “[Iln order to reform them,” they wrote, “[the
prisoners] had been submitted to complete isolation; but this absolute solitude, if nothing
interrupt it, is beyond the strength of man...it does not reform, it kills.” That prison closed its
solitary cells two years after opening them. Of the 26 who were pardoned after serving in
solitary, 14 soon returned to prison on new offenses. Perhaps more timely, as New York City
tries to heal its rift as a “Tale of Two Cities,” is Charles Dickens’ reaction to Pennsylvania’s
Eastern Penitentiary after touring the facility in 1842. He found the extreme isolation system
there to be “worse than any torture of the body...[I]t wears the mind into a morbid state, which
renders it unfit for the rough contact and busy action of the world.”®

% Scarlet Kim, Talyor Pendergrass and Helen Zelon, Boxed In. (NYCLU 2012).
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The City should stop placing anybody in solitary confinement until the conditions of this
confinement are such that they no longer risk permanent physical and psychological damage to
people and until such time as the validity of using solitary confinement to positively impact
future behavior in jail is established by concrete evidence. '

Special Note on Developmental and Cognitive Disabilities

People with Developmental Disabilities and Intellectual Disabilities are one of the most
vulnerable populations in jail and prison settings. They are frequently the targets of violence,
sexual violence, extortion, and abuse from staff and other incarcerated people. However, in New
York City, when these individuals enter the criminal justice system there is no meaningful
mechanism to keep them safe, provide accommodations, or direct them to necessary services.

Neither the Department of Correction, nor the Department of Health and Mental Hygiene
includes the identification of Developmental and Intellectual Disabilities as part of their intake
screening process. Very often individuals with such needs have masked their disabilities during
the course of their lives and may not feel safe or able to affirmatively offer up information about
their needs. Even worse, they may have an impairment that has not been identified in the
community, but which nonetheless necessitates accommodation and services.

Because there is no meaningful sereening process, it is typically up to our office to identify for
the Departments our clients who need accommodations for their cognitive deficits. Of course,
lawyers are not often clinically trained to identify such conditions, and an arraignment interview
is not the proper setting to do so. Therefore, we can only assume many of our clients with
developmental disabilities pass through the system and are victimized not only by other
individuals but by the system at large.

Currently people with developmental and intellectnal impairments are placed in General
Population housing units or in Mental Observation housing units with people who do not have
the same needs. Almost without exception our clients with developmental and intellectual
impairments are victimized while in these settings. Additionally, because certain disabilities
make it difficult to follow instructions or obey jail rules, people with developmental and
intellectual disabilities may be more likely to have altercations with staff and suffer placement in
solitary confinement.

While we emphasize that the vast majority of people held in city jails are there unnecessarily —
people with severe developmental and intellectual disabilities are a particularly egregious case.
Once incarcerated, the lethargy of institutions charged with placing individuals into services in
the community or to restore them to competence can leave people incarcerated for weeks and
months for no good reason.

We would like to share the experiences of our clients which illustrate an all-too-common set of
outcomes for individuals with cognitive impairments in the criminal justice system.

Mpr. Spaulding suffers from moderate to severe mental retardation as well as mental
illness. Despite multiple requests to the Department of Correction for Protective
Custody, Mr. Spaulding bounced between several mental observation and general
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population settings. He was the victim of several beatings including a slashing attack to
his stomach. Our office continued to request safe housing for Mr. Spaulding, but he
continued to be victimized — he was again severely beaten, this time necessitating surgery
to his face, and leaving his arm in a sling for several months. When Mr. Spaulding
returned to population after hospitalization, his disability caused him to have trouble
with jail rules — he did not understand why he was required to be strip searched and
refused the traumatizing practice. In response, he was placed in solitary confinement in
a contraband watch cell where he remained for several days, and where he was denied a
counsel visit. In order to have him removed from these harmful conditions, our office
provided DOHMH records regarding his intellectual disability. A five minute
conversation with Mr. Spaulding is enough to raise serious red flags about his cognitive
abilities. A meaningful intake screening process could have prevented repeated
brutalization, months of pain in the hospital, and the suffering he endured in solitary
confinement,

Mr. Williams suffers from a severe intellectual impairment and was charged with a
misdemeanor. Mr. Williams was initially released on bail. However, when he was found
to be too intellectually disabled to participate in his own defense, the judge, over
vociferous objections, remanded him to city jail pending placement with the Office for
People with Developmental Disabilities (OPWDD). It took OPWDD approximately two
months to have Mr. Williams released from jail, only to refer him for outpatient services
at the very same facility at which he had received services in the past. Because his charge
was a misdemeanor, it was dismissed upon his placement in OPWDD. Effectively, Mr.
Williams was incarcerated for two months on no charges, during which time he was
assaulted in his housing unit, suffering blows to his head and eye. Mr. Williams was
determined to be safe to live in the community by OPWDD, yet our criminal justice
system found him so dangerous he was forced to live in a jail that could not keep him

safe.

The Urgent Need for Fewer Arrests

The surest way to ease the burdens on the criminal justice system is to reduce the size of the
population in the City’s custody. Serious crime has never been lower, yet arrests, despite
moderate decreases since 2010, remain high. There were roughly 350,000 people arrested in
2013, the vast majority for misdemeanors and violations and another 450,000 people
summonsed. While it is rarc that a misdemeanor, on the first instance, will lead to jail time, as
low-level charges and summonses pile up — disproportionately in communities of color — people
become vulnerable to detention on low-level charges. Fare-evasion, a misdemeanor, is one of the
top charges leading to jail time in New York City, today; overall, misdemeanors account for
more than 50 percent of jail admissions. Meanwhile, arrest, independent of long-term
incarceration, can have severe collateral consequences to family structure, health, employment
and education. According to the Vera Institute of Justice, arrest and incarceration are one of the
major contributors to poor public health in certain communities. Due in part to racially
discriminatory policing practices, these negative impacts fall heaviest on communities of color.
Black New Yorkers are jailed at a rate of nearly 12 times that of their White neighbors, with
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Latinos jailed at five times the rate of Whites; recent studies have proven that race alone is a
cognizable factor in driving prosecution decisions in at least Manhattan courts. '

Issues such as homelessness and substance abuse, which frequently co-occur with serious mental
health symptoms can leave specific demographics vulnerable to having bail set at arraignments
at a level that is impossible for our clients to reach. Thus many people are incarcerated due solely
to their poverty, despite the clear language in the State’s bail statute explaining that bail can be
levied solely for the purpose of securing return to court. Our clients charged with low-level
crimes, who have also been identified as having a mental health need, are frequently detained in
City jails. There is a great body of evidence that would suggest that this practice, rather than one
aimed at addressing the underlying needs of this population, serves little public safety purpose
and rather “kicks the can down the road” leaving an unaddressed issue to resurface a few weeks
later.

Thank you sincerely for providing us with the opportunity to share our experiences with the

Council. Of course we remain available to answer questions or provide technical assistance
should the need arise.

Lisa Schreibersdorf
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Good Afternoon Chair Lancman, Chair Crowley, Chair Gibson, Chair Cohen and esteemed members of
the Council. My name is Carol Fisler, and I am the Director of the Mental Health Court and Alternative-
to-Detention Programs at the Center for Court Innovation, Thank you for the opportunity to speak here

today.

Through the Center’s work involving mental iliness and the criminal Justice system, we believe we have
placed ourselves ina unique position to provide insight into issues affecting the courts and correctional
systems. National studies indicate that close to 20 percent of people booked into state prisons and
local jails meet criteria for serious mental illness — more than triple the rate of mental illness in the
general population. In New York City, as the population at Rikers Island dropped by 15 percent
from 2010 to 2014, the number of inmates with recognized mental health problems increased by 15

percent, raising the percentage of inmates with mental health problems at Rikers from 29 percent in

2010 to 38 percent in 2014,

In the past decade, justice reformers have made great strides in developing new approaches to the
complicated issue of mental illness within the criminal justice system, and the Center for Court
Innovation is proud to be on the forefront of this problem-solving effort. In 2002, the Center opened
one of the nation’s first felony mental health courts, the Brooklyn Mental Health Court. Research
has shown that the Brooklyn Mental Health Court, which links offenders to long-term, court-
monitored mental health treatment, has reduced re-arrests, psychiatric hospitalizations,
homelessness and substance abuse among participants. The Center has also provided training and
technical assistance to the mental health courts in other boroughs. During 2014, the Center
worked with partner agencies to launch Court-based Intervention Response Team (CIRT)
projects in Brooklyn and the Bronx. The CIRT programs work in close partnership with the



at the top of the national treatment court charts. Both locally and nationaily, there are a Wlde

range of criminal justice and mental health collaborations at every stage of the criminal Justlce

system,

including jail diversion programs, forensic assertive community treatment teams, and

specialized probation and parole programs. In recent years, a body of research on these

interventions has begun to develop, showing positive, but also somewhat surprising, results,

which I’

d like to highlight:

Compared to defendants in traditional courts, mental health court participants have lower
rates of re-offending, longer times in the community before committing new offenses,
and fewer days of incarceration, These positive effects can endure for a year or more
after exiting mental health court.

Mental health court participants also show greafer engagement in community-based
services.

The seriousness of a defendant’s charges or of the most serious prior offense is not
associated with higher rates of re-offending. In fact, a couple of studies (including one of
the Brooklyn Mental Health Court) show lower rates of re-offending among mental
health court participants charged with violent felonies compared to those facing property
or drug charges. This research finding is consistent with the experience of treatment
court planning teams in New York City, which is that is it easier to get consensus around
a project design for felony offenders than for misdemeanor offenders, for whom it is
often preferable to serve a short amount of time in jail than to commit to a longer period
of court-monitored treatment,

National research indicates that, for mental health court participants, there is little or no
correlation between history of psychiatric hospitalization, symptom severity at the time
of court enrollment or six-months post-enrollment, insight into mental illness, the type of
treatment received, or adherence to a medication regimen and reductions in recidivism.
The national research indicates, instead, that the factors mostly strongly predictive of re-
offending are the same as those seen in the general criminal justice population, such as
attitudes and values, associations with Justice-involved peers, lack of success in
education and employment, and substance abuse. These findings have led policy experts
to recommend that we focus on criminogenic risks and needs as well as behavioral

health needs when we design alternatives to detention and incarceration, and several of



Innovation shows that defense concerns that Judges might set higher bail or impose a
more severe sentence if they know a person is mentally ill are legitimate. New initiatives
to expand mental health screening at arraignment should include careful controls on the
releasé of mental health information to Judges and prosecutors and should be

accompanied by training that seeks to reduce continuing stigma around menta] illness,

The importance of reducing the use of bail on individuals with mental health issues is revealed
through an analysis of the Rikers Island population conducted by the Council of State
Governments 'Justice Center which found that people with mental health needs, compared to
those without, stayed in jail almost twice as long, were less likely to make bail and, if they did
make bail, took almost five times as long 1o do so. We believe that well-crafted supervised
release programs can be at least as effective — and quite likely more effective - as bail in
securing defendants’ appearances in court without cdmpromising public safety. Brooklyn Justice
Initiatives, one of the newer programs of the Center for Court Innovation, is working to reduce
the use of bail and unnecessarily long jail stays of individuals charged with misdemeanors by
replacing detention with vigorous monitoring and links to voluntary services. Participants are
recruited from the pool of non-felony defendants in Kings County who have bail set at
arraignment and are unable to pay. Upon referral to Brooklyn Justice Initiatives, each participant
undergoes a screening process and is connected to a program case manager. All participants can
be referred to voluntary programming offered by a network of community based service
providers including job training, drug treatment, and mental health counseling, The program
offers on-going supervision and case management for eligible defendants until a disposition is

" reached. For defendants with mental health needs, the Brooklyn CIRT program is being

coordinated with BJL, to positive effect.

We are excited about the progress that has been made in creating alternatives to detention and
incarceration for people with mental illnesses in New York City over the last decade and are

optimistic that the action steps proposed in the Mayor’s Task Force Report wiil expand these
opportunities.



Right Now We Have A Crisis In New York City.

Rikers Island Is In Turmoil.

There is a defiant attitude in the inmate population and aggressiveness in
their behavior.

They feel empowered to act belligerently because they know that the
correctional staff has less ability to sanction them.
They cannot be put in Administrative Segregation for long periods of time.

The way to stop this behavior is to distract the attention of the inmates
away from what they can do in the jails to what they have to do when they
get out of jail.

They all go back.
How well will they be equipped to cope with life and to face the challenges

waiting for them out in 'the world'.

Programs are security.
Wardens know this to be true.

Effective programs provide more control over the
pehavior of inmates than any locked gate.

The Substance Abuse Intervention Division (SAID) program during the
1990's demonstrated the level of control that is possible.

So much so that 1500 beds were funded in 1999 for SAID program
expansion on Rikers Island.

The Mayor and the City Council provided the funding.

The 1990's on Rikers Island was chaotic and violent.



It is incredible that there is no such program for the
inmates on Rikers Island today.

We know what to do, we've done it before, why don't we do it again?

First, re-establish the SAID program to provide substance abuse and life
skills counseling to the inmates on Rikers Island.

Second install the Values Re-Entry program for cognitive self change for
inmates who are about 1o be released back to the streets of New York City.

These two aggressive responses to the turmail,
confusion and violence that has our jails nearly out
of control, will restore order and enhance public
safety when these same inmates are released back

to the streets.

Remedial corrective action is a practical solution to
the current crisis.



Yesterday, today and tomorrow, prisoners being
released from Rikers Island will return to the streets
and spaces of New York City.

We refer to this process of releasing prisoners as 'reentry’,

Alot is at stake every time reentry takes place, not only for the prisoner
being released but for all of us.

We all have a stake in every reentry event, and what happens on Rikers
Island is important to the process.

What we expect from our Criminal Justice System
and from the Department of Correction, is a more
civilized person than the person who went to jail.

We expect the Department of Correction to correct
something.

There needs to be some specific program activity that prisoners are
involved, in that reconditions their thinking away from committing crimes to
joining with their communities to make everyone's living conditions better.
The Values Re-Entry program is designed for Cognitive Self Change.

Is there a reentry program to recondition their thinking on Rikers Island?

Is there a reentry and reintegration program made available to Rikers
prisoners to enable Cognitive Self Change to occur?

Why not?

WWW.REENTRY-REINTEGRATION.COM



Mental Health Care for Inmates on Rikers Island.

Inmates held in the custody of the NYC Department of Correction are
systematically abused by the nature of Mental Health service delivery
under contracts awarded to the lowest bidder for health services.

The health care contracts awarded by the City require as many cost saving
measures as possible by the contractor, in order to maximize profits.

This necessitates a minimalist approach to service delivery.

Medical treatment that is less than optimum is built into both the quality and
the extent of mental health care for inmates.

The contractor spends as little time and money as possible on service
delivery, as this is how profits are generated.
Mentally ill inmates require more attention than this formula provides for.

One solution is to have the Health and Hospitals Corporation or a Hospital
based facility responsible for providing direct care to all mentally impaired
prisoners in the system.

Mental Health care for prisoners is a treatment
specialty that has yet to be developed. It needs to be
recognized, that mental health issues are associated
with incarceration.

The various disorders, dysfunctions and illnesses
that occur in a prisoner population are not the same
as with patients that are not incarcerated.

Psychopathic criminal disorders must be identified.



More study is indicated to determine the diagnosis and treatment for a
given disorder when the patient is incarcerated.

The DSM-V is not written for diagnosing incarcerated mental patients.

Only a City agency or a Hospital can dedicate the
resources required to develop the necessary
initiatives to create a protocol specific to the
treatment and care of prisoners presenting mental
health issues.

In addition, the staffing and accommodations needed at Rikers Island need
review, as the housing units and Correction Officer training have never
been specific to the mental health population.

Officers and supervisors need in depth training 1o understand and manage
mental health challenged prisoners and need to be trained to respond
properly and timely to any health care emergencies that might arise.

Richard Massie
Criminal Justice Alternatives LLC

assierichard777 mail.com
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Correctional "Aging Out" Programs

The single most prevalent cause for criminal offenders to quit committing
crimes has proven to be what is called "aging out".

'Maturing out’ is another way of expressing the process of desisting from
criminal behavior.

Eventually almost all offenders change from anti-social thinking and
behavior to pro-social behaviors.

Offenders who at some point re-evaluate the values and beliefs that
support their criminal behavior, will begin to question whether those values
and beliefs are working for them or not.

The revaluation process, occurring at some point in his criminal career is
the most effective path to change.

Correctional programs that encourage the offender to take a hard look at
his values will trigger a desire for joining with family and community.
Offender reentry, is a process that correctional systems should use to
prepare offenders for successful community reintegration.

Correctional programs that reach into offender
sentimentality are effective measures to motivate
change from his criminogenic thinking.

Many reminders of places once enjoyed and people who give meaning to
his life, provide visions of a world that could be.

Aging out means he will want something different and a better life.
If he wants something different, he will do something different.
THE VALUES RE-ENTRY PROGRAM

WWW.REENTRY-REINTEGRATION.COM



Women in Corrections

More and more women are aftracted to careers as Correctional Officers.

Salaries and benefits, particularly with the NYC Department of Correction
exceed any other job opportunity with comparable levels of qualification.
Female officers are a large percentage of the uniformed staff at Rikers
Island, including supervisory positions.

Power and contro! issues apply differently to female officers, who lack the
physical ability to assert their authority through threats of violence often
used by their male counterparts, who have the physical size and strength to
make those threats meaningful.

New methods and new technology is needed in Correctional environments
that will enable females to carry out the physical equivalence of power and
control over much stronger male prisoners.

Technology such as pepper spray and taser devices have shown
themselves to be either ineffective or too dangerous to be employed when
physical confrontations occur.

Cell extractions, which involve the physical subduing and forced movement
of physically powerful prisoners, as well as mentally impaired but violent
prisoners, are examples of routine duties that challenge the ability of
correctional personnel, both male and female, but particularly in the case of
women who may be called upon to execute these procedures.

There are many other demanding situations when physical confrontations
occur with prisoners who attempt to not only resist control by officers, but
will attempt to overpower correctional staff with fists, feet and weapons.
Women are vulnerable in these situations both from a physical standpoint
and from a temperamental attitude standpoint.

They are often not mentally prepared for physical altercations with larger,
stronger male prisoners.



This has got to be addressed by the availability of new technology and new
methodologies that will allow less physically capable female officers to
assert power and control over prisoners.

Every physical act of resistance by prisoners should be considered an
attempt to escape.

Officers do not carry weapons inside of jail and prison facilities.

They need tools that provide them with the ability to enforce rules and
regulations and give them the power to force prisoners to obey their orders
or follow their instructions.

The pharmaceutical industry needs to develop drugs that will incapacitate
violent and resistant prisoners by sedating them.

Devices that enable officers to subdue prisoners with constraining
garments and lasso-type objects need to be developed and made
available.

Cells need to be redesigned to aliow remote releasing of substances that
incapacitate violent, determined, prisoners who refuse to leave their cells
when court orders are being executed.

Patience is an effective weapon that allows authorities to 'out wait'
offenders who are recalcitrant in some situations, and should be included in
the repertoire of methodology.

Diets could be modified with court approval, to control predictably violent
prisoners.

Research into tools and methods that will enable female correctional staff
to carry out the difficult job of controlling prisoners in our jails and prisons
without endangering themselves is indicated.

WWW.REENTRY-REINTEGRATION.COM



Administrative segregation is a necessary measure
to separate some prisoners from other prisoners.

What is not necessary is total isolation, otherwise known
as solitary confinement, which has been proven to be
detrimental to the physical and mental health of offenders.

Cells can be designed to create segregation while at the same time
providing limited visual contact with other human beings.

Offenders responsible for assaultive behavior that includes throwing
objects, might indicate installing of partitions that can be attached to cell
bars to defeat targeting of staff members, while still permitting visual
contact between prisoners and staff.

Solid doors with food tray slots should be eliminated.
- Cell doors are enough.

While segregation of offenders within jails and prisons is
sometimes a necessary control measure, total isolation of
an offender in a walled-in cell is unnecessary.

Pharmaceutical research is needed to find new ways to deal with violent
prisoners, such as sedation, making use of physical force only minimally
necessary.

www.reentry-reintegration.com

Richard Massie
Criminal Justice Alternatives LLLC

massierichard777 @gmail.com



Once upon a time not too long ago, people
convicted of some crimes were sentenced by courts
to years of "hard labor".

Constitutional protections of the 8th amendment put a HALT to that
practice.

Is it fair to say that locking human beings inside steel boxes might also
come under the protection of the constitution or society's sense of
humanity?

Will future generations of Americans wonder what today's corrections
professionals were thinking of when they held prisoners in steel boxes and
then released them back to their communities?

The courts never sentenced people to solitary confinement, corrections
professionals decide to resort to the use of solid steel cages with food slots
to totally isolate people from contact with other human beings.

What theory of socialization supports this practice?

These same prisoners are eventually going back to the streets and public

spaces they came from.
Is solitary confinement the way 1o prepare them to behave better than they

did before?
These are all questions about the intelligence and the humanity of

American society and the Criminal Justice System.
One more question:

Isn't it time to bring solitary confinement to a HALT?

Richard Massie
Criminal Justice Alternatives LLC
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Behavior modification should be the mission of
corrections systems

Behavior modification can be accomplished through

thinking maodification.

Thinking controls behavior.

Thinking is cognitive and is influenced by education, information,
understanding, beliefs and values.

Corrections systems should start by providing pro-social thinking skills.
Offenders held by corrections agencies should be exposed to a cuiture of
civil behavior by all persons in an institution.

Manners and courtesies, polite decorum and personal grooming should be
a requirement, just as it is in a community.

Prison meals should be the high points of each day.
Institutions should improve the preparation and flavoring of meals to match
restaurant quality.

This could be a privilege earned by housing units exhibiting civil behavior
and institutional cooperation.

Other housing units should get meals that are "standard" institutional
quality, in a "Peter pays for Paul" rule.

A merit system that allows offenders to earn lower classifications would

encourage offenders to improve their behaviors all the way to minimum
security facilities, parole or even conditional release.
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People who commit criminal offenses against other
people and their property can only do so if their
sense of humanity becomes numb or is ignored,
when they first think of the behavior and when they
actually perpetrate the crime.

Humanity is the moral value that is the crucial part of the belief system that
controls a person's behavior towards other people, providing the basis of
civilization and the ability of people to live together in peace.

If a person has a consciousness of humane treatment towards people, it
will intervene when tempting circumstances present themselves that would
otherwise lead his thinking to commit criminal actions.

Criminogenic thinking leads to criminal behaviors.

FFor most people it isn't a matter of their being immune to temptations, but it
is the consciousness of treating others as they would like to be treated
themselves, that prevents them from abusing or violating other people and
their possessions.

That consciousness is what we call 'humanity'.

Criminal offenders are ex-communicated from the rest of society because
of their actions that violate the rules of society, regarding how people treat
other people and their property.

The time that they are removed from their community is the time that
correctional interventions can be implemented for those offenders who
might change from a lifestyle of being imprisoned.



Interventions that strengthen and reinforce their
sense of humanity should be the correctional
experience of criminal offenders.

Solitary confinement of any human being separates that
person from contact with other human beings and at the
same time, further reduces the humanity of an offender who
is already deficient in a sense of humanity.

Does this make sense?
Is this what correcting anti-social behavior should consist of?

Confining an offender to a steel box with no visual or sense-contact with
other human beings, is inhumane, thoughtless and the exact opposite of a
treatment for criminogenic thinking.

Locking people in a steel box doesn't make sense in a civilized society.

Our prisons are a part of our society and are a reflection of the kind of
society we claim to be.

Stop caging human beings in steel boxes.

Richard Massie
Criminal Justice Alternatives LLC
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Why are offenders being released from Rikers Island
without a Discharge Plan?
Why is there no pre-release program to help them "do the right thing"?

A pre-release program for cognitive self-change that will start them in a
_positive direction when released?

When will the NYC Department Of Correction provide
programs that correct anti-social thinking?

When will Public Safety be the priority instead of Punishment and Control?

Punitive treatment and Fear doesn't prepare an offender for Re-Entry,

Public Safety depends heavily on what happens
while an inmate is in custody.

The problem needs a positive solution.

The Values Re-Entry Program, a Cognitive Self-Change program for
offenders is a positive solution.
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What is missing for inmates on Rikers, is contact
with normal human beings who come to the jails
every day to talk to and interact with the inmates.

Humanity.

It is well known that most of the inmates held on Rikers Island have

substance abuse issues.
How is it that there is no system-wide substance abuse program in place?

The counselors who staffed the SAID program were not wise men and
women, they were simply ordinary people who were willing to interact with
inmates as human beings, not as numbers.

It made a difference to the inmates.

Not having this daily contact means that the inmate population has no other
references to humanity than other inmates who are compelled to behave
like criminals, following the convict code of Yjailing'.

The result is what you have on Rikers today.

Defiant, violent disrespectful behaviors.

They are disrespectful because they are being disrespected as human
beings.

If you expect inmates to interact civilly with people in their communities
when they are released, they have to have daily practice in the jail before

they are released.

Treat them like animals, they will act like animals.



Programs

—

One of the measures of effective programming is the
evel of compliance and general behavior control.

1ow can programming change the behavior of offenders who are in the
abit of criminal behavior?

’an programming change the level of violence between inmates and
etween inmates and staff?

o0 5T

Wardens have long recognized that effective programs enhance security.
Distractions such as table games, playing cards and television are effective
measures to make prison time more bearable.

Reading is also a way to involve offender thinking in new directions,
particularly reading about life after jail.

An important part of Reentry programs is that the offender is given a sense
of 'Hope'.

He can put together a set of goals that reward him with satisfying feelings
about his future life.

When the offender is invoived with his own life
issues and feels concern about his future after
release from custody, he is open to questions about
what has not worked.

The Values Program is about dreams and goais to reach those dreams.

The offender focuses on his valuables, fisting the people and things he
wints in his future, and creates an imaginary life for himself, realizing the
real value of things he already has, but has neglected.




ihe Values Program presents a set of personal rules, that are attached to
important values.

Criminogenic thinking and Criminal behaviors are a dual addiction probien.
There is a strong, appealing lifestyle that goes with criminal actions.
The fast life style is an addiction.

All addictive influences need to be considered in an effective program that
is going to prepare the prisoner for citizenship.

EFFECTIVE OFFENDER PROGRAMS ENHANCE SECURITY AND
REDUCE INMATE ON INMATE AND INMATE ON STAFF VIOLENCE IN
THE FACILITY.
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The Values Re-Entry Program encourages offenders
to stop thinking of criminal activity through a process
of Cognitive Self Change.

If we change their thinking, we can change their behavior.

The reentry program needs to start while the offender is still locked up.
Programs are effective when the offender feels the pain of being in prison.

The Values Re-Entry and Reintegration Program is a pre-release program
that encourages offenders to think about the people and things that are on
the outside of his prison’s walls, but are on the inside of his heart.

The people who are inside of his heart are the key to his cognitive self
change process.

We use Recidivism as the measure of program success, instead of the goal
of convincing offenders to quit criminal thinking and actions and begin new

lives as productive citizens.
Encouraging Desistance is the real solution to ending the cycles of prison

to community and back to prison.

It's time we focused on the root cause of criminal behavior which is
criminogenic thinking, instead of focusing on the statistics of criminal
behavior.

If we can change their thinking, we can change their behavior.

The Values Re-Entry Program enables offenders to
reevaluate their lives and become motivated {o
change to a better way to live.



The values Re-Entry Program for offenders is a
guidebook that assists the offender in his change
process.

It is a manual for change that prepares inmates for release from custody
and reentry back to where they came from.

The reentry process should include reintegration to the neighborhoods and
communities the offender's lived in, with a new way of thinking that
changes their behavior.

If you can change their thinking from criminal thinking, you can
change their behavior from criminal behavior.
Thinking controls behavior.

Where values come in is what causes one person to be a law abiding
citizen and what causes another person with the same background, to
become a criminal offender.
Their values are different.

The person in custody is a criminal offender.

He is going to be released, but can he be released with a change in h|s
thinking?

Can he change the values that guide him through life?

Can he become a law abiding citizen with a positive, progressive mindset?

The answer is, yes he can.

Values are the principles that guide a person in a positive, progressive
direction through life.

Values are taught from infancy through a person's formative years and on -
through aduithood.

The problems some people have is that they were taught them, but they

never learned them.
They made up their own values instead.



We call these people 'criminals’ because they do not follow the same rules,
the same values as the rest of us; they live a life of committing crimes.

The Values Re-Entry Program provides the criminal
offender with the basis for changing his concepts of
life by changing the values he chooses to live by.

The Program is not for every offender, it only works for the offender who
feels that he has had enough of the bumps and grinds of fast living,
imprisonment, and trying to start all over again with nothing.

it works for the offender who is "aging out" or "maturing out" from his life-
style that always ends up in a prison cell, eating prison food and having a
number instead of a name. _

The offender who has reached the point of being "sick and tired of being

sick and tired".
The offender who wants help.

Help is written into the pages of the book of the Values Re-Entry manual
and reading the messages in those pages will take the offender through the
process of his release, reentry and his rejoining his important and valuable
people.

He can find love.
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My name is Carla Rabinowitz and I am a community organizer at Community
Access, a 40 year old non profit that empowers mental health recipients by
providing quality housing, internationally replicated employment training program
and other recovery services, like we provide in the advocacy department of
Community Access.

I am also project coordinator of CCIT NYC, Communities for Crisis Intervention
Teams. The main goal of CCIT NYC is to encourage the police to implement a
new model of police training where police can identify mental health symptoms in
someone in crisis and respond in a way that de-escalates the crisis, and recognizes
that the person in crisis is mentally ill not a criminal.

Fortunately, the Mayor shared our vision and will be creating 2 assessment centers
where police can drop off people in crisis and will train 5,500 of the city’s 35,000
 officers on identifying mental health symptoms in those in crisis and de-escalating
the situation.

What is a CIT?

A CIT (Crisis Intervention Team model) is a method of policing that provides
officers with the tools they need to respond to incidents involving people in
emotional distress. CITS ensure safe and respectful interactions between mental
health recipients and law enforcement. '

CITS require coordination between public health system and police department
and mental health community. Police need a place to quickly drop off people in
crisis and return to other police calls. This is why the Mayor’s assessment centers
are so important. Otherwise police could sit for hours in an emergency room with a
person in crisis. Mental health recipients and provider staff need to know they can
trust police when they call for help.

Why are CITs so needed in NYC?

NYPD responds to between 100,000 to 150,000 calls of those in mental health
crisis a year, they call these calls EDPs(Emotionally Disturbed People calls).
And today the NYPD officers receive little to no training on how to handle these
calls.
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So what happens? A family member or a housing agency calls for an ambulance if
a person 1s in crisis. Police officers show up and go into their routine training
model of “Command and Control”, proving police are in control. Police may start
shouting commands or say to the mental health recipient do you want to do this the
easy way or the hard way.

Right away the encounter escalates, and the mental health recipient who is in crisis
at the time becomes more upset. Sometimes all that happens is a long wait at a
hospital or city jail, some times these encounters take a turn for the worse.

Some of the injuries and deaths of people in crisis include:

April 2015 Felix David was killed by police at a housing site for the mentally ill.
August 2014- Unidentified patient badly beaten by officers in Brooklyn
February 2014- Sahar Khoshakhlagh, 38, shot as a bystander to an edp incident
gone wrong in Times Square.

January 2014- Suzanne Lafont, 59 and husband Karl Peltomaa, 50, injured and
arrested from their home. Police stated they treated the professors so roughly
because police thought Karl was an edp.

Nov 2013~ Rexford Dasrath, 22, shot 5 times outside his home wielding a dinner
knife his family claimed was to make sandwiches.

Septémber 2012- Mohamed Bah, 28 shot to death in his home

August 2012- Darrius Kennedy, 31, shot to death in Times Square.

March 2012 Shereese Francis,30, died in police custody when police chased her
around her home and suffocated her, as she was screaming for police to help.

Not only are there human costs from cities that lack CIT training of pohce there
are also financial costs.

NYC has set aside $674 million to cover claimants against NYC and expect to pay
$782 in 2016.

Police misconduct, injury and civil rights allegations against NYPD make up more
than 1/3 of all claims against the city.

Just one of those shootings could cost a city up to millions of dollars for one
lawsuit.

BUILDY: = HOWMES, HOP=: AND FUTHR:S
Community Access, Inc. = 2 Washington Street, 9th Floor 2 Kew York, New York 10004 C 212.780.1400 ¥ 212.780.1412 o www.communityaccess.org



What are the benefits of a CIT:
1. Less time for officers in between crisis calls, Chicago reduced this down

time from 8 hours to 30 minutes.

2. Fewer injuries to police and mental health recipients. San Antonio which
has trained 92 % of officers has not seen one use of force case since 2008.
Houston which trained 50% of its 5,200 officers also reported drop in cases
of force.

3. Improved perception of police by mental health recipients and staff at
mental health agencies. Many times families or mental health provider staff
are the ones who have to call police. We need to know we can trust how
police will treat the people we are helping to care for.

4. Law enforcement’s better view of mental health recipients and better
confidence working with mental health recipients.

5. More positive media relations for NYPD and Mayor
Lends prestige to the City. Before the Mayor’s announcement of police
training, NYC was the only 1 of the 7 largest cities in the USA without a CIT
type training of police.

Some Cities like Houston and Los Angeles have social workers riding along with
police.

Houston has a social worker co-responder model but does more. Houston also
trains all officers in the traditional CIT 40 hour training. And Houston has a
telephone line for officers who are not trained in CIT to call in and get advice
when the officer is handiing an edp call.

All in all CITS are a win-win for police, mental health community and the general
public.

I am so excited that Mayor de Blasio and Commissioner Bratton have embraced
better training of police and more interactions with the mental health community
leaders.
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Cr|5|s Intervention Teams in NYC
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Responder

A CIT (Crisis Intervention Team) is a method of policing that provides officers

with the tools they need to respond to incidents involving people in emotional
distress.!

CITs ensure safe and respectful interactions between mental health
consumers and law enforcement.?

Coordination between consumers, community members, public health
services, and responders is essential to the success of CIT.

fi}H’g
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« (Cities have been employing CIT as early as 1988 in Memphis, TN.3

e CIT programs have been created in over 2,700 communities to date,
indicating it’s a valuable method for community policing.

 Police are the first to respond to someone experiencing an emotional
health crisis. Lack of training and limited understanding of mental health
puts consumers, bystanders, and police officers in danger. These situations
can result in death, serious injury, and multi-million dollar lawsuits.*




* Programs currently in place

— NYC Emergency Service Unit (ESU): Responds to extreme emergency and high
risk situations outside the duties of regularly trained police officers.

— Bowery Residents’ Committee (BRC) Pilot Project: Intervenes with homeless
individuals on the subway.

* The problem

— The ESU comprises less than 1% of city police officers (300 out of 34,000).
‘Other cities such as Houston have as much as 50% of their police force
trained in crisis intervention.

— None of the deaths injuries published in the media involved the homeless or
occurred on the subway.




Growing cost of claims against NYC:
— In this year's budget, the city set aside $674 million to cover claimants and
anticipates to pay $782 million in 2018.>

Police misconduct, injury and civil rights allegations against the
NYPD made up more than one-third of all claims against the city

over the past year.
— Misconduct claims alone rose 22% in NYC while they decreased in other
cities.®
— Police report 83 police shootings in 2012, half of which involve people
with mental illness.’

— Just one of these cases could cost the city millions: The family of
Mohamad Bah (a consumer shot by the NYPD) is seeking $70 million from

the city.®




DEATHS

Nov 2007
Nov 2007

Sept 2008

Mar 2012
Aug 2012
Sept 2012
Nov 2013

INJURIES
Jan 2008
Jan 2014

Feb 2014

Aug 2014

David Kostovsk, 29, was shot in Brooklyn while armed with a broken bottle®
Khiel Copin, 18, was shot 20 times by 5 officers while holding a hair brush mistaken

for a gunt®
Iman Morales, 35, died after a taser shot caused him to fall from the ledge of his 3™

floor apartment in Bed-Stuy!!

Shereese Francis, 30, died in police custody at her home!?

Darius Kennedy, 31, was shot in Times Square while armed with a knifel3

Mohamed Bah, 28, was shot in his home wielding a knife8

Ee_);foigd Dasrath, 22, was shot 5 times outside his home home wielding a steak
nife

Dustin Grose, 28, was badly beaten at his home while unarmed?®?

Suzanne LaFont, 59,and husband Karl Anders Peltomaa, 50, were injured at thelr
home as a result of a mishandled medical emergency call®®

Sahar Khoshakhlagh, 38, was shot in Times Square by a stray
bullet intended for an unarmed EDP®
Unidentified patient was badly beaten by officers in Brooklyn21.




Less down time for officers: In Chicago, CIT reduced turnaround time from up to 8 hours to 15
minutes.t’

3

Fewer casualties to officers, consumers, and bystanders and less time off for injured officers?®

Fewer lawsuits

Fewer unnecessary arrests + decreased jail time
—  40% of Riker’s Island inmates have M, all of whom got to prison through police contac
— Yearly cost per inmate is approximately $160,000.2°
— Chicago: average custody time decreased from 74 days to 3 hours.*’

t.19

Diversion of consumers away from hospitals

Improved perceptions and attitudes
— More positive media relations for the NYPD and the Mayor
— Lends prestige to City. NYC is the only 1 of the seven largest US cities without a CIT program.

— Law enforcement’s improved perceptions of consumers + increased confidence in working
with them.
— Improved community perceptions of law enforcement

s

*More consumers engaged in ongoing treatment™*



CIT Began
Population
Police Force

# CIT Officers
Hours of Training

Method of Deployment

EDP Calls/Year
Drop-offs/Year

Drop-off Locations

Other

2004

2.8 million

12,000
2,300 (19.2%)
40

Officers’ time cards indicate whether they are CIT trained.
911 dispatcher sends trained officer after identifying EDP call.

19,846
3,300

Hospitals, separate rooms and entrances for EDP
Free standing triage unit w/ separate nursing staff (30 ft from
main hospital)

Hospital staff must accept EDPs brought in by the police.

HUNITY

AT




Chicago’s pilot program began in 2004 in 2 districts with the most single
resident occupancy (SRO) facilities housing individuals with serious and
persistent mental illness. CITs expanded city wide in 2006.

Chicago conducts about 14 classes of 25 officers each year in standard
comprehensive Crisis Intervention Team training. The number of training
classes varies each year. These trainings follow the Memphis model of CIT.

Funding derives from an Illinois State Law Enforcement Agency, the lllinois -
Law Enforcement Training and Standards Board, and the City of Chicago.

Chicago PD receives between $80,000 to $120,000 per year from this law
enforcement agency.




Cost per Training

S200

S15
S500
S1700
S4200
Unknown
S8500

10

Outside MH professional presenters per hour
Consumer and family presenters per hour
Annual luncheon for 50 officers ($1,000 in NYC)
Training materials (not including cost of copies)
Outside trained CIT police instructors

Travel expenses

Total




 Chicago’s CIT training targets officers with at least 2
years of experience

* Training is voluntary

— Officers volunteer to apply for the CIT training
~ Applicants then go through a screening process in order to be
accepted into the training class.

11
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Each Training Includes:

1 hour
3 hours
1 hour
2 hours
4 hours
3 hours
2 hours
1 hour
1 hour
1 hour
2 hours
4 hours

- 3 hours

4 hours
1 hour
1 hour
1 hour

Intro, History, & Overview

Mental llIness: Signs & Symptoms

Developmental Disabilities

Substance Abuse & Co-Occurring Disorders

Risk Assessment & Crisis Intervention Skills

Family Perspectives & Consumer Panel

Child & Adolescent Disorders

Geriatric Issues '

Department Procedures

Psychiatric Medications

Legal Issues

Community Resource Panel

Crisis Intervention Role Play & Hearing Voices Simulation
Crisis Intervention Role Play & Virtual Hallucinations Machine
Summary & Evaluation

Written Examination

Superinténdent’s Ceremony

e
] L3
o B 7

i

WRITY
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CIT Began
Population
Police Force

# CIT Officers
Hours of Training

Method of
Deployment

EDP Calls/Year
Drop-offs/Year
Drop-off Location
Other

| __whether or not a crime was committed.

1999

2.2 million
5,200

2,600 (50% of all officers on staff)
40

Police and social workers ride together in the same cars. Team
can be called by a dispatcher, other officers, or based on
something they observe.

29,272
7,076
Psychiatric Assessment Center

Houston police standard for picking someone up is imminent
and serious risk of harm to self or others, regardless of

NS




Houston’s approach to CIT is 4-fold

1.

14

Co-Responder Teams (CIRT)
» 10 pairs of social workers and police (soon to be expanded to 13) ride together in the same cars,
= 24/7 coverage.
» Total cost: $600K/year funded by County mental health department.
» The social workers are overseen by a county mental health supervisor.

Training for all officers:
= 40 hour initial + 8 advanced training hours each year after.
= Developed training model using material from other cities and Houston PD’s internal psychiatrists..

Resources for Non-CIT trained officers:
» 3 telephone line {triage line) manned by CIT trained officers and social workers.

= Calls to a psychiatrist at the drop-off assessment center.

Protocol

= Houston’s police can pick up an EDP without a crime being committed if the person poses an
imminent and substantial risk of harm to self or others, regardless of whether a crime is committed.

Offering to sell body and being out at all hours of night

Standing in traffic
Wearing a winter coat in 100 degree temperature and hallucinating verbally

Eating dead pigeons -

MUNT

A
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The Neuro Psychiatric Center (Est. 1999)
— Houston has a self-standing assessment center for EDPs not going to prison, both walk-ins and

drop-offs.
— 60 beds, open 24/7.

The center is funded 80% by the county and 20% by the state.

For psychiatric concerns only:
— They will perform immediate triage when necessary e.g. injuries from a fall; and will dispense
physical medications such as for High blood pressure.
~  For other physical concerns, they go to another building on the main hospital campus.

Care on-site
— Nurses, social workers and licensed mental health professionals.
— 3-4 on call psychiatrists, at least 1 is available at all times.
— Peers also work at the assessment center.

Goal is to move people out in 24 hours. Average stay is 2-3 days.
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CIT Began

2003

Population of City

1.4 Million

Police Force

2,300

# of CIT Officers

2,100. 92% of staff

Hours of Training

40 hours cadets and officers

" Drop Offs per year

600 to 800

Drop Off Locations

Varies

San Antonio has role plays every day in week long training and
over 4 hours of interaction with mental health recipients and

families in that week of training.

San Antonio has not used force in a EDP related case since 2008

San Antonio CIT is cost free.

s
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San Antonio started a Mental Health Unit in 2008. They
have 6 officers and 1 supervisor in that unit.

San Antonio trains all officers and cadets in 40 hours of

-tramlng.

San Antonio got the basis of its training from Houston. De-
escalation, identifying MH crisis, recognizing symptoms,
reflective listening, responding to suicidal behavior, etc.
San Antonio conducts a role play every day and devotes
more than 4 hours to mental health reC|p|ent family
member interaction.

San Antonio training is paid for by stakeholders, hospitals
supply meals at trainings and space for trainings, etc.




* San Antonio drops off those in crisis to a variety
of locations.

* San Antonio police can drop people off at
hospitals, free standing mental health clinics with
120 beds, or Crisis Stabilization Centers where

~ people can be held for 48 hours, 16 beds.

» Police officers are the ones to decide where the

18

EDP gets dropped off based on urgency of care.
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San Antonio police also escort people in crisis when called in
by their 10 mobile crisis units, called Mobile Crisis Outreach

Team.
Mobile Crisis Outreach Teams are made up of doctors, social -

workers and police if needed.
There is a 24 hour mobile crisis line for families and others to

callin.
The response time depends on the urgency of call. Emergency

calls must get a 1 hour response. Urgent calls get an 8 hour
response time. Routine calls are responded to within 2 days.

s
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CIT Began
Population

Police Force

Other

1993

3.8 million (City)
10,000

Police and social workers co-respond, but ride in separate cars.
There is a separate team to respond to EDPs that frequently
utilize 911 services. '

s
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SMART (System-wide Mentatl Assessment Response Team)

1993: A dozen social workers rode with police.
— The total cost was less than $1 million dollars.
— Funding originated from the County’s Mental health budget.

2014: About 100 police and social workers ride along together (70 police and 30
social workers).
— The personnel budget is S5 to $6 million that includes police officer and social work

staff. |
— The county mental health budget is $1.7 billion.

Los Angeles also has a triage station at the police department manned by social

workers or trained CIT police officers.
— Untrained officers call in to this triage station when dealmg with a mental healtn crisis.
— This phone line is to be used only when other CIT officers are unavailable.




« LAPD recoups some of the cost by billing Medicaid
for crisis calls and follow up care.

¢ CAMP (Case Assessment Management Program)

— Manages follow up care. |
— LAPD works with 20 cases per week of those in crisis.
— CAMP officers link those people in crisis to services, reducing arrests

and encounters with police.

22




CIT Began 1996

Population 1.33 million (City), 3.17 million (County)
Police Force 1,500 (City), .10,000 (County)
# CIT Officers 25-40% county-wide
Hours of Training 24

Method of Co-responder unit of 23 clinicians that ride along with police.
Deployment |

Drop-off Locations Hospital

Other San Diego allows CIT police from the county to respond to calls
from the city and vice versa.

23 5



* CIT in San Diego is funded 100% by the county

e S2.7 million per year

— 23 licensed clinicians to co-respond with pollce
— Police liaison

— Program director




* CIT has been proven effective in major cities:

Chicago, Houston, LA, San Antonio, and San
Diego.

» There are vast monetary and societal benefits.

* CITs reduce injuries to police, bystanders, and
those with mental illness that police must
respond to.

) s



* 40 hour training
— Increased depth and breadth of knowledge of mental iliness.

— Effective crisis de-escalation.

* Co-response model

— A pilot project with peers or social workers riding with police in
one precinct in each borough.

* Directing people to alternate care

— Increased transport to assessment centers/resplte centers and
ongoing treatment facilities.

— Decreased number of people in prlson W|th mental iliness.

26

s



References

1Livinston, B. (2013, Apr. 27). Crisis intervention teams complete. Retrieved from hitp://csgjusticecenter.org/law-
enforcement/media-clips/crisis-intervention-teams-complete/

2Canada, K.E., Angell, B., Watson, A.C. (2012). Intervening at the entry point Differences in how CIT trained and non-CIT
trained officers describe responding to mental health-related calls. Community Mental Health, 48: 746-755.

3 University of Memphis (2007). Crisis intervention team core elements. Memphis, TN: Dupont, R., Cochran, S., Pillsbury,
S. '

4 Tucker, A.S., Van Hasselt, V.B., Vecchi, G.M., Browning, S.L. (2011). Responding to persons with mental illness. FB/ law
enforcement bulletin, 80(10), 1-6.

5Rivoli, D. (2014, Jul. 8). NYPD generates more than a third of claims againstlcity: Report. AM New York. Retrieved from
http://www.amny.com/news/nypd-generates-more-than-a-third-of-claims-against-city-report-1.8731258

6 parascandola, R. (2013, Jun. 4). Misconduct claims against NYPD soar 22% between 2011 and 2012: Report. NY Daily -
News. Retrieved from http://www.nydailynews.com/new-york/misconduct-claims-nypd-22-report-article-1.1363392
7Fay, K. (2013, Oct. 21). NYPD asked to use crisis teams for emotional distress calls. The Legislative Gazette. Retrieved
from hitp://www.legislativegazette.com/Articles-Top-Stories-c-2013-10-21-85527.113122-NYPD-asked-to-use-crisis-
teams-for-emotional-distress-calls.html

8Beekman, D. (2014, May 1). Judge allows $70 million lawsuit against NYPD officers in fatal shooting to move forward.
NY Daily News. http://www.nydailynews.com/new-york/70-million-lawsuit-city-nypd-move-article-1.1776141
$ McFadden, R.D., Baker, A. (2007, Nov. 19). Police kill a man armed with a broken bottle. The New York Times.
http://www.nytimes.com/2007/11/19/nyregion/19shoot.html?_r=2&ref=nyregion8oref=slogin&

1% Lambert, B. {2007, Nov. 13). Man, 18, is fatally shot by police in Brooklyn. The New York Times.
http://www.nytimes.com/2007/11/13/nyregion/13domestic.html

11 Fahim, K., Hauser, C. (2008, sept. 25). Taser use in man’s death broke rules, police say. The New York Times.
http://www.nytimes.com/2008/09/26/nyregion/26taser.html




References

- 12 pinto, N. (2012, Aug. 15). The NYPD’s poor judgment with the mentally ill. The Village Voice.
http://www.villagevoice.com/2012-08-15/news/ NYPD-mental-iliness-Shereese-Francis/

13 (2012, Aug. 13). Darrius Kennedy shooting: NYPD defends killing knife-wielding man in Times Square. The Huffington
Post. http://www.huffingtonpost.com/2012/08/13/darrius-kennedy- shootmg~nypd -defends-killing-man-knife-times-
‘square_n_1772144.htm]

14 Moore, T., Tracy, T. (2013, Nov. 19). Young Brooklyn man shot dead by cops had two previous encounters with NYPD:
Sources. http://www.nydailynews.com/new-york/nyc-crime/man-shot-dead-nypd-prior-run-ins-article-1.1522503
15McKinley, J.C. Jr. (2014, Jan. 16). Professors detail brutal tangle with police. The New York Times. Retrieved from
http://www.nytimes.com/2014/01/17/nyregion/professors-detail-brutal-tangle-with-police.html

16Gray, J. (2014, Feb. 14). Hit by stray NYPD bullet, a victim turns to advocacy. Epoch Times.
http://www.theepochtimes.com/n3/507677-hit-by-stray-nypd-bullet-a-victim-turns-to-advocacy/

17 Murphy, J., Andriukaitis, S.M. (2014). Chicago Police Department Crisis Intervention Team [PowerPoint slides].

18 Center for Public Representation {2014). Damage Cases. Retrieved from :
http://www.centerforpublicrep.org/litigation-and-major-cases/da mage-cases/41-litigation/damage-cases

19 Associated Press. {2013, Nov. 6). Rikers Island jail criticized for keeping mentally ill inmates in solitary. The Guardian.
Retrieved from http://www.theguardian.com/world/2013/n0v/06/rikers-island—jail-mentally-ill-solitary-confinement

20 Associated Press. (2013, Sept. 30). NYC’s yearly cost per inmate almost as expensive as Ivy League tuition. Fox News.
Retrieved from http://www.foxnews.com/us/2013/09/30/nyc-cost-per-inmate-aimost-equals-ivy-league-education-
expenses-tied-to-rikers/. .

21 Moore, T, Otis, G.A. (2014, Aug 4). Exclusive: EMTs who stopped NYPD cops from beating handcuffed, emotionally
disturbed patient turns officers in. NY Daily News. http://www.nydailynews.com/new-vork/exclusive-emts-turn-
officers-beat-handcuffed-patient-article-1.1891706.

22 Sjlverman, Alex (2013, Sept. 25). Experts, Lawmakers Want Changes To NYPD Response To Emotionally Disturbed
People. CBS New York. http: //newvork chslocal.com/2013/09/25/experts-lawmakers-want- changes—to nypd-response-
to-emotionally-disturbed- people/




T Al Al T U Y T

THE COUNCIL, Frv 5
THE CITY OF NEW YORK'

Criminnl
~<ustc e

A ppearance Card

Iintend to appear and speak on Int. No..

Res. No.

Address:

A in favor !:| in opposltlon -
_ Date: S!/ 2 / / 51 :
T (PLEASE PRINT), A
Name: %m\‘\" \/ ‘ a m Ob ?_, \ \ i Iff
Addres: _2.7- 7 4 mﬂ(‘*\’(&e. r’ ‘;E
I represent: FO X WWNE %OC\Q_‘TY ) ..j

: mm_g_mumf.-:_am' oty 2

“Mem~1

(i) Juifed

i ¥
! N

THE COUNCIL

‘ol Ma(a‘r,, THE CITY OF NEW YORK

T’Y M”‘jou ’;”lﬂl“"’

Appearance Card

I intend to appear and speak on Int. No.-
in favor

Date:
LEASE. PRINT).

.. Name: . Z‘mn Kﬁﬂ

3 in opposition

Res. No.

/{L/Jf

...Address:. 1’5\0 6(0610/{/‘/6‘7

/VY ry /000

A rfr net

.. 1 represent:

W

Address: ..

bt e R S, T AN TR o S

THE COUNCIL

THE CITY OF NEW

YORK |

Appearance Card

I intend to appear and speak on Int. No.
] in favor

Date:
{PLEASE PRINT)

Name:

[0 in oppositio

Res. No.

r\ll\ 1S

ANOREW STA. AP DA -ONE

Address: 11 PPRa v Svane ’]Of

\ N\! ;\\\\l 100

v} }\\\_ Of\h\

I represent:

Address:

P@m [t PP Punl 7M HJW' WMITE 70] N\I

’

Pleuse complete this card and return to the Sergeant-at-Arms

i Jo\g

¢




TSP e T T - - R P S k]

THE COUNCIL
THE CITY OF NEW YORK

Appearance Card

I intend to appear and spesk onInt. No. —___ Res. No.
n favor [ in opposition

Date: . —

_ S Qo it (Pgse anr)
L \Qr ) g/ C;ﬂ?ﬁ Mr/{/\{ OJO‘

§ ropresemt: LS fcm\ﬁ o of (’)QLa\AWa\Wﬁ H/\
ma».#:!_»: ddrg:@ggg;i:ﬁ"‘“ == S T T e W e
"THE COUNC[L

THE CITY OF NEW YORK

Appearance Card

I intend to appear and speak on Int. No.______ Res. No.
(] infavor [J in oppositi

Date: Wﬂ‘;’ /AZT 20 /§

(PLEASE. PRINT) .,

Name: \Dr rfm Vmc([(}n\ /TDCWQSQM}CIL

Address: " rl?w A v‘I

I represent:

Addreea — __:

e i P e s e ST S RTLIL C el e L e e e

pranes. e B B

" THE COUNCIL
" THE CITY OF NEW YORK

Appearance Card

- .Iintend.to. appear and speak on:Int. No. .- - Res. No.. .-
- {] in favor (] in opposition. : o
e Date: _; /2’ 20/6
O (PLEASE PRINT)- .
 Name:. 614/&/0:2;@ NITCHECL |
. Address: 3bos /41/1?& brrdaf’ /4'1/-6.7’(45— ﬁaf\x_

I represent: /)M/ﬂi&/ﬂxzﬁ/ AC‘C@M q 0&"14&&//4('750'}..

Address: - ﬂe((wwc K //aé 108 - pest 1ESTH 5S¢
' / pNC /002

.‘ -+ Please complete this card and return to the Sergeant-at-Arms- -+ .. ‘ o




THE CITY OF NEW YORK

Appearance Card 3 01‘ 3
7

Res. No.

I intend to appear and speak on Int. No.
{1 in favor [J in opposition

Date; @;ZIZ/IS/
(PLEASE PRINT) /

Name: _AM_MQ
Address: /7? WATER 5 r

1 represent: Lgél‘h’/ }47D SOC( 57‘7
___Address: _

e E PO w .c L Tk

" THE COUNCIL
THE CETY OF NEW YORK

Appearance Card

-+

_ Res. No.

I intend to appear and speak on Int. No.
: O infavor [ in opposition
Date:
(PLEASE PRINT) v

Name; jﬂ(\ﬂ M®\((‘
Address: \ COW@ g"f
{reproems 100 MAYOYS OG0 o4 (¢ \&E

v e b e e

BT oot il

— THE COUNCIL
THE CITY OF NEW YORK

Appearance Card | | 5 _;‘3

I intend to appear and speak on Int. No, Res. No.

O infavor (] in opposition

Date; 5//(;)//5 /QF—%

‘ (PLEASE PRINT)
~ . Name: @PC AN /%0\(7 (7/
addresss 108 J0Ly SEracF

. I represent: )LO i\ﬁ \ /“JHJ SU[\HU{ :
Address: qu U%’(V ﬂp(‘g{)ﬂ[\j‘/ /VL d’) j{S\

’ - Please complete this card and return to the qergeam-at -Arms ‘




THE COUNCIL
THE CITY OF NEW YORK

Appearance Card / of 2
I intend to appear and speak on.Int. No. __-_ ___ Res. No.
(O in favor [ in opposition
. Date: 5 =] / L
' (PLEASE PRINT) - '
Name: (o yr bt (2 (BuEY

Address: T/'t E LiEGA - "}/Q 'S)C'Z?C((“;Ty,_
1749 wl&/fﬁ%-'s (

- I represent: L S
Addreu — %Q7 (/"’PH{ ﬂ’ ST
., THECOUNCIL

f)/“’/ * THE CITY OF NEW Y‘.’RK

Appearance Card

I intend to appear and spesk on.Int. No. ________ Res. No. -
' ] infaveor [ in 'opposition :

. Date:
e (PLEASE PRINT) '

| .. .Name: fjﬁ/ﬁ)c’mf /{’P (M‘*/’/Z& OK/
. Address:.

I represent: /UV(F /Dﬂ//mﬂ\)ﬁL.\ }g",/dcﬂ ﬁ/ﬂﬁ;ﬂ/&\_f
‘Address: . ’\'feg Z)A}/Hd/: \501’ /(/5( /Oﬁ&“‘? _

__s.mguthmwﬂwa&¢ T )

L

THE COUNCIL"'
THE CITY OF NEW YORK

A ppearancé Card -

I intend to appear andspeak onInt. No. __ Res. N:)
[J infavor [ in opposition

Date: !(9" , T

(PLEASE PRINT)

nme: (Y| Pplpoyie
Address:
1 represent: @Qbﬂ b(.z( V‘;ﬂ A (_7/0 A/TILQ [

Address:

. Please complete this card and return to the Sergeant-at-Arms ‘



’..__-._.-:-...-n-'--uw:.,-_ RN e

Iintend to appear and speak on'Int..No. __. .. Res..No.

J’_'Nllne \(mj,-, Lu

THE CITY OF NEW YORK

Appearance Card |-

O infavor [J in opposition / /
Sfi12f]5

(PLEASE PRINT)

Address:.

.1 represent:.

- .-,Adflrﬂu
o copr s

1S
Ms?u Leac) ‘Sewlc.e% J‘(‘C?—%TA'VBJ 7

I intend to

THE CITY OF NEW YORK C”%m/

Appearance Card

appear and speak onInt. No. ___ Res, No.
1 imfavor [J in opposmon

Date: //\),//\5

Address:

(PLEASE PRINT)
Name: ’C%Hl /\ Ld,oaj,'ﬁl—a‘ / /
Addresss 0 ”’ Bl R
I represent: N‘{C J_,nejc pC’/IJM f« 6)“]9(-.(5 Olf?c'(c/

Pk, ; _[

- .+ I intend to.

..Name:.

NN AT 0.3 it S W i

THE COUNGIL 1~ S omim |
“ THE CITY OF NEW YORK - “Sushee

Appearance Card

appear and speak.on Int. No. —=  _Res:No.. - . .
O in faver [] inopposition .

. Date: / / Z ’/ / S—.
(PLEASE PRINT) .

. . Address:

g.f\'&S\/l(a Las .Soic&

. Address:

. 1 represent: .

DL Tadepundent Eidqel officg

’ -~ Please complete this card and return to the Sergeant-at-Arms- . ...+ .. ‘ :




/THE CITY OF NEW YORK

Appearance Card

I intend to appear and speak on Int. No. Res. No.

in favor (E’\Ln opposition
\ﬁ‘ Date; M}q \/ /2 D_f)/{

,éPLEASE PRINT)

Name: _ MA R\ AN SOJ\j
Address: LILO @?@C;(?N St Ny A/ 10006

I represent: \)\f‘ ‘aa H_. l ushite nydﬁv{ M\?{%M ‘H‘

Address: L/IO \Q@P ﬁ)\’ ,lue&% ?fbie QJ"
/\/l/\, Mg [ oo

THE COUNCIL M c-sg{;a( (*f-c: q}%
‘THE CITY OF NEW YORK Sl y

e

Appearance Card

- Lintend to appear and speak on Int. No. _ . Res. No. _
(0 in faver [J] in opposition

Date:. { (2 (-Sf

BN LEASE PRINT)
. . Name:. . Q P Q -H—CH‘-H\ N
Address: _ 176D DaedINSD Ao /\P{:é(c; \Se ’\)7, -
(A
.. T represent: . ﬂ 4.0"‘1"‘16"3{_7 ’4—&35-3& ‘

. Addrean:

A T T i B Y ST T n

— THE COUNCIL
- THE CITY OF NEW YORK

Appearance Card

I intend to appear and speak on Int. No. Res. No.

O infavor [J in opposition

Date: £ “—./ /2
{PLEASE PRINT)
Name: > fhs'rwéf OLDEAMAR

Address: j(ga &E- @ fb( V. f\\‘7
I represent: 7@( .E/CQ/Q\( Dtpﬁ,/\)h&/k_\f

Address:

. Please complete this card and return to the Sergeant-at-Arms ‘



e Adcl:esa_. e

}4,( ': ";*‘ f?"’ THE COUNCIL ———
le v,\u—;}[f k |
5 o THE CITY OF NEW YORK

Appearance Card

I intend to appear and speak.on Int.. No. : Res. No.. -
s (&-in favor {7 in opposition .

_Date:

G

. _...Nlme.: .

.. Address:. .- fc)/hﬂwn. Af((;} 9 /t/S/)mﬂ[\ S)( 74 ){/« ) -

/V"I /vs

Gr’;ﬂnw}) ﬂf(/// ((’I T/V?c

.. I represent: .

“THE COUNCIL
THE CITY OF NEW YORK

Appearance Card

I intend to appear and speak on Int. No. ____ ____ Res. No.
O infavor [] in opposmon /

Date: 1// f
Nante: | _jo L\V\ ‘P\Lfg'sérpﬂnﬁ_mn "

Address:
I represent: 0 4-( M'H .
Addressu ‘ —
“THE COUNCIL,
THE CITY OF NEW YORK
Appearance Card
’ I mtend to appear and speak onInt. No. ___ Res. No.
in favor [ in opposition
Date: EQrS VY
(PLEASE PRINT)
Name: '—X)(JQ\?C) \fﬁ\a\h* n
Address: Ig-g o} Mé @JJ \k‘(‘@@?ﬂ.ﬂ“‘ﬁ }\)‘f\!"“r
I represerit: QJ@%E\S\‘R\G‘ ﬁ“’aﬂk‘*} Quhanﬂ kht @Opéb\)f\
Address: gqme 2] M‘

. Please complete this card and return to the Sergeant-at-Arms ‘




* THE COUNCIL
THE CITY OF NEW YORK

Appearance Card

Iintend to appear. and speak on.Int. No. Res. No.

[} in favor [ in opposition

oo S 2]

] .
{(PLEASE PRINT) - . Lo

. N;me: \,\}ul SN L\kglf\\ .
Address: _24YO ZA™ W Th 0 gl W=D 2

"I represent: . :)(V }QJ\’(\O (Wmﬂ/\! )r](_b

Address: O I ?mi G @w 103 I&O\O

" THE COUNCIL
THE CITY OF NEW YORK

Appearance Card

I intend to appear and speak on Int.-No. Res. No.
in favor [ in opposition

| Date: ‘5/ / / D/ /5 <
N /Ry Wré/ﬁf e ""Z’%/ @,,1/4//7/ Fog

Address: /,? 40 7%[190/}//:,56&1 /‘;'\7’} —7//‘”)%77

1 represent: H‘ W% p\ﬂ/ é )
) Address — Kl_/fL }9’ ﬁ\O P\fg/a//é{/c&f — .

" THE COUNCIL,
THE CITY OF NEW YORK

Appearance Card

I intend to appear and speak on Int. No. Res. No.

ﬁ in favor [J in opposition o
Date: ﬁb // / 4 :

/’%/ (PLEASE PRINT)
Nanie: {

 Address: € : /Mf?)f/ﬂh ///(/Mﬂ/ﬂ\ /75'(/ Bﬁfé’//wéy

I represent: o ’b @@ W)

Address:

’ Please complete this card and return to the Sergeant-at-Arms ‘




o o e e R e T e T T

T THE COUNCIL
THE CITY OF NEW YORK

Appearance Card

I'intend to appear and speak on Int. No. _________ Res. No.

[ infavor [] in oppositio
Date: jz/ /(

Loy { /f m@(?}use PRINT)
Name: Y A
Addeen: 4209 2K™ Shypel [ 1C

i represent: - M\)( ’DD_}'“\}H‘
Address: : _qﬁ_h.-? C\g JC\PWQ

"THE COUNCIL
THE CITY OF NEW YORK

-

Appearance Card

. l'intend to appear.and speak onInt. No. ___ Res. No.
[] infaver [J in oppos;twn

JI\G\E 16? (QO\”'\ _

(PLEASE ann
Name: £ WX Rechinne C A
Address: fﬁ?.’\,\u“\r\\\ Comminmi-nec Wealyy BECa oy

I represent: \ 2%  OC Coclecinn

_ Addren

e TR e

"

242 Lu s e D i =

" THE COUNCIL
THE CITY OF NEW mm(

Appearance Card

s A e T

I intend 1o appear and speak onInt. No. .___ Res. No.
) (O infavor [J in opposition

Date; m% \Q%\\ \\m\g
(PLEASE PRINT) ‘

Name: _ﬁ\\Q h&d FQ(*Q
Address: _ 55 ST @ - W YAy

Irepresent N\\Q (\EMW\W Qg %m‘\
Addrese: gé ‘%{D&Lfr S‘\W@,@:k — \EW\ F\E“\(_‘

’ Please complete this cerd and return to the Sergeant-at-Arms ‘




“THE COUNCIL
THE CITY OF NEW YORK

Appearance Card

I T

I intend to appear.and speak on Int. No. ______ Res. No.

- O infaver [J in opposltlon /
(2]

. St pm'ﬂ&m
_ Name:. (’ Mg SNUA M

. Addrou: _Ddy Coum_Collghive duz Doline

| -1 represent: W p b

T A o g ey

THE COUNCIL -+
THE CITY OF NEW YORK

- Appearance Card

I intend to appear and speak onInt. No. ______ Res. No.
[] infaver _ (] in opposmon

\ " Date: 2—/ l {

. (PLEASE PRINT
Neme: 1 NSHe Uy Urresmes P?xﬁw
Address: !\L’ pn TfﬂMAlAf\h p’) M/V\/

N pw,é M.

__Address: _
ey ”‘m.ﬂm' QAT L B s R

J@ . THE couNem
wg& STHE CITY OF NEW YORK

'\)Iéjv( Appearance Card

I intend to appear and speak on Int. No. . Res. No.
O] in favor [ in opposmon

Date: \5,// 2‘/

' | (PLEASE PRINT)
Name: /\/OFZ[ Ze No
" Kadress: SQuECNI LAY /ST5SOC«\Q*€S

I regresem [ g 2\ @Q‘—Q—Q—J\S %‘\f@‘
N, _Fol LT huls My (2T

. Please complete this card and return to the Sergeant-at-Arms ‘

<.




r mAWs—hmgh

THE COUNCIL
THE CITY OF NEW YORK

Appearance Card

-I'intend.to appear and speak on Int. No. _______~_ Res. No.
[J infaver [J in opposition

SR

- . Date:

| ' (PLEASE PRINT)
Name: R I ‘{.‘,Hf9 {‘?q{) A,/\"'/-A SCLE. _ -
Address: . 4’?//\/, (/< FAN i‘!) !"'\_\-’L///V f.fda(;‘(ff“/‘j/yf ’ jfj—/ .

{ represent:

Address:

o ’ E Please complete thu card and return to the Sergeant-at-Arms -- ‘

. THEC()UNC]L m.,,w .
THE CITY OF NEW YORK ‘

A Ppearance Card

I intend to appear and speak on Int. No. Res. No.
O infaver [J in oppiosmon .
i

Da? / 11
(PLEASE PRINT)

Name (\/l\l O( g ‘ !

Address: 610 ‘(//M Ave N7 NY

I represent: “(lf‘( ) U\‘(-(- -LV\V\ p\fa{'f\m
Address:

. Please complete this card and return to the Sergeant-at-Arms ‘




