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I. Introduction

On April 14, 2015, the Committee on Economic Development, chaired by Council Member Daniel Garodnick, and the Committee on Community Development, chaired by Council Member Maria del Carmen Arroyo, will hold an oversight hearing entitled, “The Economic Impact of the City’s Foreclosure Crisis.”

Since 2008, nearly 100,000 properties in New York City have gone into foreclosure.  In addition, over 85,000 homeowners in the City have “underwater” mortgages, which occur when the loan for a home is worth less than the mortgage balance.
 The impact of underwater mortgages and foreclosed properties has put families out of their homes, destabilized communities, created blight and reduced property values in neighborhoods throughout the City – many of which are low-income communities. The purpose of this hearing will be to hear from economic development and housing advocates, banks and other lending institutions, as well as the homeowners and communities directly affected by this crisis with the goal of developing solutions and reducing the long-term economic impact of widespread foreclosures upon the City.

II. Background
Foreclosure is a legal mechanism that protects the security interest provisions of a mortgage by using the mortgaged property as collateral. If an owner defaults on loan payments the lenders sell the property to satisfy the loan’s balance. For several years, lenders, mainly banks, used subprime loans for new homeowners’ mortgages.
 Subprime loans are those offered at a higher rate to persons who do not qualify for prime rate loans because of low credit ratings or other factors that may result in the persons defaulting on repayments.
 
During the peak of the housing bubble, mortgages were being bundled and sold as ‘mortgage-backed securities’ to investors as low-risk investments, as it was thought that these bundled securities would diversify away the risk of the sub-prime loans. With the high rates of return on the mortgage-backed equities and what seemed like low risk investments, investors bought these securities, leading lenders to further loosen restrictions to subprime borrowers. Many of the subprime loans were offered with little to zero down payments on homes and with a period of time where the principal was at an affordable price for the homeowner, which would later change to an adjustable rate. Eventually, many homeowners who were sold the subprime loans were unable to pay the adjustable rate and began to default. In 2007, the United States experienced a foreclosure crisis when housing values sharply declined and thousands of homeowners, many with sub-prime mortgages, defaulted on their loans leading the lenders to file for foreclosure on their homes. Between 2007 and 2012 over 4 million homeowners in the United States lost their homes to mortgage foreclosures.
 When the housing bubble burst it collapsed the many mortgage-backed securities, which triggered a financial crisis, driving the global economic recession of 2008.
 

In 2007, when New York City’s regional economy was the 12th largest in the world, valued at over $1 trillion, real estate values seemed unaffected – especially in many areas of Manhattan and Brooklyn.
 However, pockets of economic decline developed in parts of Southeast Queens, Central Brooklyn and the Bronx where foreclosures had nearly doubled.
 
In August of 2007, in response to the foreclosure crisis, President George W. Bush announced that the Federal Housing Administration (“FHA”) would allow subprime borrowers with good credit history to refinance into an FHA-insured mortgage. In addition, the President announced an initiative to expand mortgage financing options, help homeowners understand financing options and allow them to find a mortgage product that works for them.
 However, the national foreclosure crisis only truly began to decline in 2010,
 when several states’ attorneys general and the Department of Justice won historic settlements from major mortgage lenders.
 
Bank Settlements
In 2010, attorneys general from each state began investigating lenders and mortgage-servicing banks for illegal practices during foreclosure proceedings.
 The United States Justice Department worked with 49 states to hold the largest lenders and servicers accountable (Bank of America Corporation, J.P. Morgan Chase & Co., Wells Fargo & Company, Citigroup Inc. and Ally Financial Inc.), which ultimately led to the National Mortgage Servicing Settlement – over $50 billion in relief to distressed borrowers and direct payments to signing states and the federal government.
 The settlement includes, among other things, new standards for servicing mortgages and the foreclosure process, financial relief for homeowners and payments to state and federal governments.
 

Under the settlement agreement, New York State is set to receive about $548 million in loan modifications and loan refinancing.
 In addition, New York has secured $132 million to pay for legal services and housing counseling for borrowers facing foreclosure.
 New York State Attorney General Eric T. Schneiderman announced that the state would use up to $15 million for foreclosure prevention and related services; $9 million would be used for the state’s Foreclosure Prevention Services Program and $6 million allocated to support housing and community activities through community-based housing organizations.
 

In November 2013 JP Morgan Chase (“Chase”) agreed to a $13 billion settlement over mortgage bond sales – of which New York is to receive $613 million.
 Additionally, about $400 million will go toward consumer relief. The first $163 million of the settlement has been distributed to New York, half of which, $81.5 million, is under Governor Cuomo’s control and going toward housing programs.
 The other half is being distributed by the AG’s office to anti-foreclosure programs.
 Under the settlement, Chase is required to provide $2 billion in principal reductions to borrowers, including first and second liens and forbearance, and to provide an additional $2 billion in financial relief for borrowers and communities by refinancing at lower interest rates; the donation of bank-owned properties or bank-controlled distressed mortgages to nonprofits or land banks; and new mortgage loans to low and moderate income families harmed by the financial crisis.

In August 2014, AG Schneiderman announced that New York State will receive $300 million in cash after the Department of Justice’s $16.65 billion settlement with Bank of America over that bank’s role in the sale of mortgage-backed securities.
 A minimum of $500 million toward direct consumer relief will also be allocated to New York State. The settlement with Bank of America provides for principal balance reductions on FHA-insured loans, which has not been included in prior bank settlements.
 Of the $500 million, Bank of America estimates that a minimum of $20 million in donations will address as many as 300 of the state’s so-called “zombie properties,” homes that have been abandoned by their owners after foreclosure proceedings were initiated. The bank will earn $35 million in credits by making cash donations to legal service providers, housing counseling agencies, land banks and other community development non-profits. The bank must also provide $125 million in credits to create and preserve hundreds of units of affordable housing across New York State.
 

Federal Initiatives
At the time of writing there are roughly 10 federal initiatives in place aimed at preventing bad lending practices and, ultimately, foreclosures. These include:

· Federal Housing Administration (FHA) Loss Mitigation Efforts. FHA-insured families are often able to avoid foreclosure through special forbearance, loan modifications, partial claim, and FHA-HAMP, which are initiatives run by the FHA.

· Home Affordable Modification Program (HAMP). This program provides loan modifications to reduce monthly mortgage payments to affordable and sustainable levels.

· Housing Counseling. The Department of Housing and Urban Development (HUD) provides grants to local counseling agencies and State Housing Finance Agencies that offer services. 
· Home Affordable Refinance Program. Gives homeowners with loans owned or guaranteed by Fannie Mae or Freddie Mac an opportunity to refinance to more affordable monthly payments
· Short Refinance Options. Gives options for underwater non-FHA borrowers, who are current on their existing mortgage and whose lenders agree to write off 10% of unpaid principal balance of the first mortgage, the opportunity to qualify for a new FHA-insured mortgage.

· Emergency Homeowner Loan program (EHLP). HUD provides bridge loans of up to $50,000 each to help families keep up their mortgage payments while they seek employment
· Neighborhood Stabilization Program (NSP). A federal program in which funding is provided to purchase and rehabilitee certain properties, including vacant properties.

· National First Look Program and FHA First Look Program. NSP grantees get an exclusive 12-14 day window to evaluate and bid on the majority of newly foreclosed properties prior to sale on the open market.
· Third party Mediation. Expanded use of third party mediation to prevent foreclosures. 
State and Local Initiatives
AG Schneiderman has initiated and funded many programs through the settlement funds received in the state. The Homeowner Protection Program (“HOPP”) is one of the AG’s major initiatives in which eligible housing agencies have been included in a $60 million award over 3 years.
 These housing agencies provide legal and housing counseling and connect homeowners to various resources that help distressed homeowners mitigate foreclosure.
 In 2013 the AG launched the Land Banks Community Revitalization Initiative which dedicates $33 million to support legally designated Land Banks, which are “not-for-profit corporations created to take control and redevelop vacant or abandoned properties to where they can better serve the public interest.”
 So far, the AG has awarded $13 million to eight land banks in the state, none of which are in New York City.

The City of New York has supported the Mortgage Assistance Program (“MAP”), administered by the Center for New York City Neighborhoods (“CNYCN”) which helps homeowners at risk of foreclosure that are unable to get assistance from other foreclosure prevention programs.
 The MAP program provides up to $25,000 in zero-interest loans to qualified homeowners whose mortgages are underwater but are unable to get assistance from other foreclosure prevention programs.
  The program is funded by the City’s Department of Housing Preservation and Development (“HPD”) as well as via private donors.

New York State developed a similar program as a part of HOPP, where homeowners that have experienced a financial hardship and can demonstrate an ability to afford their housing payments after receiving assistance qualify for a loan that assists them in foreclosure prevention.
 Both of these programs were previously discussed in a 2014 City Council Hearing on vacant homes.
 
The City Council has held several hearings since 2007 on topics that discuss how to remedy the ongoing foreclosure crisis in particular areas of the City. The hearings over the last three years have discussed foreclosure in the context of vacant properties (February 2014);
 how the national mortgage servicing settlement has impacted NYC’s foreclosure prevention and counseling services (September 2012);
 and systemic problems in the ongoing mortgage foreclosure crisis (January 2012);
 These hearings have continued to provide context, forums for discussion and ways to resolve the ongoing foreclosure crisis in New York City. 
Mortgage Modification Programs
Homeowners can work with banks who participate in the federal Home Affordable Modification Program (“HAMP”) program to receive foreclosure and loan modification assistance on their mortgage. A loan modification is a permanent change to the terms on the borrower’s loan that can result to a payment schedule that the borrower can afford.
 According to ANHD, the numbers for HAMP are up from 54,366 in 2011 to 68,100 in 2013 for the greater New York area.
 Loan modifications have a trial period before the loans are converted to a permanent modification.
 Chase Bank reported to ANHD that they completed 11,718 permanent modifications in 2012 while Bank of America averages 4.2 months for HAMP modifications to go from trial to permanent in 2013 and 5.1 months for non-HAMP modifications.
 

The foreclosure and loan modification process can be a complicated process for homeowners. CNYCN, in its capacity as an organization of housing counselors and legal service providers, assisted over 37,080 homeowners between July 2008 and March 2015.
 ANHD reports that it has become easier for homeowners to receive an affordable loan modification in the past two to three years but the communication process between mortgage services and homeowners needs improvement.
 Housing advocates have received complaints from homeowners about receiving conflicting information from customer service representatives, loss of documents, or having to resubmit documents.

III. Ongoing Concerns
Despite a number of government-sponsored foreclosure mitigation programs, the foreclosure crisis continues to impact communities throughout the City.  This section highlights some of the persistent issues that prevent the crisis from abating and limit the City’s ability to fully recover.

Bank Walkaways
Under New York Real Property Actions and Proceedings Law § 1307, a bank or other lender in a mortgage foreclosure action “who obtains a judgment of foreclosure and sale”
 has a duty to maintain the foreclosed property in good repair. Notably, this does not apply to properties that are in pre-foreclosure, such as abandoned foreclosures or so-called “bank walkaways.”
 Under state law, banks and other creditors are under no obligation to maintain properties they control in a state of good repair until they obtain a foreclosure judgment.
 This means that creditors in New York contribute to the spiral of neighborhood decay and blight by initiating foreclosure proceedings but failing to obtain foreclosure judgments.  Many of the properties impacted by this practice are in communities that have been hit hardest by the foreclosure crisis. These vacant or abandoned properties attract “vandalism, exposure, and neglect . . . [and] pose significant health, safety and welfare issues at the local level.”
  These properties also drive down property values in the neighborhoods in which they sit, perpetuating the foreclosure crisis by limiting the value of the other nearby homes.
In other states, such as New Jersey, a creditor who files an action to foreclose on a property becomes responsible for the “care, maintenance, security and upkeep of the exterior” of the property if the property becomes vacant or abandoned. 
  This diminishes the opportunity for perpetual neighborhood blight, because properties are less likely to become magnets for vandalism and are present a scar on the neighborhood if they are being managed by creditors.  

There are several bills pending in the New York State Senate
 and Assembly
 that address this issue, however at the time of writing none are scheduled to be heard by their respective committees.
Reduced Property Values in Neighborhoods with High Foreclosure Rates
While federal, state and local measures have been taken to curb the foreclosure crisis and the economic recession, the communities of the City with the largest foreclosure rates in 2007 are struggling to recover their economic viability.
 As the City continues to recover from the foreclosure crisis, there is still a concern over the growing number of foreclosure filings in areas such as Southeast Queens. 
 
	Table 1: Top Five Neighborhoods in Queens County With  Housing Units Going Through the Foreclosure Process as of February 2015

	Saint Albans
	1 in every 363 housing units

	Cambria Heights
	1 in every 462 housing units

	South Ozone Park
	1 in every 504 housing units

	Rosedale
	1 in every 606 housing units

	Woodhaven
	1 in every 653 housing units

	Queens County
	1 in every 1,976 housing units

	Source: RealtyTrac


More than 9,000 1-4 family homes defaulted in Southeast Queens between April 2013 and March 2015.  There were 28,866 home defaults citywide during the same period.
 According to RealtyTrac, a service that tracks foreclosures and pre-foreclosures, the neighborhoods of Saint Albans, Cambria Heights, South Ozone Park, Rosedale, and Woodhaven have some of the worst foreclosure ratios in the City. For instance, in Saint Albans, one in every 363 housing units is in some stage of foreclosure (default, auction, or bank owned). Similarly, in Cambria Heights, one in every 426 housing units in the neighborhood has had a foreclosure filing.
 

The owners of foreclosed homes are not the only ones affected by their foreclosure. Appraisers consider several factors to determine property value such as architecture, school district, and comparable houses in the neighborhood.
 While foreclosed properties sell at discount prices, studies have shown that foreclosed properties decrease the value of other neighborhood properties as well.
 Declining neighborhood property values contribute to the foreclosure crisis by impacting homeowners who – due to no fault of their own – suddenly find themselves owing more on their mortgage than their property is worth.
 
As of October 2012, the Association for Neighborhood and Housing Development (“ANHD”) found that 82,175 mortgages in New York City were underwater, amounting to a $15.4 billion discrepancy between the remaining payments due on mortgages and the actual value of those properties.
 This averages out to an excess of over $187,000 per mortgage. This cycle leads to more foreclosures and reduces the overall value of properties in the neighborhood, particularly as a result of the abundance of properties that are in pre-foreclosure.  When an owner abandons a property due to a foreclosure filing, the lender may continue to pay the property tax but fail to complete the foreclosure process in order to avoid the obligation of maintaining the property.
 As of February 2015, of properties in Queens that are in some state of foreclosure, 82.7 percent are in pre-foreclosure, 14.4 percent are in auction, and only 2.8 percent are bank owned.
 
Vacant or abandoned properties in the pre-foreclosure stage are more likely to be in a state of disrepair, with visible maintenance problems such as trash accumulation, peeling paint, broken windows and overgrown lawns. These homes are also especially vulnerable to vandalism and theft, which can send ripple effects throughout the neighborhood.
 According to the Furman Center, properties adjacent to abandon or vacant homes sold for 28 percent less than comparable properties. The association with a foreclosed property can negatively impact the value of properties that are up to 2,000 feet away.
 Since 2007, there have been approximately 85,000 properties that have filed for foreclosure or been abandoned in the City, which has led to an estimated $1.8 billion in lost property taxes and increased expenses.

Foreclosure Rescue Scams
One additional consequence to the foreclosure crisis has the development of so-called “foreclosure rescue companies” that have aggressively targeted homeowners in Southeast Queens, Southeast Brooklyn and Northeast Bronx.
 According to the Center for New York City Neighborhoods, these unscrupulous rescue services come in various forms such as loan modification services, legal services, and forensic audits with the alleged purpose of assisting homeowners who need assistance to pay their mortgages.
 Since the foreclosure and mortgage modification process is confusing, many homeowners welcome the assistance of these firms who typically promise a quick fix, charge a fee and then disappear.
 From March 2010 to September 2014, homeowners in the City submitted nearly 2,700 foreclosure rescue scam complaints which resulted in at least $8.25 million in losses.

Underwater Properties in High Risk Flood Areas
As of April 1, 2015, owners who have properties in flood prone areas will receive an insurance rate increase up to 18 percent for a primary home or up to 25 percent for a second home, businesses, or property damaged by Hurricane Sandy (2012) or Irene (2011).
 The insurance policy adds a $25 surcharge for renewals or new policies. Surcharges for a business or a secondary home increases to $250.
In addition to the rate hike and surcharges, insurance companies will require an elevation certificate if the property is located in high-risk flood zone. A licensed land surveyor, engineer, or architect completes an elevation certificate to ensure compliance with floodplain management ordinances, determines the proper insurance rate for homes, or requests an amendment to the flood maps.
 These certificates can cost between $500 to thousands of dollars in more complicated circumstances.
 In ten years, the flood insurance for some properties that have not been properly elevated could be almost $10,000 a year.
 
The new flood insurance policies will create an additional burden for neighborhoods in coastal communities that are attempting to recover from the foreclosure crisis.  For instance, twelve percent of homes on the Rockaways and thirteen percent of homes in Belle Harbor owe more money on their mortgage than what the property is valued.
 The median household income for these communities is $65,943.
 The increase in insurance could make their homes unaffordable and if they were to sell the property, they may still owe their lender money. Homeowners with mortgages that refuse to purchase flood insurance can be subject to force place insurance policies. This occurs when the lender purchases a policy and passes the costs to the owner, which can be higher than the market rate.
 
IV. Proposed Solutions

There have been a number of solutions proposed by politicians, economists, bankers,

lawyers, community organizers and anyone else with a stake in solving the foreclosure crisis.  This section highlights a few of the proposed solutions and considers their viability.

Require Compliance Bonds for Pre-Foreclosed Properties

At the local level, municipalities in New York have the authority to require compliance bonds for construction projects. These bonds are taken out by property owners or developers and used as collateral to ensure that those properties are in compliance with the city’s various building and construction codes.  If there are any deficiencies in the project, the city can use the bond to pay for the repairs.


One suggestion to reduce neighborhood blight and ensure the upkeep of abandoned or vacant homes around the city is to require creditors who initiate foreclosure proceedings to take out compliance bonds with the city to guarantee the properties are maintained. The bonds could be repaid once the creditor receives a foreclosure judgement, or used by the city to pay for maintaining the property if the creditor permits it to fall into disrepair.

Conditions on Lenders who Hold City Funds


Another suggestion has been to use the City’s Banking Commission to place conditions on banking institutions that hold municipal deposits.
 These conditions would require lenders to permit mortgages for city residents to be refinanced or include other terms favorable to homeowners, such as sustainable loan modifications that prioritize rate and principal reductions.
 

Exercise the City’s Eminent Domain Power


Another measure is the utilization of the City’s power of eminent domain to seize securitized underwater mortgages that creditors refuse to sell at fair market prices. Since this type of eminent domain would amount to an unconstitutional taking if it was not for a “valid public purpose” and accompanied by “just compensation,”
 the City would be required to demonstrate a public need and pay the lender fair market value for the mortgage, based on an independent assessment of the property value.
 While the City may be ill-equipped to purchase bulk mortgages in this way, the City could offer the mortgages to investors with the caveat that the City would require the mortgages to be refinanced and written down to more accurately represent the property’s fair market value.  Loan repayments from homeowners would then go to these new investors, and the homeowners would only owe the fair market for their mortgages, not the price of the original loan.


The rationale behind using eminent domain in this way would be to reduce the negative-equity cycle and neighborhood blight caused by mortgage payments that remain outside of reach for everyday New Yorkers. Eminent domain is often used by governments “to take property when it is necessary to act on behalf of the entire community,”
 and such “property” extends to contracts as well as land. 


One major hurdle that lenders face when considering whether to write down or sell securitized mortgages is that those mortgages have been divided up among numerous investors who cannot reach collective agreement on whether or not to write down or sell the mortgages. While lending institutions may act as trustees or “loan servicers,” they are typically prohibited from writing down or selling mortgages in the collective agreements that divided up those mortgages in the first place. Even if a bank wanted to write down securitized loans, it would simply be unable to do so without a government-approved principal reduction program, such as the Home Affordable Modification Program.  

However, where a loan servicer is restricted, a municipality can exercise its governmental authority to seize those mortgages and reconstruct them from their investor pools without obtaining consent from any of the parties, so long as the municipality does so for a valid public purpose and provides the loan servicer appropriate fair market value for the mortgage.
 In this way, “[t]he homeowner benefits by avoiding default and foreclosure and retaining the home. The bondholder benefits by being able in effect to enter into value-salvaging write-downs of needlessly high-risk underwater loans[, and t]he community benefits from the blight-preventing, property-value-maintaining, and neighborhood-stabilizing effects that foreclosure-prevention yields.”

Bulk Municipal Purchasing of Mortgages

Some advocates have also promoted using a city-sponsored program to allow bulk purchasing of underwater mortgages from lenders and then write down the principal and offer loan modifications – a plan similar to the eminent domain plan described above.
 The difference would be that the city would negotiate the rate with the lenders instead of seizing the assets via eminent domain.  Lenders might receive better rates for the mortgages than the property’s fair market value, however writing down the principal would still need to be done via government intervention.

Support State Laws requiring Maintenance and Upkeep of Pre-Foreclosed Properties

Finally, the City could lend its support to state initiatives to require lenders who initiate foreclosure actions to maintain pre-foreclosed properties in a state of good repair, just as they would be required to do after receiving a foreclosure judgement. A number of such proposals have been introduced by the State Senate
 and Assembly,
 and may be worth supporting if they could reduce the potential for widespread neighborhood decay.
V. Conclusion

At this hearing the committees will examine the foreclosures crisis in greater detail, including the local impact upon communities and the citywide economy.  The committees will also examine some of the proposed solutions to the foreclosure crisis and their viability.
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