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Introduction
On February 27, 2015 the Committee on Waterfronts, chaired by Council Member Deborah Rose, and the Committee on Economic Development, chaired by Council Member Daniel Garodnick will hold a joint oversight hearing entitled, “Examining the Use of Mitigation Banking for Waterfront Restoration.” Representatives from the New York City Economic Development Corporation (NYCEDC), the Department of Environmental Protection (DEP), the New York State Department of Environmental Conservation (DEC) as well as waterfront advocates, environmental advocates and community organizations have been invited to testify.
Background

Wetlands

There are approximately 3,100 acres of wetlands within New York City’s boundaries.
 Generally, wetlands are considered transition areas between uplands and aquatic habitats and include swamps, marshes, bogs and wet meadows.
 Wetlands often exhibit qualities of both aquatic and terrestrial plant and animal communities as they are transitional areas between the two. Wetlands can also occur where groundwater meets near or at the surface, saturating the soil and the root zone of plants.”
 Finally, wetlands also provide vital food and habitat for clams, crabs, and juvenile fish, as well as offering shelter and nesting sites for species of migratory waterfowl.

Marshes in the City have great ecological importance and perform an essential role in controlling floods and in protecting a vast swath of the City’s shorefront from storms and erosion.
 They act as buffers between open waters and uplands, providing numerous benefits including protecting rivers, lakes, and coastal waters from pollution, such as sediment, nutrients, chemical contaminants, and bacteria.
 Wetland environments also act as buffers for streams, rivers, lakes, and drinking reservoirs because they trap, uptake and transform harmful nutrients, heavy metals, pesticides, and organic pollutants before they can flow into down gradient water bodies.

Finally, wetlands also provide areas for recreation, education and research, and are often the only green space remaining in increasingly developed urban areas.
 However, wetlands face numerous challenges. The City once contained 224,000 acres of freshwater wetlands, but most of this land has been filled for construction, development or dredged for transport. Only 2,000 acres of freshwater wetland–less than one percent of the historical freshwater wetlands–remain in the City today, and many species that once called these wetlands home no longer reside there.
 Coastal wetlands in New York historically covered approximately 100,000 acres but seventy-five percent of those areas , including tidal salt marshes, have also been lost. 
The development and urbanization of the City has contributed greatly to the drastic decline in the local wetland environment. Roughly 85 percent of coastal wetlands have been lost in the New York-New Jersey Harbor Estuary, and over 90 percent of the freshwater wetlands in the City have been lost.
 Additionally, hundreds of miles of riparian corridor were taken over by development, streams were filled or piped underground and higher order streams were straightened and disconnected from their floodplains.
 Further, the dredging of channels and construction of bulkheads, pierheads and hardened shorelines have altered tidal wetlands, shoreline, subsurface and aquatic habitats and hydrology.
 The result is that the City’s high marsh areas and accessible low marshes are now completely filled or confined to small parts of the landscape and the upland edges have been filled and hardened for urban development.

Mitigation Banking

Federal law, primarily the Clean Water Act (CWA) and regulations promulgated pursuant to the CWA by the United States Environmental Protection Agency (EPA), require that negative impacts to existing wetlands resulting from development projects are replaced with restored, enhanced, or created wetlands as compensation for the losses.
 The New York State Freshwater Wetlands Act
 regulates wetlands throughout the state and through rules promulgated by DEC,
 also requires compensatory mitigation for any negative impacts in order to be issued a freshwater wetland permit for construction on wetland areas. The CWA prohibits the discharge of dredged or fill material into wetlands or other waterways of the United States unless a permit has been issued by the United States Army Corps of Engineers (the Corps) or approved by the State under CWA Section 404 which authorizes such a discharge.
 When there is a proposed discharge, all appropriate and practicable steps must first be taken to avoid and minimize impacts to aquatic resources.
 When property owners undertake projects that affect wetlands, the proposed projects that are determined to impact such waters are first subject to review under the CWA. The Corps then reviews those projects to ensure that the environmental impacts to aquatic resources are minimized as much as possible or avoided. The permit issued by the Corps may require a property owner to restore, establish, enhance or preserve other aquatic resources in order to replace those impacted by the proposed project. The practice of minimizing the harm to such wetlands and compensating for their loss or replacement with new wetlands is called Wetland Mitigation. 

Wetland Mitigation Banking is a type of wetland mitigation that allows permit applicants for development projects of all sizes to purchase credits from a restored, established, enhanced or preserved wetland, stream or other aquatic resource for the purposes of offsetting losses of natural resources due to dredge and fill activities in other wetland areas.
 A mitigation bank assigns a value to those resources in the form of credits that can be sold by the bank to permit applicants. The bank credits can then be disseminated to fund restoration projects within a specific geographic region or service area. Mitigation banks typically have four major characteristics:

1. The bank site, which includes the actual wetland and the acreage restored, established, enhanced, or preserved; 

2. The bank instrument, which is the formal agreement between the bank owners and regulators establishing the structure and terms of the bank including its liability, performance standards, management requirements, monitoring requirements and the terms of bank credit approval; 

3. An interagency review team, which provides regulatory review, approval and oversight of the bank; and 

4. The service area, which includes the geographic area in which permitted impacts can be compensated at a given bank.

The mitigation banking process works by designating a wetland, stream or other aquatic resource area that has been restored, created, enhanced, or preserved as a mitigation bank.
 This area is then set aside to compensate for the future conversions of other wetlands for development activities.
 The value of a bank and its credits are determined by quantifying the habitat or ecological services provided by the restored, enhanced, or protected system.
 Permittees, upon approval of regulatory agencies, can then acquire these credits to meet their requirements for compensatory mitigation.
 The mitigation bank serves as a ‘third party’ compensatory mitigation in which the responsibility for compensatory mitigation implementation and success is assumed by a party other than the permittee.
 The national range in credit prices in 2008 was $3,000 - $653,000, with the average price at $74,535 for non-tidal credits.
 When tidal or vernal pool credit prices were included, the average was $112,449
The variability in the market value of these credits reflects differences in the availability and price of land suitable for bank development and the cost to create an acre of wetland compensation within a given region.
 

In setting up a mitigation bank, numerous factors must be considered, including setting the particular goals or objectives of the bank, ensuring that the site selected poses the physical, chemical and biological characteristics to support establishment of the desired aquatic resources and functions, ensuring that there is the technical feasibility to design banks that are self-sustaining over the long term, whether credits will be given for the preservation of any wetlands in perpetuity, whether credits will be given for the inclusion of upland areas occurring within a bank if such features increase the overall ecological functioning of the bank, and ensuring that mitigation banks be planned and developed to address the specific resource needs of a specific watershed.

Mitigation banking has several advantages
 over traditional permittee-responsible compensatory mitigation because the mitigation programs can:

· Reduce uncertainty about whether or not the compensatory mitigation is successful in offsetting project impacts;
· Gather and apply financial resources, planning, and scientific expertise that would not be available to many permittee-responsible compensatory mitigation proposals;
· Reduce permit processing times and provide more cost-effective compensatory mitigation opportunities and;
· Enable the efficient use of limited agency resources in the review and compliance monitoring of compensatory mitigation projects because of consolidation.
Mitigation banks are also more likely to achieve long-term outcomes and create sites that are protected in perpetuity by dedicated resource conservation organizations than traditional compensatory mitigation. Finally, mitigation banking shows synergies that can arise between environmental protection and economic development; entrepreneurial providers of bank credits are a nationally organized industry that contributes hundreds of millions of dollars each year to the country’s gross domestic product.
 
New York State’s Mitigation Banks
New York State has approved three different wetland mitigation bank projects in the past. These banks are the Fort Drum Wetland Mitigation Bank in Fort Drum, New York; The Raymond Road Mitigation Bank in the Town of Lockport, Niagara County, New York; and the Cornerstone Mitigation Bank in the Town of Chili, Monroe County, New York. Below is a brief description of these mitigation banks and their status.

Fort Drum Wetland Mitigation Bank, Fort Drum, New York

Fort Drum is a 100,000 acre property of the US Department of the Army and is an active military training facility for the US Army, the National Guard, the Reserves and other military organizations. For future trainings on the land, the Army plans to continue to construct roads, buildings and training areas in the future that will likely impact wetlands in the process. It was found that on-site mitigation of these projects on an individual basis had a higher cost per acre than construction of a wetland mitigation bank. Therefore, a wetland mitigation bank was proposed to satisfy compensatory mitigation needs for the future developments in Fort Drum. 

The mitigation banking instrument (MBI) stated that the bank includes about 130 acres of wetlands with a total of 24 negotiated credits. Credits from the banks are reserved for small in-house and ‘troop-type’ projects of Fort Drum, which have unavoidable wetlands impacts. Credits are not available for purchase outside of Fort Drum. The types of impacts the MBI states that are suitable for withdrawal of mitigation credits are ‘improvement projects resulting in unavoidable impacts that cannot be reasonably mitigated on-site, or when the benefits of mitigating with the bank exceed those of on-site mitigation.
 Currently, 18.2 credits out of the 24 potential credits have been released and 3.97 credits have been withdrawn. There are 14.23 available credits for future use.

The Raymond Road Mitigation Bank in the Town of Lockport, Niagara County, New York

The D.G. Marfurt Development Company, the third party Sponsor of the Raymond Road Wetland Mitigation Bank, signed a mitigation banking instrument (MBI) with a mitigation bank review team (MBRT) to provide compensatory mitigation for wetland losses within the Tonawanda Creek Watershed.
 The northwest portion of the watershed constitutes the service area with the primary service area designated for portions of 8 towns within the watershed and the secondary service area is the rest of the watershed. The secondary service area has a higher ratio of wetland mitigated in compensation for the area of wetland impacted by a project.
 The bank’s goal “is to provide efficient and flexible mitigation opportunities, while fully compensating for wetland and other aquatic resource losses in a manner that contributes to the long-term ecological functioning of the Tonawanda Creek watershed in which the bank is located.”


This bank assigned one mitigation credit to one acre of created wetland. The bank created 31.6 acres of wetland habitat and therefore had 31.6 mitigation credits available for sale. The MBI states that the preferred mitigation is in-kind replacement.
 Decisions authorizing use of credits from the Bank were made on a case-by-case basis with the understanding that the applicant first avoided impacts and minimized losses before mitigating unavoidable impacts.
 Credits were released on a schedule according to successful achievement of performance standards. As of October 2014, 26.1 of the 31.6 credits have been released and are sold out to date with 0.1 credits currently available. 
 
Cornerstone Mitigation Bank in the Town of Chili, Monroe County, New York


Rochester’s Cornerstone Group-Rochester International Commerce Center, LLC, is the sponsor that established the Cornerstone Mitigation Bank in Monroe County, New York. The sponsor developed a mitigation plan to establish 20.14 acres of wetland habitat.
 The Cornerstone Mitigation Bank would compensate for impacts to wetlands, including those within the Black Creek Watershed and the northern portion of the Genesee River Watershed. The Black Creek Watershed is the primary service area while the Genesee River Watershed is the secondary service area. The regulatory agencies may consider on a case-by-case basis participation in the bank to mitigate for wetland impacts outside of the service area.  The sponsor provided $20,000 of financial assurances for the bank to cover costs if some of the success criteria are not met.

One mitigation credit equals one acre of created wetland. Therefore, a total of 20 credits were made available. The sponsor implemented a program to provide buyers of the credits, who would have the opportunity to fulfill their obligations to mitigate wetland impacts. In-kind replacement is the preferred mitigation although out-of-kind replacement will be considered where appropriate. The sponsor agreement with the MBRT states that 80% of credits would be made available after the first year’s monitoring goals were met and rest of the credits would be made available after the second year’s goals have been met.
 As of June 2011, all potential credits had been released (19.24) with 11 of those credits withdrawn, leaving 8.24 available credits.

In the case of New York City’s first wetland mitigation bank, the New York City Economic Development Corporation (NYCEDC) is serving as this third party through its MARSHES initiative.

The MARSHES Initiative


MARSHES (the Mitigation and Restoration Strategies for Habitat and Ecological Sustainability) is a new initiative to help restore and protect New York City’s wetlands.
 In December 2014, Mayor Bill de Blasio announced resiliency investments across NYC as part of the city’s Action Plan amendment to the $4.21 billion in aid from the federal Community Development Block Grant-Disaster Recovery program. In the amendment, $12 million of those funds are set aside to restore the wetlands of Saw Mill Creek on Staten Island that were significantly degraded during Superstorm Sandy.
 The Saw Mill Creek Marsh is a 68-acre, city-owned site that is littered with waste from illegal dumping. Illegal dumping has caused the filling of former wetlands, the obstruction of tidal flows, and parts of the site to be overrun by invasive weeds.
 As a result, the ecosystem is less healthy, limiting a diversity of fish, birds and mammals from inhabiting the area. NYCEDC is expected to improve these conditions to create a viable wetland. Through this pilot project, NYCEDC expects to establish Saw Mill Creek as a mitigation bank to leverage public and private investments to fund healthier wetlands throughout New York City. To implement this pilot NYCEDC is partnering with the Mayor’s Office, the Department of Parks and Recreation, the Department of Environmental Protection and the Department of City Planning.


After NYCEDC establishes Saw Mill Creek Bank, it will operate it through a monitoring and maintenance plan and will close 5 years after the completion of the grading and planting tasks, successful completion of all performance standards, or when all credits have been sold, whichever comes later.
 After that, the Bank will be maintained by the property owner, which is the City of New York. Compensatory mitigation credits—units of measure representing the accrual or attainment of aquatic functions at the site—will be available for purchase by public agencies and property owners. These mitigation credits will cover agencies or owners who want to build/develop in areas that may have some environmental consequences. In order for these credits to be viable, NYCEDC must ensure that the wetland is successful; where success is measured by particular performance standards that are approved by the U.S. Army Corps of Engineers—New York District (Corps) and the New York State Department of Environmental Conservation (NYSDEC) in consultation with an Interagency Review Team (IRT). The Bank will be considered successful if the NYCEDC proves to the Corps and the NYSDEC that the designated areas have been restored or improved and the goals of the Bank have been met.
 


Once NYCEDC completes a site survey, design and functional assessments, and these are approved by the IRT, the exact number of credits to be generated by the Bank will be determined. Prior to the sale and transfer of any credits by NYCEDC the following requirements need to be met:
 

1. The mitigation bank instrument (MBI) and mitigation plans will be approved by the Corps and NYSDEC, in consultation with the IRT

2. Customary and appropriate financial assurances satisfactory to the Corps and NYSDEC will be obtained

3. All applicable regulatory permits and approvals will be secured by the NYCEDC

4. The Bank will be protected in perpetuity by a restrictive covenant or other appropriate methods

5. The MBI will be signed by NYCEDC, the Corps, and NYSDEC as well as members of the IRT who choose to sign the MBI

These credits will be sold by NYCEDC to public agencies, private property owners and any other permittees in the service area if they have met all regulatory requirements; in this instance there is a primary service area (portions of the Lower Hudson River Basin) and a secondary service area (portions of the Long Island Basin).
 The areas have been authorized for unavoidable impacts to those wetlands.
 Further restrictions apply to the use of the secondary service area because the mitigation Bank is not included in that area; decisions authorizing use of credits from the Bank in the secondary service area will be made by the Corps and/or NYSDEC on a case-by-case basis. Based on a review of available data there is a need for wetland mitigation credits from projects within the primary and secondary service areas to make the mitigation bank economically viable.
 


NYCEDC was involved in wetland restoration projects in New York City in the past, including the Randall’s Island Urban Salt Marsh and Freshwater Wetland Restoration Project, the former Pennsylvania and Fountain landfills; Jamaica Bay Marsh Island Restoration Projects, Ecology Park in Paerdegat Basin, Pugsley Creek Park, and Soundview Park. NYCEDC has not established a mitigation Bank previously so the City of New York is receiving consultant services from Louis Berger and Mogensen Mitigation, Inc, which have both established successful mitigation banks.
 
Conclusion


At this hearing the Committees will examine the MARSHES initiative in greater detail, including what the potential benefits and costs there are to the City as this project progresses. The Committees will also examine whether mitigation banking holds promise for future wetland restorative efforts throughout the City. 
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