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I.
INTRODUCTION

On December 2, 2014, the Committee on Juvenile Justice, chaired by Fernando Cabrera, will hold an oversight hearing to examine the New York City Administration for Children’s Services’ (“ACS”) Department of Youth and Family Justice’s (“DYFJ”) Juvenile Justice Oversight Board (“the Board”).The Board is an expansion of the Resident Advocacy Program (“RAP”) aimed at enhancing ACS’s ability to address problems and improve problem solving within the City’s juvenile detention and placement facilities. The Committee previously held a hearing on a related topic on January 24, 2013.  In today’s hearing, the Committee will learn about important changes made to ACS’s oversight board since assuming the responsibility of operating juvenile detention and placement facilities.  The Committee also expects to hear about DYFJ’s effectiveness both in resolving complaints raised by youth residing in detention and placement facilities and in identifying and addressing systemic concerns. Those expected to testify include representatives from ACS, community-based organizations, and other interested parties.  
II.
BACKGROUND 
ACS Division of Youth and Family Justice

DYFJ is the City’s primary entity responsible for overseeing juvenile justice.  Juveniles between the ages of 7 and 16 who are detained in DYFJ facilities include alleged juvenile delinquents and offenders whose cases are pending before the courts, and those whose cases have been adjudicated and are awaiting transfer to New York City- or New York State-run placement facilities.
  DYFJ manages two full service secure detention facilities: Horizon and Crossroads.
  Secure detention facilities are characterized by locks on the doors and other restrictive hardware designed to limit the movement of the residents and to protect public safety.
  
DYFJ oversees 15 non-secure detention (“NSD”) facilities
 located throughout the City.  The NSD program offers an alternative to secure detention for some of the young people remanded to DYFJ’s custody.  NSD provides less restrictive but structured residential care for alleged juvenile delinquents awaiting disposition of their cases in Family Court.
  NSD facilities are characterized by the absence of physically restrictive hardware, construction, and procedures.
  Pursuant to State rules, NSD facilities hold no more than 12 juveniles and must have at least two staff members on site.
  The total number of admissions to New York City detention facilities in Fiscal Year 2014 was 3,126 with an average daily population of 234.
  The average length of stay in detention for a juvenile was 29 days.
  
On March 30, 2012, Governor Andrew M. Cuomo signed into law the Close to Home legislation as part of the 2012-2013 New York State Budget, which authorizes the City to oversee non-secure and limited secure placement services for adjudicated juvenile delinquents from New York City.
  Pursuant to Close to Home, DYFJ began operating non-secure placement facilities on September 1, 2012.  The total number of juveniles placed in New York City’s non-secure placement facilities in Fiscal Year 2014 was 348.
 ACS anticipates rolling out  the next phase of Close to Home, limited secure placement services, in the near future.
III.
HISTORY OF THE DEPARTMENT’S OMBUDSPERSON’S PROGRAMS
The Ombudsperson Review Board
While juveniles are detained in DYFJ’s detention facilities, DYFJ is responsible for their care and well-being.  DYFJ provides detained youth with medical, mental health and dental care, education, food, and shelter.  In 1973, a New York District Court ruled on the standards of care provided to alleged Persons in Need of Supervision (“PINS”)
 who were held in the City’s juvenile detention facilities operated by what was then known as the NYC Department of Juvenile Justice (“DJJ”).  As a result of this case, Martarella v. Kelley,
 the Court ordered the creation of an independent Ombudsperson program to “hear and act on grievances of children” within detention facilities.
  The program evolved to include an Ombudsperson for every secure detention facility, all of whom are to be overseen by an independent Ombudsperson Review Board (“ORB”).  The ORB was composed of at least seven members who served for a term of one year and were reappointed to successive terms by a majority vote of the ORB.
  In order to serve on the ORB, each individual was required to be approved unanimously by board members and ultimately accepted by the DJJ Commissioner and the Department of Investigations.
  Persons who were employed by DJJ or other city agencies or organizations that provided direct services to the secure detention facilities were disqualified from ORB membership.
  On June 30, 2008, DJJ disbanded the ORB and created the RAP to replace the Ombudsperson Program.
  RAP also included the Resident Advocacy Program Committee (“RAPC”), which replaced the ORB.  The position of Ombudsperson was maintained, though it underwent a number of changes.  
DYFJ’S Resident Advocacy Program


On July 1, 2008, DJJ launched RAP with the purpose of providing an “in house” advocate for the residents of secure detention facilities who would monitor living conditions and the quality of care administered to them.
  DYFJ continued RAP after DJJ’s merger into ACS in 2010.  Through RAP, DYFJ sought to provide an outlet for detained youth by enabling them to bring forth complaints and concerns, confidentially and without prejudice.
  The DYFJ’s goal was to create a streamlined process where youth would have increased access to Ombudspersons and to establish a process where a youth’s family would be able to make complaints to the Ombudsperson on behalf of the detained youth.
   

 Like the Ombudsperson Program before it, as part of RAP’s structure, one Ombudsperson was assigned to each of DYFJ’s two secure detention facilities and one to all of DYFJ’s non-secure detention facilities to investigate and resolve complaints by youths who are in DYFJ’s care.
  Unlike the previous Ombudsperson Program, however, under RAP, Ombudspersons had a dual reporting structure that included both the ACS’ Commissioner and the Executive Directors of the facilities.
   The Ombudspersons also worked with the detention facilities’ staff and executive directors to address complaints from detained youth.
  
Until 2012, under RAP, there was an external body made up of volunteer members that contributed to oversight of resident complaints – the RAPC.  The RAPC provided DYFJ a formal process for reviewing resident complaints and an outside perspective on quality of care.  RAPC members were responsible for attending monthly meetings with the Commissioner, facility executive directors, and Ombudspersons, to address unresolved youth complaints, review system-wide data, and propose policy and procedural recommendations.
  Unlike the ORB, RAPC had no authority over the Ombudspersons and they served on the committee by appointment of the Commissioner.  In the Spring of 2012, the Department disbanded RAPC, eliminating the external formal review process to ensure that there is a system designed for timely action, response and conclusion.  In addition, the RAPC would no longer serve the  important function of reviewing data across different facilities on a monthly basis in order to analyze trends of systemic concerns and institute system-wide improvements.
ACS’s Proposed Juvenile Justice Oversight Board

On January 3, 2013, ACS issued a draft policy establishing the Board, which was designed to replace the RAPC.
  The Board intends to provide oversight for secure and non-secure detention facilities, as well as juvenile justice placement facilities operated by ACS and those operated under contract with ACS.
  The Board was intended to be composed of 10 to 15 members, who would be appointed by the Commissioner of ACS and would serve at the discretion of the Commissioner.
  The Board would be made up of members of the community who are committed to improving outcomes for justice system involved youth and their families and communities, and would consist of: (a) at least one parent who has a child with experience in the New York City juvenile justice system; (b) at least one person with former personal experience as a young person in New York’s juvenile justice system; (c) one member of the Legal Aid Society or any other organization contracted to provide indigent defense services in New York City’s juvenile delinquency proceedings; (d) at least one member with substantial experience in the field of education; (e) at least one member with substantial experience in the field of mental health; and (f) at least one member with substantial experience in juvenile justice system operations.
 

The Board would be responsible for monitoring ACS and its contracted agencies’ performance of their duties.  Its oversight activities would include: (a) investigating complaints reported by youth, family members, community members, ACS staff and contractors; (b) visiting facilities to assess the quality and adequacy of services and conditions; (c) reviewing and analyzing monthly aggregate data on program and facility operations including census information, data on restraints and altercations, as well as absent without leave (“AWOL”) and arrest information; (d) meeting with agency officials to discuss findings, recommendations and resolutions of identified problems; and (e) issuing reports at least annually.
  

IV.
ISSUES AND CONCERNS


 The Committee looks forward to hearing about ACS’ plan for the new Board, which will oversee detention facilities as well as placement facilities operated or contracted for by ACS.  In particular, the Committee is interested in learning more about (i) the program’s new structure and oversight responsibilities; (ii) the status of the program’s formation; (iii) whether a temporary body is currently in place to oversee detention and placement facilities; and (iv) whether the Department’s new program will eliminate or change the role of the Ombudspersons in resolving residents’ grievances. Lastly, the Committee would like to obtain data on the number and types of complaints that arose within the facilities, whether and how they were resolved and what, if any process is in place for DYFJ to solicit feedback from the youth and their families who have filed grievances.  An important goal of data collection is to provide trend analysis so that DYFJ can track systemic concerns and institute system-wide improvements. 
� See N.Y. Exec. Law §502(3).


� See ACS Division of Youth and Family Justice Website, available at � HYPERLINK "http://www.nyc.gov/html/acs/html/yfj/juvenile_resident_info.shtml" �http://www.nyc.gov/html/acs/html/yfj/juvenile_resident_info.shtml�  (Last accessed on November 25, 2014).


�See ACS Division of Youth and Family Justice Website, available at � HYPERLINK "http://www.nyc.gov/html/acs/html/yfj/juvenile_resident_info.shtml" �http://www.nyc.gov/html/acs/html/yfj/juvenile_resident_info.shtml�  (Last accessed on November 25, 2014).


� The agency directly operates 2 NSD facilities and 13 through contracts with private social service organizations. � HYPERLINK "http://www.nyc.gov/html/acs/html/yfj/juvenile_resident_info.shtml" �http://www.nyc.gov/html/acs/html/yfj/juvenile_resident_info.shtml�  (Last accessed on November 25, 2014).


� � HYPERLINK "http://www.nyc.gov/html/acs/html/yfj/juvenile_resident_info.shtml" �http://www.nyc.gov/html/acs/html/yfj/juvenile_resident_info.shtml�  (Last accessed on November 25, 2014).


� N.Y Fam Ct. Act §301.2(5).


� 9 NYCRR 180.10 (b).


� Fiscal 2014 Mayor’s Management Report, at 164, available at � HYPERLINK "http://www.nyc.gov/html/ops/downloads/pdf/mmr2014/acs.pdf" �http://www.nyc.gov/html/ops/downloads/pdf/mmr2014/acs.pdf� (Last accessed on November 25, 2014).


� Fiscal 2014 Mayor’s Management Report, at 164, available at � HYPERLINK "http://www.nyc.gov/html/ops/downloads/pdf/mmr2014/acs.pdf" �http://www.nyc.gov/html/ops/downloads/pdf/mmr2014/acs.pdf� (Last accessed on November 25, 2014).


� See ACS Close to Home, available at � HYPERLINK "http://www.nyc.gov/html/acs/html/close_to_home/close_to_home.shtml" �http://www.nyc.gov/html/acs/html/close_to_home/close_to_home.shtml� (Last accessed on November 25, 2014).


� Fiscal 2014 Mayor’s Management Report, at 164, available at � HYPERLINK "http://www.nyc.gov/html/ops/downloads/pdf/mmr2014/acs.pdf" �http://www.nyc.gov/html/ops/downloads/pdf/mmr2014/acs.pdf� (Last accessed on November 25, 2014).


� PINS are defined as persons less than 18 years of age who do not attend school or who are incorrigible, ungovernable or habitually disobedient and beyond the lawful control of a parent or legal guardian.  N.Y. Fam Ct. Act §712(a).


� 359 F. Supp. 478 (S.D.N.Y. 1973).


� Id. at 486.


� New York City Department of Juvenile Justice Ombudsperson Review Board, Procedures and Principles of the Ombudsperson Review Board (May 2005) (on file with the Committee).


� Id.


� Id.


� At the time of the disbanding of the ORB, DJJ reasoned that because youth charged with PINS petitions were no longer housed in the City’s juvenile detention facilities, the need specified in the Martarella case necessitating an independent ORB was eliminated.  See Testimony of Nicole Halsey, Director of Intergovernmental Affairs, New York City Department of Juvenile Justice, before the New York City Council’s Juvenile Justice Committee on September 23, 2008.


� See NYC Department of Juvenile Justice Resident Advocacy Program Overview (July 1, 2008), available at � HYPERLINK "http://www.nyc.gov/html/djj/pdf/rap_overview.pdf" �http://www.nyc.gov/html/djj/pdf/rap_overview.pdf� (Last accessed on November 25, 2014).


� Id.


� Id.


� Id.  Note that while the RAP program initiated under DJJ only assigned an Ombudsperson to each of DJJ’s secure detention facilities, DYFJ subsequently expanded RAP to include an additional Ombudsperson responsible for investigation and resolving complaints by youth across all non-secure detention facilities.  


� Letter from Neil Hernandez, Commissioner of the Department of Juvenile Justice to the Ombudsperson Review Board members (June 20, 2008) (on file with the Committee).


� See supra note 21.


� Id.  See also Testimony of Nicole Halsey, Director of Intergovernmental Affairs, New York City Department of Juvenile Justice, before the New York City Council’s Juvenile Justice Committee on September 23, 2008.


� See City of New York Administration for Children’s Services, Policy 2012/02, Juvenile Justice Oversight Board, at 1.


� Id. at 3.


� Id. at 5.


� Id. at 5, 8.


� Id at 4.
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