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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to licensing of solicitation by costumed individuals.

ADMINISTRATIVE CODE:
Amends chapter 2 of title 20 of the Administrative Code of the City of New York 

I. INTRODUCTION

On November 19, 2014, the Committee on Consumer Affairs, chaired by Council Member Rafael L. Espinal, will conduct a hearing on Introductory Bill Number 467 of the year 2014 (“Intro. 467”), which would amend the administrative code of the city of New York in relation to licensing of solicitation by costumed individuals. The bill would create a licensing scheme for costumed individuals who solicit in public spaces. Those invited to attend the hearing and provide testimony include the administration, the costumed solicitors and their representatives, representatives of local businesses, various chambers of commerce, and other interested parties.  
II. BACKGROUND

In the past five years, individuals dressed as well-known characters from various film and television productions have become more prevalent on the streets surrounding Times Square.  Reportedly, the costumed individuals commonly solicit monetary “tips” or other forms of payment from pedestrians in exchange for posing for photographs.
 With the increased number of costumed individuals in the Times Square area, a number of media outlets have reported on the arrests of persons dressed as the famous “Elmo,” “Cookie Monster,” “Woody” and “Spiderman” characters. In 2012, a person dressed as Spiderman was arrested for allegedly spewing an anti-Semitic diatribe in Central Park. That person was later arrested, for similar behavior, in Times Square.
 In April of 2013, a man dressed as Cookie Monster was arrested and charged with child endangerment after allegedly pushing a two-year old boy to the ground and yelling at his mother for an insufficient tip.
 In January of 2014, another person dressed as Woody from “Toy Story” was arrested and charged with forcible touching and sex abuse.
 In July of 2014, a man dressed as Spiderman was arrested for allegedly punching a police officer who claimed that the costumed individual was aggressively soliciting by demanding a large tip from a female pedestrian.
 More recently, on Tuesday, September 16, 2014, a woman dressed as Elmo was arrested and charged with aggressive solicitation after demanding tips from plainclothes police officers.
 

Reports such as these, combined with calls for regulation from the Times Square Alliance
 and the Mayor
 has prompted the Council to evaluate this issue. These specific incidents notwithstanding, there appears to be insufficient data on the size and nature of the problem to inform an appropriate remedy. While there has been extensive news coverage of the actions of bad actors, media has also portrayed the costumed individuals as hard-working immigrants trying to make a living, meeting a demand, promoting tourism, and bringing smiles.
 A coalition of costumed individuals has organized to form “Artists United for A Smile” to represent their interests and to assert that they can self-regulate the bad actors in their industry.
 The Council looks forward to hearing from the administration, the costumed individuals and other interested parties on Intro. 467.
III. INTRO. 467

Intro. 467 would create a new licensing regime to regulate solicitation by costumed individuals in public spaces. The bill defines a costumed individual as any person using an article of clothing, accessory, mask, paint or other object to obscure their face, or to resemble a character other than their own identity. Under the licensing regime established by the bill, it would be unlawful for a costumed individual to solicit or otherwise interact with the public without first securing a license from DCA. In addition to requiring that costumed individuals first acquire a license before they may solicit for tips, the bill would impose significant location and manner restrictions for costumed solicitation. Finally, the bill details enforcement and penalties for violations of its provisions.

a. Licensing and application


The bill would require the department to establish the form and detail of the application for a license to solicit while costumed. That application itself would include the name and home address of the applicant, and three prints of a full-face photograph of the applicant taken within 30 days of the application. The application process would also entail a licensing fee of $175 and the applicant’s fingerprints for the purpose of securing criminal history records. The applicant would pay a processing fee for fingerprinting as required by the state division of criminal justice services. An applicant who is a non-resident of the city would be required to  provide the name and address of a registered agent within the city on whom process or other notification may be served. In the alternative, the applicant could designate the commissioner as such agent.  

The bill would prohibit any city officer or employee from inquiring about the applicant’s immigration or citizenship status as part of the application process, and would require that such information not affect the consideration of the application. 


The bill would require the commissioner to establish a process by which an applicant may apply for a waiver or deferral of the application and renewal fee. However, the commissioner could forego fingerprinting if criminal history records for the applicant are not available from the state division of criminal justice. 


Pursuant to the bill, a license would be issued only if the applicant is at least 18 years of age, satisfies the commissioner that the applicant possesses good moral character, and meets any additional criteria established by the commissioner. Good moral character would mean that the applicant is not registered as a sex offender with the division of criminal justice services or convicted of another criminal offense with a direct relationship to the activities permitted by a license under this subchapter. 

The commissioner could refuse to issue or renew a license if the applicant has pending any unanswered summons or unsatisfied fines or penalties, or other violations of the provisions of the subchapter or other applicable areas of the administrative code, or for reasons of public safety and general welfare. 

If approved, the applicant would be issued a license valid for two years, unless sooner suspended or revoked. The license would be non-transferrable. The fee to renew the application after two years would be $175.

b. Restrictions on licensees 

Intro. 467 details broad location and manner restrictions to the solicitation of tips by costumed individuals. Generally, licensees would be prohibited from soliciting in an aggressive manner. The bill describes aggressive solicitation as: (1) approaching or speaking to a person in a manner that is intended or likely to cause a fear of bodily harm or property damage, or intimidation into giving money or other thing of value, or unreasonable inconvenience, annoyance, or alarm; (2) intentional touching or physical contact with person or occupied vehicle without consent; (3) intentional blocking or interfering with pedestrian or vehicle traffic; or (4) using violent or threatening gestures toward a person being solicited.  

In addition to the prohibition on aggressive solicitation, the bill would impose restrictions on where the licensees may work. Licensees would not be permitted to solicit on any sidewalk unless such sidewalk has at least a twelve foot wide clear pedestrian path. Licensees would not be permitted to solicit on a median unless that median is used as a pedestrian mall or plaza. In no event could a licensee solicit on any part of a sidewalk other that what which abuts the curb. Licensees would not be permitted to solicit over any ventilation grill, cellar door, manhole, transformer vault or subway grating.

Licensees would not be permitted to use equipment, stands, vehicle, racks or displays in connection with their solicitation.


Licensees and their property would not be permitted to touch, lean against or be fixed to any building or structure, including but not limited to lamp posts, parking meters, mail boxes, traffic signal stanchions, fire hydrants, tree boxes, benches, bus shelter, refuse baskets or traffic barriers.


Licensees and their property would not be permitted to be located against the display windows or fixed location businesses, or twenty feet from any entranceway to any building, store, theatre, movie house, sports arena, or other place of public assembly, or within twenty feet from exits to residential buildings. Licensees would be prohibited from soliciting in a bus stop or taxi stand, on the sidewalk abutting a vehicular no standing zone adjacent to a hospital, or within ten feet of any sidewalk café, driveway, subway entrance, or any corner. The bill would prohibit solicitation within five feet of bus shelters, newsstands, public telephones, or disabled access ramps. 


In addition to the prohibition of intentional blocking of a pedestrian or vehicle traffic contained in the prohibition of aggressive solicitation, the bill would requires that in no case could a licensee restrict the continued maintenance of a clear passageway for pedestrians or vehicles.    


Where exigent circumstances exist, a licensee would be obligated to obey the direction of a police officer, other authorized officer or any employee of the city to temporarily move and not solicit from such location. Under the bill, exigent circumstances include unusually heavy pedestrian or vehicular traffic, the existence of obstructions, or an emergency, parade, demonstration or other such event or occurrence. 

Finally, licensees would not be permitted to solicit an area under the geographical jurisdiction of any city agency in violation of the rules and regulations of that agency. Where such rules do not exist, the provision of this proposed subchapter would apply. 
c. Enforcement and penalties

Intro. 467 would require licensees to carry their license at all times and to conspicuously display the license while engaging in costumed solicitation. The license would contain the licensee’s name, license number and a permanently affixed photograph. Upon request by a police officer, authorized officer, or employee of the department or another city agency, the licensee would be required to produce the license and remove any portion of the costume that obscures their face for the purpose of verifying that the person wearing the costume is the authorized licensee. The licensee would be required to keep their license information updated and notify the commissioner of any relevant changes within ten days. 


The bill would authorize enforcement of its provisions by authorized officers and employees of the department, NYPD, any department designated by the commissioner, any police or peace officer. Any police officer would be authorized to seize the costume used by an unlicensed costumed individual. Failure to produce a license upon request by an authorized officer would serve as presumptive evidence of unlicensed activity. Unlicensed activity would be a misdemeanor offense punishable by a fine of not less than $100 or more than $1,000, by imprisonment of not more than three months, or by both fine and imprisonment. 


Finally, the bill describes penalties for violating any provision of the subchapter created by Intro. 467 or any rule promulgated pursuant to the subchapter as follows:

· First violation, a fine of ranging from $25 to $50
· Second violation within a year of the first, a fine ranging from $50 to $100
· Third violation within two years of first violation, a fine ranging from $100 to $150
· For any subsequent violations within two years, a fine not to exceed $500

In addition to criminal penalties, all violations of the subchapter would be subject to a civil penalty returnable to the environmental control board ranging from $100 to $500. Penalties for violations would be assessed per day, and not per violation. 

Licenses would be subject to suspension or revocation for fraud, misrepresentation, or false statements contained in the application for the license or any renewal application; four or more violations within a two-year period; failure to answer a summons or notice of violation, appear for a hearing, pay a fine, or civil penalty imposed for violation of the subchapter or other applicable law, or conviction of a misdemeanor under this subchapter. 

IV. CONCLUSION

Intro. 467 proposes a robust and complex licensing regime to respond to recent events in a rapidly growing industry. The Committee looks forward to testimony from all interested parties. 
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..Title

A Local Law to amend the administrative code of the city of New York, in relation to licensing of solicitation by costumed individuals.

..Body

Be it enacted by the Council as follows:
            Section 1.  Chapter 2 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 33 to read as follows:

Subchapter 33
Costumed Individuals
§ 20-540  Definitions.
§ 20-541  License required.

§ 20-542  License term; fees.

§ 20-543  Applications; fingerprinting fee.

§ 20-544.  License approval or denial.

§ 20-545.  Hearings.

§ 20-546.   Display of license.

§ 20-547.  Notification of change. 

§ 20-548.  Restrictions on location of licensed activity.
§ 20-549.  Suspension and revocation of license.  

§ 20-550.  Regulations.
§ 20-551.  Penalties.
§ 20-552.  Enforcement. 

§ 20-553.  Failure to produce license; presumptive evidence of unlicensed activity.

§ 20-540  Definitions.  For purposes of this subchapter, the following words and terms shall have the following meanings:
a. "Costume".  An article of clothing, accessory, mask, paint, or other object that: (1) obscures or shrouds the face of a person beyond recognition; or (2) causes a person to resemble a character rather than his or her own personal identity;
b. "Costumed individual"  Any person wearing a costume; and

c. "Public space".  All publicly owned property between the property lines on a street as such property lines are shown on the City Record including but not limited to a park, plaza, roadway, shoulder, tree space, sidewalk or parking space between such property lines.  It shall also include, but not be limited to, publicly owned or leased land, buildings, piers, wharfs, stadiums and terminals. Nothing in this subchapter shall supersede existing agency rules or regulations or prohibit a city agency from establishing time, place and manner restrictions on activity licensed under this subchapter that occurs on property under its jurisdiction.

d.  “Solicit”.  To accept, or request by spoken word, signs, gestures or any other means, a fee, donation, tip, payment or any other form of compensation.

e. “Solicit in an aggressive manner”. (1) Approaching or speaking to a person, or following a person before, during or after soliciting, if that conduct is intended or is likely to cause a reasonable person to (i) fear bodily harm to oneself or to another, damage to or loss of property, or the commission of any offense as defined in section ten of the penal law upon oneself or another, or (ii) otherwise be intimidated into giving money or other thing of value, or (iii) suffer unreasonable inconvenience, annoyance or alarm;

(2) Intentionally touching or causing physical contact with another person, an occupied vehicle without that person's consent in the course of soliciting or intentionally touching or causing physical contact with another person in the company of the person being solicited without that person’s consent in the course of soliciting;

(3) Intentionally blocking or interfering with the safe or free passage of a pedestrian or vehicle in the course of soliciting by any means, including unreasonably causing a pedestrian or vehicle operator to take evasive action to avoid physical contact; or

(4) Using violent or threatening gestures toward a person solicited or another person in the company of the person being solicited.
§ 20-541 License required.  a. It shall be unlawful for any costumed individual while wearing a costume to solicit in return for posing for photographs or otherwise interacting with the public in public places without having first obtained a license in accordance with the provisions of this subchapter.

b.  It shall be unlawful for any costumed individual to sell, lend, lease or in any manner transfer his or her license or any interest therein to another person.  

§ 20-542 License term; fees.
a.  All licenses issued pursuant to this subchapter shall be valid for two years unless sooner suspended or revoked.  The commissioner shall establish by regulation the expiration date of such licenses.

b.  The  biennial license fee for a license or a renewal thereof shall be one hundred and seventy dollars.  The department shall waive or defer all or part of the biennial license fee where, because of the indigence of the applicant, the payment of the fee would work an unreasonable hardship on the applicant.  The commissioner shall promulgate rules and regulations to implement a process for considering requests for waiver of the biennial license fee based on hardship to the applicant.

c.  The fee for issuing a duplicate license when the original has been lost, destroyed or mutilated shall be ten dollars.  

§ 20-543 Application; fingerprinting fee.

a.  Each person applying for a license or renewal thereof under this subchapter shall file an application in such form and detail as the commissioner may prescribe and shall pay the fee required by this subchapter.  An applicant for any such license shall be fingerprinted by the department for the purpose of securing criminal history records from the state division of criminal justice services.  The applicant shall pay a processing fee as required by the state division of criminal justice services.  Notwithstanding the foregoing, the commissioner need not require applicants for licenses required under this subchapter to be fingerprinted if criminal history records concerning such applicants are not available from the state division of criminal justice services.

b.  In addition to any other information required, the commissioner shall require the following information:

1.  The name and home address of the applicant.

2.  Three prints of a full-face photograph of the applicant taken not more than thirty days prior to the date of the application.

3.  An applicant who is a non-resident of the city shall provide the name and address of a registered agent within the city or designate the commissioner as his or her agent upon whom process or other notification may be served.

4.  No city officer or employee shall inquire about an applicant’s immigration or citizenship status as part of an application made pursuant to this section.  Information about an applicant’s immigration or citizenship status shall not affect the consideration of the application for a license under this subchapter or renewal thereof.

5.  Licenses and renewals thereof shall be issued to the applicant and shall be nontransferable.

§ 20-544  License approval or denial.

a.  Upon the approval of an application the commissioner shall issue a license to the applicant.

b. A license shall be issued only where an applicant is at least eighteen years of age, satisfies the commissioner that such applicant possesses good moral character, and meets any additional criteria established by the commissioner by regulation as he or she deems necessary to effectuate the purposes of this subchapter.  For purposes of this section, good moral character shall mean that the applicant is not registered as a sex offender with the division of criminal justice services of the state of New York or convicted of another criminal offense with a direct relationship to the activities permitted by a license under this subchapter. 

c.  In addition to any of the powers that may be exercised by the commissioner pursuant to this subchapter or chapter one of this title, or the rules or regulations thereto, the commissioner may refuse to issue or renew a license if the applicant has pending any unanswered summons or unsatisfied fines or penalties for violation of chapter one of this title or this subchapter or the regulations promulgated thereto; has been convicted of a misdemeanor for violation of this subchapter; or for any cause set forth in any other section of chapter one of this title, subdivision b of this section or elsewhere in this subchapter as a ground for suspension or revocation or the issuance or continuation of the license would involve an unreasonable risk to property or to the safety or welfare of specific individuals or the general public.

§ 20-545  Hearings.

Unless otherwise specifically provided, notice and hearings upon the suspension or revocation of a license or the imposition of penalties provided in section 20-552 shall be in accordance with the provisions of chapter one of this title and the rules and regulations thereto.

§ 20-546  Display of license.

a.  Each licensee shall carry his or her license on his or her person and it shall be exhibited upon demand to any police officer, authorized officer or employee of the department or other city agency.

b.  The license shall contain the licensee’s name, his or her license number and a non-removable photograph of the licensee.  It shall be worn conspicuously by him or her at all times while he or she is wearing a costume and engaged in solicitation.

c.  The licensee may be required by a police officer, authorized officer or employee of the department or other city agency to remove portions of a costume that obscure the licensee’s face in order that the officer may verify that person wearing the costume is the authorized licensee whose photograph appears on the displayed license.  

§ 20-547  Notification of change.

Whenever any information provided on the application for a license or renewal thereof has changed the licensee shall notify the commissioner within ten days of such change.

§ 20-548  Restrictions on location of licensed activity.

a.  No licensee shall solicit in an aggressive manner.

b.  No licensee shall solicit on any sidewalk unless such sidewalk has at least a twelve foot wide clear pedestrian path to be measured from the boundary of any private property to any obstructions in or on the sidewalk, or if there are no obstructions, to the curb.  In no event shall a licensee solicit on any part of a sidewalk other than that which abuts the curb.

c.  No licensee nor his or her property shall touch, lean against or be fixed permanently or temporarily to any building or structure including, but not limited to lamp posts, parking meters, mail boxes, traffic signal stanchions, fire hydrants, tree boxes, benches, bus shelters, refuse baskets or traffic barriers.

d.  No licensee nor his or her property shall be located against display windows of fixed location businesses, nor shall they be within twenty feet from any entranceway to any building, store, theatre, movie house, sports arena or other place of public assembly, or within twenty feet from exits, including service exits, to buildings that are exclusively residential at the street level.

e.  No licensee shall solicit within any bus stop or taxi stand, within the portion of the sidewalk abutting any no standing zone adjacent to a hospital as defined in subdivision one of section 2801 of the New York state public health law, or within ten feet of any driveway, any subway entrance or exist, or any corner.  For purposes of this subdivision, ten feet from any corner shall be measured from a point where the property line on the nearest intersecting block face, when extended, meets the curb.

f.  In no case shall a licensee solicit so as to restrict the continued maintenance of a clear passageway for pedestrians or vehicles.

g.  No licensee shall solicit on the median strip of a divided roadway unless such strip is intended for use as a pedestrian mall or plaza.

h.  No licensee shall solicit within the geographical areas under the jurisdiction of any city agency in violation of rules or regulations promulgated by the agency.  In the absence of rules or regulations of a city agency, this section shall apply.  Nothing in this subchapter shall supersede existing agency rules or regulations or prohibit a city agency from establishing time, place and manner restrictions on activity licensed under this subchapter that occurs on property under its jurisdiction.

i.   Where exigent circumstances exist and a police officer or other authorized officer or employee of any city agency gives notice to a licensee to temporarily move from any location such licensee shall not solicit from such location.  For purposes of this subdivision, exigent circumstances shall include, but not be limited to, unusually heavy pedestrian or vehicular traffic, existence of any obstructions in the public space, an accident, fire or other emergency situation, a parade, demonstration or other such event or occurrence at or near such location.

j.  No licensee shall solicit over any ventilation grill, cellar door, manhole, transformer vault or subway access grating.

k.  No licensee shall use equipment, stands, vehicles, racks or displays in connection with activity under this subchapter.

l.  No licensee shall solicit:

1.  within ten feet from sidewalk cafes;

2.  within five feet from (a) bus shelters, (b) newsstands, (c) public telephones or (d) disabled access ramps. 

§ 20-549 Suspension and revocation of license.
Any license issued pursuant to the provisions of this subchapter may be suspended or revoked by the commissioner upon notice and hearing for any of the following causes: 

a. Fraud, misrepresentation, or false statements contained in the application for the license or any renewal application;

b. Four or more violations of any provision of this subchapter or the regulations promulgated thereto within a two-year period;

c.  Violation of chapter one of this title or this subchapter or the regulations promulgated thereto; provided, that in the event of a conflict between the provisions of such chapter and the provisions of this subchapter, the provisions of this subchapter shall prevail;

d.  Failure to answer a summons or notice of violation, appear for a hearing, or pay a fine or civil penalty imposed pursuant to the provisions of chapter one of this title or this subchapter or the regulations promulgated hereunder; or

e.  Conviction of a misdemeanor under this subchapter.
§ 20-550 Regulations.  The commissioner shall make such rules and regulations as he or she deems necessary for the proper implementation and enforcement of this subchapter. .
§ 20-551 Penalties. a. Any person who violates section 20-541 of this subchapter shall be guilty of a misdemeanor punishable by a fine of not less than one hundred dollars nor more than one thousand dollars, or by imprisonment for not more than three months or by both such fine and imprisonment. 

b.  Except as provided in subdivision a of this section, any person who violates a provision of this subchapter or any rule promulgated pursuant to this subchapter shall be guilty of an offense punishable as follows:

1. For the first violation, a fine of not less than twenty-five dollars nor more than fifty dollars;

2. For the second violation issued for the same offense within a period of one year of the date of the first violation, a fine of not less than fifty dollars nor more than one hundred dollars;

3. For the third violation within a period of two years of the date of the first violation, a fine of not less than one hundred dollars nor more than two hundred and fifty dollars; and

4. For any subsequent violations within a period of two years of the date of the first violation, a penalty of not more than five hundred dollars. 

c. In addition to the penalties set forth in subdivisions a and b of this section, any person who violates any provision of this subchapter or any rules promulgated pursuant to this subchapter shall be subject to a civil penalty of not less than one hundred dollars nor more than five hundred dollars per day. 

d.  A proceeding to recover any civil penalty pursuant to this section shall be commenced by the service of a notice of violation which shall be returnable to the environmental control board.  The board shall have the power to impose the penalties prescribed under this section.
§ 20-552 Enforcement.  a.  Authorized  officers  and  employees of the department, the police department and any department designated  by  the commissioner,  and  any  police or peace officer shall have the power to enforce any provision of this  subchapter  or  any  rule  or  regulation promulgated pursuant to this subchapter.  This provision shall in no way restrict any other power granted by law to an officer or employee of any city agency.

b.  Any police officer may seize the costume used by an unlicensed costumed individual in violation of section 20-541.  If a forfeiture proceeding is not commenced, the owner or other person lawfully entitled to the possession of such costume may be charged with the reasonable cost for removal and storage payable prior to the release of such costume unless the charge of unlicensed activity has been dismissed. 

§ 20-553.  Failure to produce license; presumptive evidence of unlicensed activity.

In any civil or criminal action or proceeding, failure by the person who is required to be licensed pursuant to the provisions of this subchapter to exhibit upon demand a license in accordance with the provisions of this subchapter to any police officer or authorized officer or employee of the department or other city agency shall be presumptive evidence that such person is not duly licensed.

 

§ 2.  Effect of invalidity; severability.  If any section, subsection, sentence, clause, phrase or other portion of this local law is, for any reason, declared invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable, and such invalidity shall not affect the validity of the remaining portions of this local law, which remaining portions shall continue in full force and effect.

§ 3. This local law shall become effective 120 days after it shall have become law, except that the commissioner of the department shall take all actions necessary, including the promulgation of rules, if necessary, to implement this local law on or before the date upon which it shall take effect.
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