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EARNED SICK TIME IMPLEMENTATION AND BUSINESS EDUCATION

I. Introduction:

On Wednesday October 29, 2014, the Committee on Small Business, chaired by Council Member Robert Cornegy, jointly with the Committee of Consumer Affairs, chaired by Council Member Rafael Espinal, will hold an oversight hearing on the topic of Earned Sick Time implementation and business education. Witnesses invited to testify include representatives of the Department of Consumer Affairs and the Department of Small Business Services, as well as various Chambers of Commerce and other small business advocacy groups.
II. Legislative History:

On June 26, 2013, the Council voted to override Mayor Bloomberg’s veto and pass Local Law 46 of 2013, which amended the Charter and created a new Chapter 8 in Title 20 of the Administrative Code titled “Earned Sick Time Act” (ESTA). ESTA is commonly referred to as Paid Sick Leave. Pursuant to enactment requirements contained in Local Law 46 being met on December 16, 2013, ESTA was effective as of April 1, 2014.

 On February 4, 2014, the Council voted to override Mayor Bloomberg’s veto and pass Local Law 6, which made technical amendments to ESTA. On February 24, 2014, the Council passed Local Law 7 of 2014, which greatly expanded the scope of ESTA and was introduced at the request of Mayor de Blasio. 
Earned Sick Time became law on April 1, 2014. This briefing paper will discuss the development of the law from Local Law 46 to Local Law 7, as well as outreach and enforcement of the law. 
a. Local Law 46 of 2013

In relevant part, Local Law 46 required that employers of 15 or more employees must provide paid sick time.
 Employers with less than 15 employees must provide unpaid sick time.
 Both paid and unpaid sick time would accrue at a minimum of 1 hour of sick time for every 30 hours worked, up to 40 hours of sick time in a calendar year.
 Employers must provide notice of rights to their employees in English and the primary language spoken by the employee
 and keep records documenting compliance for a period of two years.
  
The law applied to both part-time and full-time employees who work within the city of New York for more than 80 hours in a calendar year.
 Separately from its application to other employees, the law also required additional days of paid rest for domestic workers.
 Employees covered under a collective bargaining agreement that provided comparable benefits were excluded from the law.

The law excluded government agencies from the requirement to provide earned sick time.
 Local Law 46 also specifically excluded manufacturers from any requirement to provide earned sick time.
 

Local Law 46 amended section 2203 of the Charter to name the Department of Consumer Affairs (DCA) as the agency to administer and enforce ESTA
. The law required DCA to create materials for employers to use to provide the required notice to their employees and to provide these materials in various languages.
 

The law provided that an employee has the right to use accrued sick time to care for the health needs of themselves or a member of their family.
 In this version, eligible family members were limited to the employee’s child, spouse, domestic partner or parent, and the child or parent of their spouse or domestic partner.
 
Employees alleging a violation of ESTA had 270 days to file their complaint with DCA.
 In its enforcement, the law required DCA to prioritize mediation of complaints over assessing penalties.
 
Local Law 46 tied its effective date to the City’s economic activity, as measured by the New York City Coincident Economic Index or similar successor index (the Index). The law required the Independent Budget Office (IBO) to look to the Index on December 16, 2013, and again every 6 months (every June 16 and December 16) until such time that it found the city’s economic activity to be at or above its January 2012 level.
 

On December 16, 2013, the IBO determined that the Index had returned to its January 2012 level.
 Accordingly, ESTA was set to take effect April 1, 2014 in accordance to the schedule detailed by Local Law 46. On April 1, 2014, all employees would have the right to earned sick time and be protected from retaliation. Employers with 20 or more employees would be required to provide paid sick time. All other employers would be required to provide unpaid sick time. After an 18 month period, on October 1, 2015, businesses with 15-19 employees would be required to provide paid sick time.
  

b. Local Law 6 of 2014

On December 12, 2013, the Committee on Civil Service and Labor held a hearing on Int. No. 1208-A to make certain technical amendments to ESTA. Specifically, manufacturers, previously exempted from any responsibility to provide earned sick time, would now be required to provide unpaid sick time. The bill was passed by the Council over Mayor Bloomberg’s veto and became Local Law 6 of 2014. 

c. Local Law 7 of 2014

On January 22, 2014, at the behest of Mayor de Blasio, Council Members Chin, The Speaker (Council Member Mark-Viverito), Cohen, Constantinides, Cornegy, Crowley, Cumbo, Dromm, Eugene, Ferreras, Johnson, Kallos, King, Koo, Koslowitz, Lancman, Lander, Levin, Levine, Menchaca, Miller, Reynoso, Richards, Rodriguez, Rose, Rosenthal, Torres and Van Bramer introduced Int. No. 1 to make substantial amendments to ESTA. 

The amended ESTA reduced the threshold number of total employees at which an employer is required to provide paid sick time from 15 employees to 5 employees.
 Local Law 7 thus greatly expanded the number of employees entitled to paid sick leave. Businesses not required to provide paid sick time, those with 1-4 employees, must provide unpaid sick time.

The exemption for manufacturing businesses was fully removed and these employers were required to provide earned sick time in accordance to their size.
 The law’s definition of “family” was expanded to include grandchildren, grandparents, and siblings.
 The bill included a new provision that would allow the Mayor to designate a different agency to administer and enforce the law.
 It also included a new provision to grant the administering agency the power to proactively investigate businesses for their compliance with the law.
 The time to file a complaint was extended from 9 months to 2 years, and the requirement for businesses to keep records was extended from 2 years to 3 years.
  
 
The Committee on Civil Service and Labor held a hearing on Int. No.1 on February 14, 2014. At the hearing business groups expressed the concern that small businesses would not have enough time to understand and comply with the law.
 For example, Zulay Mateo-Burgos of the Bodega Association USA, Inc. testified that the law would require their small businesses to get ready in less than 5 days to comply with it, not knowing that it affects them within that time frame, and that his organization needed more time to educate their small businesses and get them prepared.
 Similarly, Victor Wong of the Partnership for New York City testified that the law should include a provision for education and outreach to small businesses.
 


Additional concerns from businesses and business groups included: DCA not having the hired staff to implement the law; the absence of regulations and educational materials prepared for the law; the Council delegating the Mayor the responsibility to designate a different enforcement agency; the possibility that the law might hinder job growth; allowing the DCA to initiate investigations on the own initiative; the time frame in which an employee can file a complaint against an employer; and the tracking and paperwork requirements necessary to comply with the law.
 
Int. No. 1 was then amended to respond to some of the concerns raised at the hearing. Specifically, Int. No. 1-A sought to address the concern that small businesses did not have enough time to comply with the law. The bill was amended to include a 6 month grace period for businesses with less than 20 employees and for manufacturing businesses.
 During the grace period, businesses would not be subject to a civil penalty for a violation of ESTA.
 All other remedies, including mediation and equitable relief to the employee, would be available.
 

Int. No. 1-A was passed by the Council on February 24, 2014 and became Local Law 7 of 2014 upon being signed by Mayor de Blasio.  At the February 26, 2014 Stated Council meeting, at which time the Council voted to enact Int. 1-A, some Council Members echoed concerns about the law similar to those cited by small businesses. These concerns included: the bill was being rushed,
 businesses didn’t know about the law,
 education and outreach to small business was needed
 in particular for immigrant owned businesses, there was not enough time to communicate with small businesses about the law,
 concern that the law gave DCA the power to proactively investigate businesses,
 and concern that it allows the Mayor to designate an agency other than DCA to enforce law.

Mayor de Blasio signed Local Law 7 into law on March 20, 2014. DCA promulgated rules implementing the Earned Sick Time Act on March 28, 2014. ESTA became effective on April 1, 2014. The grace period expired on October 1, 2014. 
III. Implementation and Business Education:

Small businesses are crucial to New York City’s (NYC) economy
 and to the implementation of the ESTA, given their percentage of the total number of businesses in the city. According to a 2014 article written by NYC Small Business Services Commissioner Torres-Springer, there are more than 200,000 small businesses in the five boroughs, representing close to 98 percent of all businesses in NYC.
 Many small businesses are owned by immigrants. A 2011 report from the Fiscal Policy Institute found that 69,411 small business owners in NYC were immigrants, about 48% of the 144,606 small businesses at the time.
 
a. ESTA Outreach and Education Campaign 

Less than a month after ESTA was signed into law, on April 1, 2014, Mayor de Blasio and the DCA launched the campaign to educate employers and employees about their responsibilities and rights under the law,
 although current DCA Commissioner Julie Menin was not appointed until May, 2014.
  

The campaign aims to ensure that “every employee and employer throughout the city knows about paid sick leave.”
 To implement and enforce the law, including outreach and education, the DCA had $4,150,676 in its Fiscal Year 2014 budget and $546,700 its budget for future years
. DCA’s outreach and education on the law has included giving presentations, distributing materials, a website dedicated to ESTA, advertisements on television, radio, subway cars, subway stations, and buses, and other activities
.  For example, on July 16, 2014, DCA led a Paid Sick Leave Day of Action during which more than 1,400 volunteers distributed more than 350,000 paid sick leave brochures in eight languages at 120 subway stations across the city.
 

DCA’s website says it has “reached out to more than 400,000 small businesses.”
 The Fiscal Year 2014 Mayor’s Management Report (MMR) says DCA “sent informational mailings to over 400,000 businesses,” and educated 11,217 businesses in FY13 and 34,865 businesses in FY14 about the law through direct outreach.
 


Additionally, according to the FY14 MMR, DCA attended nearly 150 town hall events as of September 2014, advertised on subways and buses, and that DCA inspectors educated businesses about the new law during more than 14,000 routine patrol inspections and provided printed materials to both employees and employers in more than 25 languages.


According to DCA’s event calendar,
 between March 20, 2014 and September 30, 2014
  from when Mayor de Blasio signed Local Law 7 to the end of the grace period, DCA representatives gave 81 presentations and conducted 235 material distributions at events hosted by elected officials, DCA, New York City’s Office of Small Business Services, Business Improvement Districts, Chambers of Commerce, nonprofits, industry associations, and other organizations.
 Of the presentations for businesses/employers, two were in Spanish, one was in Chinese, and one was in Korean. Of the 135 material distributions, four were at BID festivals and four were for small businesses. 


The types of events where DCA representatives have either presented or distributed materials on ESTA includes community board meetings, town halls, festivals, and precinct community council meetings.
 The business groups that have hosted DCA presentations on ESTA includes the 82nd Street Partnership, the Myrtle Avenue Brooklyn Partnership, Park Slope 5th Avenue BID,  the Fulton Area Business Alliance, Union Square Partnership, the Chinatown Business Improvement District, the East Harlem Chamber of Commerce, the Women’s Chamber of Commerce,  the Queens Chamber of Commerce,  the Brooklyn Hispanic Chamber of Commerce, and the Brooklyn Chamber of Commerce.  The Staten Island Chamber of Commerce and the Federation of Hispanic Chambers of Commerce sponsored ESTA related events where DCA either presented or distributed materials.

b. Advertising

In April, 2014 the administration began a paid advertising campaign to educate New Yorkers about ESTA.  The campaign had two phases. The first phase began on April 1, 2014, with ads, in both English and Spanish, on 1,000 subway cars and 1,000 on buses, and ads also running on bus shelters and phone kiosks.
 The second phase of advertising, designed to inform New Yorkers that starting on July, 30, 2014 employees could begin to use accrued sick time, began on June 6, 2014, and continued through July, 2014. According to a Capital New York article dated May 16, 2014, for this phase DCA bought ad space in 2,000 subway cars, 2,000 buses and 260 subway stations.
 This phase also included ads on television, radio, online and in daily, community, and foreign language newspapers. 
  
c. The Paid Sick Leave Website 


DCA has a website dedicated to ESTA for employees and employers to learn about the law, their rights and responsibilities. The website includes downloadable materials, videos, and an archive of their ads to educate employers and employees about the law. 


On DCA’s Paid Sick Leave web page, there are links to the following three documents in 25 languages: (1) the Notice of Employee Right; (2) a one page overview of the law for employees; and (3) a one page overview of the law for employers.
  The languages that all these documents are in are as follows: Spanish, Hindi, Albanian, Italian, Arabic Japanese, Bengali, Korean, Simplified Chinese, Polish, Traditional Chinese, Portuguese, Croatian, Punjabi, French, Russian, French-Creole, Serbian, German, Tagalog, Greek, Urdu, Hebrew, Yiddish and Yoruba.


The Notice of Employee Rights discusses the right of employees to sick leave, what they can use it for, their right to freedom from retaliation from their employer for using sick leave, and their right to file a complaint. 
  


The one page document for employers breaks down which employers must provide sick leave by the number of employees, whether or not the sick leave is paid or unpaid, the amount of sick leave that may be used per calendar year, and the rate of pay. It also discusses which employers’ employees are not covered by the law, how sick leave accrues, what employees may use it for, recording keeping issues, documentation, and other responsibilities and rights of employers under the law.
 


The one page document for employees discusses what employees are covered and not covered by the law, when employees must be notified by their employers of their rights under the law, the amount of sick leave employees can accrue, how it accrues, and what employees can use it for, along with other employee rights and responsibilities.
 


Some ESTA materials and tools on the DCA’s website are only in English. For example, the training presentation on the law is only in English. It discusses an overview of the law, which employers must comply with the law, which employees are covered and not covered by the law, the notice of employee rights and compliance with the law. 
 In addition, the sick leave time-keeping tools for businesses to track employee sick leave, a list of frequently asked questions
 on the law, and the model form (a form employers may use to ask employees to verify that an instance of sick leave was used for an authorized purpose under the law,) are only in English.
 
d. Outcomes of Education and Outreach 

A Wall Street Journal article dated October 5, 2014 reported mixed reactions to the City's outreach efforts.  Robert Bookman of the NYC Hospitality Alliance was quoted as “saying the city is doing a ‘great job’ educating businesses about the law,” while Nora Nealis of National Cleaners Association reported that she had heard complaints from businesses. 
  Additionally the article reported that DCA had not issued any penalties for the nearly 200 complaints they had received about businesses failing to comply with ESTA. Though the grace period ended on October 1, 2014, DCA’s outreach and education through presentations and material distributions has continued on an ongoing basis beyond it.
   
IV. Conclusion


During this hearing the Committee on Small Business and the Committee on Consumer Affairs will examine the outreach and education to small businesses on ESTA, with an additional emphasis on businesses run by those for who English is not their first language or that are run by immigrants. This hearing will give businesses, business groups, and the DCA the opportunity to discuss the education and outreach efforts to small businesses on law to date and those future efforts. 
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