Staff

David Seitzer, Counsel
Artyom Matusov, Policy Analyst
[image: image1.png]



THE COUNCIL

Briefing Paper of the GOVERNMENTAL Affairs Division

Robert Newman, Legislative Director
COMMITTEE ON GOVERNMENTAL OPERATIONS
Hon. Gale Brewer, Chair
December 18, 2013
Int. No. 951-A:
By Council Members Vacca, James, Koo, Koslowitz, Palma, Rose, Chin, Gennaro, Brewer, Van Bramer, Rodriguez, Barron, Gentile, Jackson and Halloran.

Title:
A Local Law to amend the New York city charter, in relation to public notice of final rules

Charter:
Amends sections 1043 and 2303 of the New York city charter

Proposed Res. No. 1988-A
By The Speaker (Council Member Quinn) and Council Members Brewer, Chin, Koo, Koslowitz, Van Bramer and Halloran (in conjunction with the Mayor)

Title:
Resolution calling on the New York State Assembly and New York State Senate to introduce and pass, and the Governor to sign, legislation requiring the Joint Committee on Public Ethics (JCOPE) to accept filings pursuant to the City’s lobbyist registration laws from lobbyists who are required to file by the State Lobbying Act with JCOPE solely due to their lobbying of New York City officials.
Introduction
Today, the Committee on Governmental Operations, chaired by Council Member Gale Brewer, will vote on a bill and a resolution. The bill, Int. 951-A, was approved by this Committee on October 29, 2013 and approved by the full Council the following day. It was vetoed by the Mayor, notice of which was received by the Council at the Stated Meeting of December 10, 2013. The question before the Committee with respect to Int. 951-A is whether to accept and file the Mayor’s veto message, M1338, and whether the bill should be re-passed notwithstanding the objections of the Mayor.
The Committee will also vote today on Proposed Res. No. 1988-A. This resolution was heard by this Committee on November 9, 2013.

Background For Int. 951-A

Under the City Administrative Procedure Act (CAPA), certain notice requirements exist prior to a public hearing on a proposed rule.
 In contrast, adoption of a final rule does not require that notice be given, though notice must be given prior to a rule going into effect.
 CAPA does not require that commissioners or board members, for those agencies that have them, be given a copy of a final rule prior to voting on it. In other words, the commissioners of the Taxi and Limousine Commission, for example, could be unaware of the content of a complex final rule which was the subject of intense negotiation until moments before they are required to cast a vote supporting or opposing the rule.
The intent of Int. No. 951-A is to ensure that commissioners and board members have sufficient time to review the contents of a rule prior to voting on it.
Analysis of Int. No. 951-A

Section 1


Section 1 of the bill requires that all final rules initiated by agencies that are boards or commissions, and which go through the CAPA process, be posted on the agency’s website and e-mailed to all members of such board or commission at least three days, not counting Sundays, before such rule is voted on. An exception exists in the bill for changes made to a rule within the window after such notice has been properly given but before a final vote on the rule, if such change or changes are approved by all the members of the applicable board or commission by unanimous consent. The requirements of this section will not create a private right of action to enforce its provisions, and the inadvertent failure of an agency to comply with its provisions will not be grounds for invalidating any rule.
Among the agencies anticipated to be covered by this law are, at a minimum, the Board of Standards and Appeals, the Procurement Policy Board, the Environmental Control Board, the Loft Board, the Rent Guidelines Board, the Civilian Complaint Review Board, the Board of Correction, the Campaign Finance Board, the Conflicts of Interest Board, the Business Integrity Commission, the Tax Commission, the Taxi and Limousine Commission, the Commission on Human Rights, the Design Commission, the City Planning Commission, and Landmarks Preservation Commission. 
Section 2

Section 2 of the bill requires pilot programs that are approved by the Taxi and Limousine Commission to be posted on the agency’s website and e-mailed to all members of the commission at least three days, not counting Sundays, before such pilot program is voted on. Pilot programs by the Taxi and Limousine Commission are required by rule to be voted on by a resolution of approval, and these notice requirements would tie into that process.
Section 3
This law goes into effect thirty days after its enactment.
Background for Proposed Res. No. 1988-A


The New York City Lobbying Commission (the Commission) was appointed by Speaker Quinn and Mayor Bloomberg in February of 2011.
 The Commission spent two years reviewing the City’s lobbying laws and their implementation by the City Clerk. This review included seven public meetings or hearings from March through September of 2011. The Commission’s Final Report was released on March 13, 2013.


The Commission was created pursuant to the Council and Mayor’s 2006 revisions to the City’s lobbying laws.
 These reforms were “designed to strengthen the integrity, transparency and accessibility of City government and to reassure New Yorkers that their elected representatives were acting in the City’s interests and not on behalf of special interests.”
 To accomplish these objectives, the 2006 legislation “strengthen[ed] enforcement and penalties,” “create[d] a mandatory electronic filing system for lobbyists,” “prevent[ed] lobbyists’ campaign contributions from being matched with public funds” and “ban[ned] all gifts from lobbyists to public officials.”
 It also called for the formation of a joint mayoral-council commission to recommend improvements to the laws, evaluate whether the dollar thresholds triggering registration should be increased, and review the performance of the Clerk, which led to the creation of the Commission in 2011.


Since the 2006 amendments to the lobbying laws, the number of registered lobbyists has increased by approximately 50%; the Clerk has, for the first time, levied penalties and fines against lobbyists who do not comply with the lobbying laws; the Clerk has audited over 100 lobbyists; and the e-Lobbyist electronic filing system has been established.


Many of the Commission’s recommendations were passed legislatively by the Council on December 10 of this year, as Int. 1722-A. One of the recommendations of the Commission’s Final Report that was not included in that legislation, however, was its recommendation “calling on the State to accept the City filings for lobbyists who register under the State Lobbying Act solely by virtue of their lobbying activity in New York City.”
 This is the purpose of Proposed Res. No.1988-A.

Analysis of Proposed Res. No. 1988-A
Proposed Res. No. 1988-A calls on the New York State Assembly and Senate to pass, and the Governor to sign, legislation requiring the Joint Committee on Public Ethics, the state body charged with enforcing the state’s lobbying laws, to accept and post online filings submitted to the City Clerk by lobbyists who are required to file with the state solely due to their lobbying of New York City officials. The state has similar, though in certain ways less stringent, filing requirements to the City, but does not accept lobbyist filings with the City for its own filings. The only change since Proposed Res. No. 1988-A was heard previously in this Committee was the addition of language asking that the filings that the State receives to be posted online.
Int. No. 951-A

By Council Members Vacca, James, Koo, Koslowitz, Palma, Rose, Chin, Gennaro, Brewer, Van Bramer, Rodriguez, Barron, Gentile, Jackson and Halloran
A LOCAL LAW
To amend the New York city charter, in relation to public notice of final rules.

Be it enacted by the Council as follows:
 

Section 1. Subdivision e of section 1043 of chapter 45 of the New York city charter is amended to read as follows:


e. Opportunity for and consideration of agency and public comment. The agency shall provide the public an opportunity to comment on the proposed rule (i) through outreach to the discrete regulated community or communities, if one exists, provided that this clause shall not be construed to create a private right of action to enforce this requirement; (ii) through submission of written data, views, or arguments, and (iii) at a public hearing unless it is determined by the agency in writing, which shall be published in the notice of proposed rulemaking in the City Record, that such a public hearing on a proposed rule would serve no public purpose. All written comments and a summary of oral comments concerning a proposed rule received from the public or any agency shall be placed in a public record and be made readily available to the public as soon as practicable and in any event within a reasonable time, not to be delayed because of the continued pendency of consideration of the proposed rule. After consideration of the relevant comments presented, the agency may adopt a final rule pursuant to subdivision f of this section; except that, other than a rule adopted pursuant to subdivision i of this section, no final rule shall be adopted by such board or commission unless its final language is posted in a prominent location on such agency’s website and electronically transmitted to each member of such board or commission at least three calendar days, exclusive of Sundays, prior to such rule’s adoption; provided, however, that revisions may be made to a final rule posted online and sent electronically in conformity with this subdivision at any time prior to the vote on such rule if such revisions are approved by all members of such board or commission by unanimous consent. Such final rule may include revisions of the proposed rule, and such adoption of revisions based on the consideration of relevant agency or public comments shall not require further notice and comment pursuant to this section. This paragraph shall not be construed to create a private right of action to enforce its provisions. Inadvertent failure to comply with this paragraph shall not result in the invalidation of any rule.
§ 2. Section 2303 of the New York city charter is amended by adding a new subdivision d to read as follows:

d. No resolution of approval of a pilot program shall be approved by the commission unless such resolution is posted in a prominent location on the commission’s website and electronically transmitted to each member of the commission at least three calendar days, exclusive of Sundays, prior to the commission’s vote to approve or reject such resolution of approval; provided, however, that revisions may be made to a resolution of approval for a pilot program posted online and sent electronically in conformity with this subdivision at any time prior to a vote on such resolution if such revisions are approved by all members of the commission by unanimous consent.
§ 3. This local law shall take effect thirty days after enactment.
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Proposed Res. No. 1988-A

Resolution calling on the New York State Assembly and New York State Senate to introduce and pass, and the Governor to sign, legislation requiring the Joint Committee on Public Ethics (JCOPE) to accept and post online filings pursuant to the City’s lobbyist registration laws from lobbyists who are required to file by the State Lobbying Act with JCOPE solely due to their lobbying of New York City officials.

By The Speaker (Council Member Quinn) and Council Members Brewer, Chin, Koo, Koslowitz, Van Bramer and Halloran (in conjunction with the Mayor)
Whereas, A lobbyist who lobbies in New York City is required to register under the City’s lobbyist registration law (Lobbying Law) with the City Clerk and under the State Lobbying Act with the Joint Commission on Public Ethics; and

Whereas, Under the City’s Lobbying Law, the lobbyist is generally required to file one statement of registration, six periodic reports and an annual report; and

Whereas, Under the City’s Lobbying Law, clients are required to file a Client Annual Report; and

Whereas, Under the State Lobbying Act, lobbyists are required to file biennial registration statements and six bimonthly reports; and

Whereas, Under the State Lobbying Act, clients are required to file two semi-annual reports; and

Whereas, The 2006 amendments to the City’s Lobbying Law specifically authorized the Clerk to conform the reporting periods of the City’s periodic reports to the periods covered by the State’s bi-monthly reports; and 

Whereas, The City’s Lobbying Law contains a more comprehensive list of activities which must be reported, including attempts to influence land use decisions which are not covered by the State Lobbying Act; and

Whereas, the State Lobbying Act requires lobbyists to register even if their lobbying is solely directed at municipal officials; and

Whereas, Testimony received by the joint Mayoral-Council New York City Lobbying Commission (Lobbying Commission), created pursuant to the 2006 reforms to the City’s Lobbying Laws to review and make recommendations on strengthening the laws, indicates widespread agreement that a single system for lobbyist registration at both the City and State levels would simplify the registration process; and

Whereas, The Lobbying Commission in its final report urged the State to consider accepting City lobbyist filings from those lobbyists who are covered by the State Lobbying Act solely due to their lobbying of New York City officials; now, therefore, be it

Resolved, That the Council of the City of New York calls on the New York State Assembly and New York State Senate to introduce and pass, and the Governor to sign, legislation requiring the Joint Committee on Public Ethics (JCOPE) to accept and post online filings pursuant to the City’s lobbyist registration laws from lobbyists who are required to file by the State Lobbying Act with JCOPE solely due to their lobbying of New York City officials.
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� See §1043(b) of the New York City Charter. These requirements include publication in the City Record and posting online.


� §1043(f) of the New York City Charter.


� The members of the Commission were Herbert E. Berman, the chair of the Commission, and Jamila Ponton Bragg, Lesley C. Horton, Margaret Seay Morton, and Elisa Velasquez.


� Local Laws 15, 16, and 17 of 2006.


� NYC Lobbying Commission Final Report, March 13, 2013, page 6-7.


� NYC Lobbying Commission Final Report, March 13, 2013, page 15.


� NYC Lobbying Commission Final Report, March 3, 2013, page 2.


� NYC Lobbying Commission Final Report, March 3, 2013, page 69.
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