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COW TTEE ON HEALTH 5

[ gavel ]

CHAI RPERSON ARROYO  Good norni ng; we
apol ogi ze for the delay; we're waiting for sonme of
our prime sponsors of the legislation we're gonna
hear today. But as they cone in we'll hear their
comments if they wish to make them

Good norning; ny nane is Maria Del Carnen
Arroyo and I'm Chair of the Commttee on Health here
in the Council and today the Conmittee will hear a
package of five bills dealing with restaurant
I nspecti ons.

| wanna thank mnmy fellow sponsors for
these bills; Council Menber Peter Koo, Council Menber
Vincent Gentile, D ana Reyna and Ji nmy Van Braner.

| al so wanna extend ny appreciation and
thanks to the Speaker for her dedication in ensuring
that we have a workabl e restaurant inspection
process; been working on it for quite sone tine.

In 2010 the Departnment of Mental Health
and Hygiene introduced a letter...grading system for
restaurants which ained to assist the public in
maki ng deci si ons about where to dine, inprove

restaurant conpliance with health and sanitary
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COW TTEE ON HEALTH 6
regul ati ons and reduce foodborne ill nesses
attributable to restaurants.

However, we |earned fromthe Council's
restaurant inspection survey and fromour March 2012
oversi ght hearing on the issue; this well-intentioned
system has been marred with inconsistencies across
I nspections, adversarial relationships between DOHVH
and restaurants and unduly burdensone increases in
fines for the restaurants in our city. W have an
obligation both to protect the public's health, but
al so to ensure that businesses get a chance to
succeed in our city.

Today we will hear a package of
| egislation that will achieve both of these goals, we
believe. Through our survey and our 2012 hearing we
were able to anal yze problens with the restaurant
i nspection program and after extensive follow up with
the restaurant industry and the Departnent of Health,
we devel oped what we believe are comonsense and fair
sol utions.

Bef ore we hear from sonme of ny col | eagues
| would Iike to give a brief overview of the

| egi sl ati on.
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COW TTEE ON HEALTH 7

Under Council Menber Gentile's
| egi sl ati on, DOH woul d be required to devel op an
i nspection code of conduct panphlet that inspectors
will distribute to all restaurant owners and
operators prior to beginning an initial inspection.

Counci| Menmber Koo's bill would create an
advi sory board to ensure ongoi ng and systematic
review of the restaurant inspection program

Council Menber Reyna's |egislation would
i ncrease and inprove the reporting of restaurant
I nspection data and Council Menber Van Braner's bil
woul d gi ve restaurant owners and operators the
opportunity to request a consultative and ungraded
I nspection for the purposes of hel ping the restaurant
owners do better in their inspections.

Finally, the bill | am sponsoring calls
for the establishnent of an onbuds office to receive
and address comments, conplaints and conplinents,
‘cause |'msure there are many that we don't hear

| would also Iike to underscore that
these bills a part of a conprehensive package of
reform which includes an agreenent with the
Adm ni stration that was announced | ast nonth. Under

this agreenment DOHVH wi || reduce fines across the
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COW TTEE ON HEALTH 8
board and will introduce rules that wll waive fines
for restaurants receiving an Aon the initia
I nspection as a result of adjudication and waive
fines and points for violations related to physica
| ayout if such violations were not cited during
previ ous i nspections.

Al toget her these changes are expected to
reduce total fines collected by nore than $10 mllion
per year. Again, | would Iike to thank the Speaker
whose comm tnent to work col |l aboratively to see
t hrough needed i nprovenents has nade this |egislation
and agreenent possible. These reforns will provide
much needed relief for restaurant owners across the
Cty and will go a long way to ensuring our letter-
gradi ng systemis reasonable, fair and predictable.

Most inportantly, these refornms will also
make the program nore cooperative and educati onal .
Wth everyone working together I have no doubt that
DOHVH and restaurants will be able to serve the City
even better, feeding New Yorkers and protecting the
public health.

As | always do, | urge the Adm nistration
and representatives from DOHVH who have j oi ned us

here today to stay throughout the entire hearing. |
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COW TTEE ON HEALTH 9
have no doubt that the public's coments will be
enlightening for everyone in this roomand that they
will bring our attention to inportant aspects of the
proposed | egi sl ati on.

| wanna thank particularly the Counci
staff who have worked really I ong hours to bring us
to where we are today. And |I'mgonna start wth
Shannon Mani go [ phonetic]; close enough?

SHANNON MANI GO Yes.

CHAI RPERSON ARROYO.  Correct ne.

SHANNON MANI GO Shannon Mani go.

CHAI RPERSON ARROYO. Manigo. Tim
Mat ussaf [phonetic]; is that close enough? They're
all in the background, you know...Jennifer...uh David
Sitzer [phonetic]; not here...Jennifer Mandal go
[ phonetic] and Dan Hafetz to ny left, who at 11:30
one night called ne about sone anendnents that were
bei ng worked on and | could not believe | was getting
a call froma 212-788 nunber and it was Dan wor ki ng
on these pieces of legislation. Crystal Gol d-Pond,
who is the policy analyst for the Coonmittee; these
guys are awesone and they're the reason why | nostly

sound so smart all the tine.
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COW TTEE ON HEALTH 10

So without further ado 1'd like to give
Counci | Menber Koo, who is one of our prinme sponsors,
and then he will be followed by Council Menber Van
Br aner .

COUNCI L MEMBER KOO Good nor ni ng
Chai rwonan Arroyo and Commi ssioners and Deputies from
the Departnent of Health; I'm Council Menber Peter
Koo; | represent Council District 40, which is
Fl ushi ng and Queens Boul evard area. In ny area there
are lots of restaurants, restaurants fromall over
the world, you know, many from China and Korea and in
our area | receive the nost conplaints fromthe
restaurant owners about, you know unnecessary
over burden of fines and regulations by the
I nspect ors.

A l ot of Korean restaurants they have
ki nchi, which is kept roomtenperature and nost
Chi nese restaurants, they have roast duck and
bar becues, barbecue pork spareribs, chicken and they
usually hang it in the window and they sell it really
fast, you know, it's not |like they're gonna stay
there for a couple days you know, but they always
receive fines and citations fromthe sanitation...and

Departnent of Health and al so sone Japanese
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COW TTEE ON HEALTH 11
restaurants, they have sushi, which nmade from speci al
rice, like sweet rice and you cannot keep these in
the refrigerator or put in the oven; you have to...it
tastes best when you keep it in roomtenperature,
sushi .

So those restaurants al ways conplain to
me about ...l nmean they have been eating this for
t housands of years w thout any sickness, no; why do
we have to worry about it now, you know. So | advise
them we have an advisory panel to the Departnent of
Heal th and on this panel we should have a scientist,
i ke a m crobiol ogist on the panel and he can conduct
research on all these...the products | nentioned the
cook keep at roomtenperature; see how nmuch bacteri al
growh after 4 hours. You know, that's the main
pai nt, right, which Departnent of Health always
sayi ng oh, you cannot keep things over 4 hours
because bacteria growth doubl e geonetrically or
exponentially, you know, sonethin' like that. | nean
really fast, after 4 hours.

So we can do research show ng that
there's no increase of bacterial growh; then it's

okay to sell the stuff during the day. You know,
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COW TTEE ON HEALTH 12
they don't sell it over the night anyway because it's
stale after the next day.

So this is one main thing, that if this
panel can help the industry it will be really
beneficial to the overall industry. |'msure other
et hni ¢ cui sines have simlar problens; |'ve seen
Italian sausage hanging in windowin the Italian
but cher stores; they're hanging out there all day or
hans or whatever, you know.

So this is sonething the Departnent
should do to investigate, have a scientific finding
of bacterial growh at roomtenperature after so nany
hours to prove there is safety here; to prove there
Is no safety here, one way or the other, so we can
tell the restaurant owners hey, if we hang this over
4 hours and 6 hours, the bacteria will be double; you
w || cause diarrhea or whatever, you know. So this
I's one thing.

The other thing the panel is is forned
and is to, communi cate and make recomendations to
the Departnment of Health for safety codes and then we
al so have to exam ne food safety issues about how
enpl oyees handl e the food and al so we should use this

panel to nediate and resolve problens. So nuch
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COW TTEE ON HEALTH 13
owners, they m ght have a big fine, you know which
they think they shouldn't...they shouldn't have to pay
for it. So there is sone way they can find sonmeone
to nmedi ate between the business owners and the City
agenci es, you know those are the mai n concerns.

So | think today is a good day to start;
the restaurant industry should be happy, at |east
that we have a new begi nni ng and hopefully these
bills will pass and you guys can regul ate and help
the overall restaurant business, because we all know
restaurant business really inportant, especially now,
we have so many tourists com ng here and even for the
| ocal people we should help nore often, because New
York is a very fast-pace pace; everybody wanna buy
sone takeout and go hone to eat, to relax, so
restaurant business is very inportant; at the sane
time you wanna make sure these owners can nmake noney;
| nean it's not easy to nmake noney in New York Cty,
consi der the high rent, the high tax, the high
regul ation, either fromyour Departnent or Departnent
of Labor and then with DEP and ot her agencies, and
also the water bill is so high here; the garbage. So
every little thing add up so at the end, if they

don't make noney; who's gonna open restaurants?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

COW TTEE ON HEALTH 14
don't wanna cook at home everyday; you don't wanna
cook at hone everyday, so we have to help themto
survive; this is really critical. Thank you very
much.

CHAI RPERSON ARROYO  Counci | Member Van
Br anmer .

COUNCI L MEMBER VAN BRAMER: Thank you
very much Madane Chair and first, let ne congratul ate
you on your |eadership on this very inportant package
of legislation; I amvery proud to be the prine
sponsor of Intro 1146 A which creates with the
Departnent of Health, and | have to give a shout-out
to the Departnent of Health, 'cause all of you work
innmy District and love Long Island City |I'm sure as
much as | do; this is a very inportant piece of
| egi slation and a very, very inportant issue. Too
many restaurant owners, small business owners feel
like there's a ganme of gotcha and in sonme cases, a
serious case of the goal post being noved and it's
really, really inportant that the inspection process
be fair and equitable, and establishing a
consul tative inspection programfor restaurants is
one that, in speaking with nany of our restaurant

owners, they believe is incredibly inportant in terns
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COW TTEE ON HEALTH 15
of leveling the playing field for themso that they
have the option of asking for an educationa
I nspection where a Departnent of Health inspector
will go through and | et them know where there are
problens, if there are problens, and what those
renedi es mght be; that's incredibly inportant. And
per haps nost inportant, because sonmeone who may be
opening a new restaurant nay be less famliar with
some of the issues that may face them on the occasion
of an inspection; for new restaurants to be able to
request an educational and consultative inspection
before the graded inspection; | think that's really,
really critical; we want and need, need our small
busi nesses and our |ocal restaurants to succeed; the
mar gi n between nmeking it and not nmaking it, as
everybody knows, can be very, very snall and we wanna
make sure that the noney they're nmaki ng goes back
into the community to hire staff, to make profits, to
bui | d busi nesses and not unnecessarily or unduly to
the Departnent of Health. So |I'mvery proud of this
package, as a council and particularly, obviously
proud of our small piece of this and this very
nmeani ngful piece of legislation that I think is gonna

make it easier for businesses to know what they need
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COW TTEE ON HEALTH 16
to do to succeed, which is really, really inportant
because it's in no one's interest for restaurants to
receive substantial fines and fees; it's in
everyone's interest to have small businesses that are
thriving that are also ensuring the health and wel
bei ng of their custoners, which is certainly the
Departnent of Health's mandate, but also ours. So |
think this helps get the job done in a better way; in
a nore fair way that will lead to a healthier city
and a nore prosperous city, so |l think the Chair and
I think everyone at DOHVH and | ook forward to passing
all these bills. Thank you very nuch, Madane.

CHAI RPERSON ARROYO  Thank you Counci
Menber. Before | call on Council Menber Reyna
wanna acknowl edge ny col | eagues who have j oi ned us,
Counci | Menmber Vann, Council Menber Rose, Counci
Menber Val lone, | think he's behind us, Counci
Menber Eugene; Council Menber D ckens. Counci
Menber Reyna.

COUNCI L MEMBER REYNA: Thank you so much
Chair Arroyo; | just wanted to apol ogi ze for ny
t ar di ness.

| wanted to just say a few words as far

as the bill that is being introduced today, 1141,
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COW TTEE ON HEALTH 17
sponsored by nme and signed onto by G eenfield, Koo,
Mendez, Rose and Vall one, thank you so nuch to ny
col | eagues.

As Chair of the Small Business Conmttee
| hear all too often of the burden that the Gty
pl aces on our snall business owners; it cones to no
surprise to many in this roomthat restaurant owners
are the ones that express the greatest
di ssatisfaction with the Gty.

Faced with a hyper-conpetitive market,
restaurants are often the canary in the coal mne
when a regul atory environnment becones over -
bur densore.

Last nmonth | took a wal ki ng tour through
one of the commrercial avenues in my District, in
Bushwi ck. O the many issues brought to ny
attention, four different restaurants, each bl ock
after bl ock, one was repeated over and over again;

i nconsi stent and even arbitrary city inspections.

It is clear that significant financial
penal ti es, inadequate education and outreach,

i nconsi stent inspections and a systematic | ack of
transparency pl agued the restaurant industry and

hanpered the growth of an untold nunber of snal
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COW TTEE ON HEALTH 18
busi nesses throughout the Cty. Every small business
owner just expressed; tell ne what | need to do and I
will doit; I"'mnot trying to run a business that is
not of quality.

Intro 1141 will increase the information
avai l able to the public on food service inspections,
t hereby providing greater transparency in how the
City is regulating restaurants. If we're truly
trying to reach conpliance, let's do it together.
Through this piece of legislation we will be able to
provi de restaurant owners and advocates a detail ed
record of when, where, what and how City inspectors
are regulating restaurants and we will be able to
track any progress we nmake in terns of |essening the
burden that small businesses are facing.

| hope that today's hearing will be the
tipping point inthe Cty's collaboration with the
restaurant comunity in making for a nore efficient
and healthier New York GCty. Thank you, Chair

CHAI RPERSON ARROYO:  Thank you, Counci
Menber. And we have at the dais all by hinself...
you're a brave soul ...Dan Kass, Deputy Conmi ssioner,

D vision of Environnental Health with the New York
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COW TTEE ON HEALTH 19
City Departnment of Health. Welconme Deputy
Commi ssi oner; always a pleasure to see you.

DAN KASS: Thank you for having nme. As
you nentioned, |I'm Dan Kass; |'mthe Deputy
Conmi ssi oner for Environmental Health at the
Depart nent of Health and Mental Hygi ene and on behal f
of Conmi ssioner Farley I'd |ike to thank, in
particul ar, Chairwoman Arroyo and all of the nenbers
of the Health Conmittee and the Smal| Business
Commttee for inviting us to testify today about this
package of bills about the restaurant |etter-grading
progr am

As you've nentioned in your own coments,
it's been a year-and-a-half since the Departnent | ast
testified about the state of food safety in New York
City's restaurants and | would Iike to begin by
providing a status report on letter-grading and its
I mpact on restaurant hygiene.

The Heal th Departnent began requiring the
posting of |etter grades based on sanitary inspection
results in July of 2010 with these goals.

First, to reduce unsafe food handling
practices and inprove restaurant hygi ene; next, to

| everage consuner purchasing power to notivate
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COW TTEE ON HEALTH 20
restaurants to nmaintain high food safety standards;
to publicly reward high-performng restaurants and to
reduce over tine the burden of food-borne illness.

Fol l ow ng a 2-year planning process that
i ncluded consultation with food safety experts and
i ndustry representatives and extensive public coment
on Health Code changes and conm ssioner rules, the
Depart nent designed a programthat established
mul tiple incentives that encourage restaurants to
have the best food safety practices.

| would like to briefly describe the
essential features of the inspection and grading
program begi nning by tal king about the inspections.

So first, unannounced inspections are
conducted by public health sanitarians. The cycle of
i nspections begins with an initial inspection; a
restaurant can earn an A grade at that time or if it
does not, it will be re-inspected several weeks
| ater.

Re-inspection determ nes the grade that
I's assigned to the restaurant and the restaurant may
post that grade or a sign indicating that its grade
is pending. The restaurant may choose to contest one

or nore violations; a hearing at the Ofice of
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COW TTEE ON HEALTH 21
Adm ni strative Tribunal and Hearings, or OATH,
deternmines the final scoring grade and any penalties
assigned. Restaurants with the greatest safety and
heal th deficiencies are inspected nore frequently
than those that are in an A grade on an initial
i nspecti on.

Until these innovations, the principal
external notivator for restaurant conpliance with the
rules of the Health Code was the threat of fines.
Since the grading program the incentives to nmaintain
safe food handling and restaurant hygi ene now i ncl ude
bei ng able to post an A grade at an entrance and have
an A grade retrieved by nobile and web search tools,

t hereby communi cating regul atory confidence in
sanitary practices. They also include experience in
| onger periods of tines between inspections, having
denonstrated the need for | ess Departnent oversight
and paying no financial penalties when an A grade is
earned at the tine of an inspection.

Toget her these incentives are working to
I nprove sanitary conditions in the Cty's
restaurants; several indicators point to these
i mprovenents. Nearly half of all the restaurants

earned A grades at the tine of their initia
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COW TTEE ON HEALTH 22
i nspections, up fromjust 27 percent after the first
6 nmont hs of grading. For restaurants that do not
earn an A on the initial inspection, nore now
i nproved to an A upon re-inspection than did at the
start of the program

In July 2011 just under 40 percent of
restaurants scoring in the B range on their initia
I nspection inproved to an A upon re-inspection. Now
hal f of those restaurants inproved to an A. And
where fewer than 30 percent of restaurants went from
a Crange score on the initial inspection to an A on
re-inspection 12 nonths into the program now al npost
40 percent do. Overall, 86 percent of restaurants in
New York City ultimately post A grades.

As restaurants inproved they are assigned
to a less frequent inspection schedul ed because they
have denonstrated that they required | ess Departnent
oversight. In the first year of the programonly 40
percent of restaurants were on a yearly inspection
cycle and 31 percent were on the nost frequent, a 3-
to 5-nonth inspection cycle. But by 30 nonths after
the initiation of grading, 53 percent of restaurants
were on the annual inspection cycle and only 21

percent required inspections every 3 to 5 nonths.
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COW TTEE ON HEALTH 23
| nprovenents are driven by better

practices in sonme of the nost inportant food safety
areas. In the year before gradi ng began the
Departnent found that 14 percent of restaurants had
i nadequat e hand washing facilities; now just 4
percent of the restaurants are cited for this
deficiency, a 71 percent inprovenent.

Prior to grading 18 percent of
restaurants were not keeping food at a hot enough
tenperature; now 14 percent are cited for this
practice, a 22 percent reduction.

Bef ore gradi ng 32 percent of restaurants
had mce at the tine of an inspection; that rate has
i nproved by 38 percent, with 1 in 5 now having m ce.

Al'l of these inprovements have occurred
in part because grading has driven restaurants to
i ncrease the safety training of their workforce.

Si nce the announcenent that the Departnent would
start grading restaurants, our Health Acadeny has
trai ned thousands nore food workers annual ly than
before the program In Fiscal Year 2009 a little
over...that's the year before grading, a little over
20, 000 restaurant supervisors conpleted the

Departnent's Food Protection Course; in this fast
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COW TTEE ON HEALTH 24
fiscal year we trained 29,000. Qur data denonstrates
that restaurants that maintain trai ned personnel on-
site are far less likely to have other violations
cited and studies have denonstrated that a trained
wor kforce is associated with Iess risk of foodborne
i1l ness.

As we announced | ast year, as food safety
practices have inproved, the Departnent has al so seen
a decline in the rates of salnonella cases in New
York City since the grading program began; this
decrease of infections in New York City is greater
than in the rest of the State or in surrounding
ar eas.

We know that the vast majority of New
Yor kers support restaurant grading and use the grades
to make dining decisions. A poll by Baruch Coll ege
in early 2012 found that 91 percent of New Yorkers
approve of the program 88 percent use grades in
di ni ng deci sions and 76 percent feel nore confident
eating in an A grade restaurant.

Pol | s by Qui nni piac and nost recently by
the New York Tines revealed simlar |evels of
support. After a thorough review of this program in

April 2013 the Harvard University Ash Center for
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COW TTEE ON HEALTH 25
Denocrati c Governance and I nnovation sel ected the
gradi ng program as one of three recipients in the
nation for its Bright Ideas in Governnment award.

Now finally let ne say a few words about
fines. Since we began grading restaurants our
i nspection program has noved froma rel atively
uni form annual frequency of inspections to a risk-
based approach. This neans that the | east conpliant
restaurants are now i nspected two or three inspection
cycl es per year and the potential for violations and
fines for themincreased and as we expected, we saw
an increase in the total penalties levied. The
increase in penalties was a result of greater
oversight of restaurants that posed the greatest risk
of foodborne illness to the public.

Because restaurant sanitary performance
has i nproved so dramatically and because we now
collect no fines in restaurants getting A's on their
i nspection, collected fines began to decline in
Sept enber 2012 and have fallen 27 percent since then.

As we | ook back over the period of tine
bef ore and since the grading program the nunber of
restaurants that paid no fines has increased nearly

threefold; in Fiscal 2010, the year before grading,
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COW TTEE ON HEALTH 26
just 14 percent of restaurants paid no fine in their
prior year. In the past 12 nonths 35 percent paid
zero. Over the sane period of tinme the overal
health of the restaurant industry inproved
significantly better than other retail activity in
New York City, with taxable sales rising 9 percent.
According to the Departnment of Finance, taxable sales
rose by an average of $69, 000 per restaurant.

The Heal th Departnent has col | aborated
with the Council over the course of this year on this
package of |egislation to supplenment aspects of the
restaurant inspection programand we appreciate the
ongoi ng dial og and many of the bills reflect ideas
that we nutually agreed and do agree on. They w |
of fer additional opportunities to engage with a
vari ety of stakehol ders, increased transparency and
of fer up opportunities to further educate the food
i ndustry on food safety. Qur nmutual goal is to
ensure the safety of the public, to reduce the burden
of foodborne illness, pronote the greatest possible
understanding in the industry of how to practice food
safety, conply with regulations, avoid fines and earn

A grades.
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The bill that describes the data the
Departnent will make avail abl e via DataShare, the
Cty's open data portal, will help clarify inspection
types and findings to users. W |ook forward to
seei ng new and i nproved web and nobil e device
applications, as well as anal yses that use these
dat a.

The bill that enunerates an inspection
code of conduct will help the Departnent comrunicate
its approach on inspections to restaurant operators
and food service workers. There has been an increase
by restaurant in risk...l"msorry; there's been an
interest by restaurants in risk-free consultation on
how t hey can inprove their practices and we have
al ready begun the process of preparing to offer
consul tative inspections for newy pernitted
restaurants and for restaurants between inspection
cycles that availed thenselves of the opportunity.

The Departnent does have concerns about
several provisions in Intro 1119; the onbuds office
bill. Specifically, we do not think that the purpose
of this office should involve the w thdrawal of
violations prior to adjudication, nor should the

of fi ce take on supervisory and enpl oyee perfornance
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review functions. W propose that the onbud' s annua
report be unified with that of the Advisory Commttee
described in Intro 1134 to describe the work of the
Departnent in eval uating concerns, conplaints and
nodi fications as it's nade to its inspectional
approach rul es and regul ati ons.

In addition, Intro 1134, the Advisory
Committee bill, offers an opportunity to codify and
enhance with additional nmenbers and clarified agenda
our existing coommttee on food safety. But as an
Advi sory Commttee it should have the flexibility to
describe its own agenda. The Departnent should issue
an annual report on the activities and the work of
the Commttee, but as a group of individuals selected
to represent the perspectives and interests of
restaurant owners, trade associations, food safety
experts and nutritionists, there is no need for the
Conmttee to hold a public hearing and indeed it is
burdensonme am dst nany public hearings we already
hol d when proposing rul es and Heal th Code changes.

As we've discussed with the Council staff
| eading up to this hearing, the Departnent will be
i ssuing a proposed regulation shortly which is ainmed

at reducing restaurant fines by an overall 15 percent
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beyond the reductions occurring fromthe inproved
sanitary conditions. W wll achieve that with a
rule setting a fixed penalty anmount for every
viol ati on, where now those anobunts are set at the
di scretion of a judge who reviews inspection results.
Under this proposal nearly 60 percent of al
violations wll be penalized at the m nimal |evel
allowed by the Health Code. Not only wll a penalty
rule enable fine reduction but it will also enhance
transparency and predictability for the industry.

| wanna thank the Speaker, Chairwonman
Arroyo, the Commttee and especially the Commttee
staff for working so diligently with us and for the
opportunity to testify and 1'd be happy to take your
questions. Thank you very nuch.

CHAI RPERSON ARROYO  Thank you
Comm ssion, thank you for your testinony and thank

you for your feedback on the legislation. Pete...

well, the legislations that we're considering today.
"' mgonna...| have a coupl e of questions regarding
your testinony and then we'll turn it over for

menbers who may have questi ons.
The...the reduction in the fine you

attribute to what?
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DAN KASS: Well fines peaked in md 2012
because the frequency with which we inspected the
poor est perform ng restaurants increased
dramatically, so those at greatest risk for fines
were i nspected nore frequently, subjecting themto
nore penalties; that was a design of the program not
on the fine side, but to basically increase oversight
of those and get us closer as a city to what's
recommended nationally in terns of the frequency with
whi ch we inspect restaurants, recommended by the FDA

The reduction was based on...principally
on i nproved performance, so as | laid out in ny
testinmony, there are a variety of signals and signs
and statistics that restaurants have dramatically
i nproved actually their performance than at the
begi nni ng of the grading program a variety of
specific violations are significantly less likely to
occur, nore restaurants are earning their A grade at
the tine of their very first inspection and cycle,
whi ch then puts them at a...makes them i nspected | ess
frequently. And even those restaurants that score
very high, 40 points and above, even when they retain
t hose hi gher scores, those higher scores are com ng

down; they may not be enough to bunp theminto a B
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grade on their final inspection or they nay not be
enough to bunp theminto an A but the scores, even
within the B category in the C category are
i mproving. So overall the fine reduction is because
there are less violations, there are | ess notices of
viol ations issued, there are fewer hearings of the
Tribunal and they reflect inprovenents in sanitary
condi ti ons.

We di d make one ot her change and that was
| believe in February of 2011, when we elim nated any
chance of a financial penalty for a restaurant that
earned an A grade at the tine of their initia
i nspection. So there was a small anount of nbney...a
smal | er nunber of fines that were associated with
nodest penalties, even with an A grade; those were
also limted, but the vast ngjority of the va...

[ crosst al k]

CHAI RPERSON ARROYO:  So regardl ess of the
viol ations they pay no penalty? To get an A you can
have up to how many vi ol ati ons?

DAN KASS: You can have 13 points and
still...[crosstalk]

CHAI RPERSON ARROYO:  13.
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DAN KASS: retain an A at the tine of
your inspection.

CHAI RPERSON ARROYO:  And that ...

DAN KASS: And that...that's usually one
or two public health or critical violations or one or
two general violations.

CHAI RPERSON ARROYO:  Where in the past
they woul d've paid a penalty and...[interpose]

DAN KASS: At the begi nning of grading
they woul d' ve...that's right, and even throughout the
hi story of the scoring...[interpose]

CHAI RPERSON ARROYO:  So...

DAN KASS: they woul d've, yes.

CHAI RPERSON ARROYO: do...so nearly half
are now getting an A on the initial inspection; do
you attribute that back to the training, increase in
training of the restaurant staff? Wat's the...

[ nterpose]

DAN KASS: Well uh...

CHAI RPERSON ARROYO or are they just now
def ensi ve about DOH com ng in?

DAN KASS: | think there are a variety of
factors and I|...you know, first in the big...in the big

pi cture sense we know that far nore food workers are
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trained in food safety in the workforce overall in
the industry than had been...[interpose]

CHAI RPERSON ARROYO. And by that you nean
restaurant enpl oyees?

DAN KASS: | nean restaurant enpl oyees,
that's right. So that's...that's one factor and
training is critical for ensuring that people even
know what the rules are. You know we...you know
despite | think sone of your concerns, that will be
addressed in part by these bills about our ability to
educate the industry, we have nade many, many nore
materi al s avail abl e than we have in the past;
mai | i ngs, grades, a description of the grading
program every restaurant receives a nock inspection
formthat exactly parallels our own; we al so know
fromhearing fromthe industry, because we do neet
with themregularly, that nmany have hired consultants
or they do drills with their enployees in the
nor ni ngs about what they need to be doing for food
safety. So for those restaurants | think practice
has changed.

| also think that the potential for a
grade ot her than an A being posted at the point of

entrance is a significant notivating factor. They
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wanna conmuni cate that they're safe for public; they
know the public pays attention to grades and many
nore restaurants are working hard. So |I would say
that in that sense that's what's principally driving
what ...what ...t he statistic you raise, which is that
many nore are earning A grades on their initia
I nspections and not subjecting thenselves to nore
frequent inspections than once a year.

CHAI RPERSON ARROYO:  And...and how long is
it taking one that does not get an A on the initia
I nspection, a B or C and how | ong does it take them
to nove to an A and how many i nspections in-between?

DAN KASS: Well those are really...the
answer for any individual restaurant is really that
it'"s within their control. W knowthat..so if a
restaurant does not earn an A grade on initia
i nspection and scores higher than 13 points, they'l
get a re-inspection, so their first opportunity to
earn an A grade cones two to four weeks |ater and
many do...[i nterpose]

CHAI RPERSON ARROYO  But ...no, ny question
I's; how long does it take themto go froma B or a C
to an A; how many inspections in-between; what's the

aver age? [interpose]
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DAN KASS: Wwell...well nmany, many, many
get there by the next inspection cycle, so...

[ nterpose]

CHAI RPERSON ARROYO |'m sorry; say that
a...l"m..can you pull the mc closer to...[crosstalK]

DAN KASS: So...so0 nmany, nmany restaurants
get to an A on their next inspection cycle...
[interpose]

CHAI RPERSON ARROYO On the second
I nspection?

DAN KASS: On their...on their subsequent
one, that's right. So sone inprove froma C grade,
which are relative...ver...C grades are rare in New
York City, there are very few of them..will inprove
to a B and sone B's inprove to an A, not all do
i mprove, sone unfortunately continue to practice food
safety in a way that earns them | ower scores than...or
hi gher scores and | ower grades.

One of the features of this program was
to make an inspection frequency cycle that both
enabl ed the Departnent to increase oversight in a way
that sort of evaluated our sense of the risk of the
restaurant, but also allowed restaurants to rapidly

get anot her opportunity to inprove their grade.
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So if a restaurant earns in the C range
or earns a C grade on one inspection cycle, we're
gonna be there nmuch nore quickly than we're gonna be
back to an A grade restaurant and for a B grade
restaurant we're gonna be there within 4 to 7...5 to 7
nonths. So that was the way the programwas set up.

CHAI RPERSON ARROYO:  Now i n your
testi nony you...on Page 3, maybe the 4th paragraph
down, 76 percent of New Yorkers feel nore confident
eating in an A grade restaurant. There was an
incident in the Bronx when there was a hepatitis A
out break; what was that restaurant's grade prior to
that incident?

DAN KASS: That restaurant had a B at the
time of that outbreak.

CHAI RPERSON ARROYO  Unh- huh.

DAN KASS: Now I m ght say a word about
that outbreak. This was...hepatitis is a difficult
i ssue; hepatitis...soneone nmay be shedding the virus
for hepatitis before they're even synptomatic and a
restaurant owner nmay have no way of know ng...
[ nterpose]

CHAI RPERSON ARROYO  Expl ai n that;

sheddi ng the virus, neaning?
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DAN KASS: Well before soneone...

[ crosstal K]

CHAI RPERSON ARROYO  Recoveri ng?

DAN KASS: Before soneone exhibits the
first synptons of hepatitis to be able to get
treatnment or to even exclude thenselves fromthe
wor kpl ace they may be sick already and it's a feca
oral disease, neaning that it's passed because of
poor hygi ene, so a person can be infectious even
before they know they're sick and that neans they can
be infectious even before an owner knows that they're
sick, soit's difficult at |east to exclude soneone
fromthe workplace. Wat's critical in that instance
I's having very careful hand washing practices and
al ways using a barrier before touching ready-to-eat
food and that prevents transmission. But this
restaurant happened to have a B grade.

CHAI RPERSON ARROYO: Ckay. Thank you.

W' re gonna go to questions, Council Menber Koo.

COUNCI L MEMBER KOO:  Conmi ssi oner, you
have cited in your testinony, you said the Departnent
has seen a decline in the way of sal nonella cases in
New York City since the grading program began; the

decrease in infections in New York City is greater
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than the rest of the state or in the surrounding
states. Can you cite the source and statistics for
this information?

DAN KASS:. Yes.

COUNCI L MEMBER KOO  Hepatitis also,
where are we getting the information fronf

DAN KASS: Yeah. So first just a word
about how to eval uate the changes in foodborne
i1l ness.

So there are a variety of different kinds
of foodborne illness, salnonella is one useful one to
| ook at because it's probably the nost likely to be
actually related to food, many of the illnesses that
are related to food can also be transmtted in other
ways. There are a couple ways to | ook at sal nonell a;
nore...many nore people are hospitalized or go to
enmer gency roons where they discover sal nonella than
are directly reported to the Departnent; there's a
very long period of tinme between when we get that
data from New York State and when it occurs, so we
haven't been able to evaluate that fully.

What we can evaluate is sal nonella cases
that are directly reported to the Departnent either

by a health care provider or by a lab. So our data
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is reports to our departnent and we cal cul ate that
nunber every year, first prelimnary; then final for
the year and we conpare...and for the purpose of
conmparison to other jurisdictions we reached out to
nei ghboring jurisdictions to find their nunbers over
the sane period of tine; nost of us publish these
nunbers on an annual basis.

So that's the source; we calculate a rate
based on the nunber of cases and we divide by the
popul ation and so we conpared our rates and the rate
of decline or change between New York City and the
ot her areas.

COUNCI L MEMBER KOO  So can you give a
summary of that finding to our Commttee staff.

DAN KASS: |'m happy to, yes.

COUNCI L MEMBER KOO.  And ny second
guestion is; you..you said sone areas, sone
restaurants, they get inspected nore often than the
others if they have received grades B or Cs, right?
So how nmany maxi numvisits can a restaurant get; do
you have a maximuni | nean, | heard sone restaurants,
they get inspected five or six tinmes during the year;

if they' re over...[interpose]
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DAN KASS: Well...well the average...so
first, the average nunber of inspections per
restaurant a year is less than three; | think we've
conducted 70,000; is that the num..we...we conduct ed
just over 70,000 restaurant inspections for a
uni verse of 24,000 restaurants.

Now, what's the maxi mun? That woul d
depend on a variety of factors. A restaurant that
consi stently earns high scores on their initia
i nspection can sustain a three-cycle a year
I nspection, which would be six inspections. Even
restaurants that earn better, when we get a conpl ai nt
about a restaurant, either a foodborne illness or
sanitary conditions, we'll often inspect; that's our
responsibility in responding to the public and so
they could be inspected at that point as well.

COUNCI L MEMBER KOO So okay, you tell ne
whet her the Departnent has targeted sone areas of our
popul ation for nore inspections because they don't
speak the | anguage, do you send the inspector there
to get nore fines, because the owners cannon
communi cate with the inspectors? | suspect sonetines

t hey do.
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DAN KASS: |I'msorry, if you' re asking
me...[i nt er pose]

COUNCI L MEMBER KOO. Can you...can you...
can you give ne...give the Commttee statistics |ike
how to conpare with Flushing area and M dtown area
the inspection rate during the year, during |ast year
supposed oh, we have 2,000 inspectors...inspections in
Fl ushi ng, but nmeanwhile you only do 1,000 in the
City; that's not fair to our conmunity.

DAN KASS: That wouldn't be fair if it
were accurate, but it's not. The...thi..[interpose]

COUNCI L MEMBER KOO  So | ... want sone
statistics that you prove that you do ot herw se...

[ nterpose]

DAN KASS: 1.1 will, but let nme...let ne
be very...

COUNCI L MEMBER KOO because a | ot of
peopl e, they have suspicion, because we don't
understand the culture, we don't speak the |anguage,
they do nore inspections in our areas and when...

[ nterpose]
DAN KASS: Ckay, well ...
COUNCI L MEMBER KOO: they cone in they...

they...you know the...they...they do...|i ke they behave
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like they're a | aw enforcenent agency, and they are
not ...[ i nt er pose]

DAN KASS: Ckay, well ...

COUNCI L MEMBER KOO Novel (sp?) policy.

DAN KASS: Wwell if you...l want a chance
to answer very directly and the answer is to the
questi on about whet her we target nei ghborhoods,
absolutely not. Do we target based on any factor
ot her than food safety perfornmance? Absolutely not.
We have a very clear protocol, it's very transparent
and published and everyone knows about it, about how
we meke a deci sion about whether to inspect and on
what schedule; it's all based on food safety
per f or mance.

In addition, we already published these
data available to the public by nei ghborhood about
performance, so |'m happy to share any statistic
regar di ng nei ghborhood statistics, but if you go to
our public health tracking portal at
NYC. gov/ heal th/tracking you will find reports there
that | ook at grades, for exanple, by nei ghborhood.
Now, not every nei ghborhood is equivalent with
respect to its earning of A grades; sone

nei ghbor hoods don't do as well and so there are
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nei ghbor hood differences in fact, but they' re based
on sanitary perfornmance. So | hope that answers your
question; if you want additional data |I'm happy to
provide it.

COUNCI L MEMBER KOO  So do you have
statistics fromdifferent areas; how woul d you... how
much fine you collect fromeach area, uh suppose
Fl ushi ng as opposed to Fl at bush or...do you...li ke on...
on traffic tickets, they do have statistics that tel
us | ocations receive the nost fines, no?

DAN KASS: We...we...we, to ny know edge,
have never analyzed our data that way; it can be
anal yzed and in fact the bill that...[interpose]

COUNCI L MEMBER KOO. | think that you
can...it shoul d be done by conputer nodels, you know
how nmuch fines received fromwhich area, which
restaurant or use zip code, you know...[i nterpose]

DAN KASS: Well one of the...one of the
features of the bill that we're discussing today and
that we all agree on, on providing data to open...open
data; it would add fine data and so that would be
easi ly anal yzabl e and interpretable, but...so...so
there's nothing that we couldn't provide to be able

to do that.
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COUNCI L MEMBER KOO Yeah, the reason
asked all those questions is because | want to
present to our comunity that the Departnent is not
targeting our community for extra inspections or
extra fines, because now they have a suspicion their
argh...because we don't understand the inspector when
they conme in; they just give us nore fines you know.

DAN KASS: No quite the contrary, in
fact, we've said and we've said repeatedly and w ||
continue to say that we wll do any kind of
presentation that any group wants us to do on food
safety in any nei ghborhood. | think in July our
staff went out | think with your staff to do a
training for a group of restaurants who had questions
about kinthi, for exanple and so we sent sanitarians
out to do that training; we'll be happy to do that at
a nei ghbor hood | evel anywhere.

COUNCI L MEMBER KOO | have one nore...
| ast question is; on the safety, food safety course
you're offering, do you have to go to school or they
can do it on the internet, right?

DAN KASS: They can do either...
[interpose]

COUNCI L MEMBER KOO Un- huh.
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DAN KASS: either...either one of those
things. You can attend a class, which is taught in
five |l anguages, | believe in classroons and there are
addi ti onal | anguages that are avail able online for
this course. |If you take it online it's free, anyone
can sign up in the City to learn this; if you want to
earn a Certificate of Conpletion you have to cone in
to pass an exam nation...[interpose]

COUNCI L MEMBER KOO  So...

DAN KASS: which is offered in...

[ nterpose]

COUNCI L MEMBER KOO  So can...can you...

DAN KASS: 19 lang...how nany | anguages?
Over 20 | anguages.

COUNCI L MEMBER KOO Can you nake this
avai l able on a DVD so that people can purchase it,
say $5; $10 each; they can watch it at home and...
because a |l ot of immgrants, they are not conputer
literate; they don't know how to use conmputers...
[interpose]

DAN KASS: Like...we can...[interpose]

COUNCI L MEMBER KOO you know, | mean

they are good chefs, but they never touch a conputer.
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DAN KASS: Let...let ne think a bit about
this. One of the things that we are working on is,
you know that we typically run a course for the
restaurant industry that's for supervisors of food
safety, these are generally managers or people with
line shift..shift responsibilities; we are working
ri ght now on offering a course for food workers,
sonet hing that doesn't take as many hours, that
basically provides themthe basics of how to handle
food safely, howto talk about it, how to ask
questions; what are the principal neans by which
food...you know, illnesses get transmtted; that's
gonna be available online for free and let nme go bac
and di scuss whether we can nmake that available on a
DVD.

COUNCI L MEMBER KOO  Ckay, thank you very
much.

DAN KASS: You're wel cone.

CHAI RPERSON ARROYO  Thank you Counci
Menber. Council Menber Vallone foll owed by Counci
Menber Van Braner

COUNCI L MEMBER VALLONE: Thank you Madane
Chair. Thank you for your testinony. And you...on

Page 3 you say that the increase in penalties was a
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result of greater oversight of restaurants that posed
the greatest risk of foodborne illness because of
this grading system that you were able to focus on
sonme of the worst perform ng restaurants. However,
10 years ago, a decade ago, the max...the fines that
were | evied on our restaurants were about $12 mllion
doll ars and a year before the grading system was
i ntroduced they were increased by $20 m | lion and
then after the grading systemwas introduced they
went up another $20 million to $52 million about a
year ago. So they went up before the grading system
was i ntroduced and they went up after the grading
systemwas introduced. So | don't think you can
attribute this increase to a better gradi ng system |
think the increase can be attributed to a m ndset
that our restaurants are ATMs. Now based on the
facts | just gave you, do you still think that the
increase in fines was due to your grading systenf

DAN KASS: | know that the increase in
fines, relative to the baseline in the year prior to
grading, is based on a greater inspection frequency
of restaurants than they'd had before. So we not
only require the posting of grades outside the

wi ndows; we made clear at the beginning that we were
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going to increase the frequency with which we got to
restaurants; you may know that in 2008 we barely nade
it to 90...or 90 sonething percent of restaurants
I nspected over the course of that year; that was...
that's i nadequate; we needed to do a better job; we
needed to get to every restaurant and we needed
frankly to get to restaurants nore frequently that
needed nore oversi ght.

Gradi ng was associated with that, grading
didn't just require a posting of a grade; it
i ncreased substantially the nunber of tines we went
to restaurants that denonstrated the nost significant
food safety violations. So the increase in fines was
associated wth the increased frequency.

We don't treat restaurants |like an ATM
we treat restaurants as entities that want to do the
best by their custoners, but sonetines, especially
for a smaller group of restaurants, fail to basically
manage in a way that protects food safety in a way
that we really want themto. So we got to them nore
frequently and I would al so suggest that the decline
that we've seen was also a result of those

i mprovenents.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

COW TTEE ON HEALTH 49

So we didn't gane the systemat all; at
the very beginning we said we'd be very happy if
restaurants had no fines, if they all earned A's on
initial; that didn't happen; we don't expect that to
happen, you know quickly; it's very difficult to
change practice in established restaurants and there
needs to be tine for these things.

But we did say that we woul dn't change
the gane...we woul dn't change the rules al ong the way
and we didn't, so restaurants continue to earn two
I nspection cycles a year if they score between 14 and
27 points, they continue to earn three inspection
cycles if they earn nore than that and what we're
seeing is, they're being inspected | ess frequently,
notices of violations are way down, points are way
down and fines are way down.

COUNCI L MEMBER VALLONE: ' Kay. Well, |
think we can agree that the increase was due to
greater frequency as opposed to a focus based on
t hese grades on the worst restaurants, because you
went up the sane anobunt before the grades as you went
up after the grades and no one's saying restaurants
shoul d not be inspected every year, | think we can

agree on those two things; they went up because
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frequency, not because of the grades and everybody
shoul d be inspected once every year.

But we disagree as to the decline, the
decl i ne happened in the | ast year because of
ri ght eous outrage by the restaurants which finally
coul d not be contained that which was finally
conveyed by us to you in these roons, in these
heari ngs as opposed to just through the restaurants
t hensel ves, who are doing a very good job of outreach
to us and let us...and inforned us what was goi ng on,
not that they had to actually do it in these roons;
every tinme one of us goes out to eat we hear a story.
| can alnpbst not go out to eat in my district wthout
an owner sitting down next to ne to conplain.

| went to breakfast just the other
norning in Queens and a new di ner just opened up and
there's a cash register; next to the cash register's
a cof fee machi ne, one of those self-serve coffee
machi nes; they turned the coffee nachine to face the
cashi er because they wanted to be responsible for the
coffee for some reason; they don't know, they just
opened up a diner; they got a $500 fine because now
that they turned the coffee nachine it's a food

preparation counter, not just a cashier and they have
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to put a sink in because they turned the coffee
machine. Just tell 'ne to turn the darn machi ne,
don't hit "emwith a $500 fine and that's not...that's
not a problemw th your system that's a problemwth
a mndset, a mndset that says we're not goin' out
there to help these people, to help this new diner
that opened up, we're going out to get sone noney for

the Gity, $500 for having a coffee machine turned the

wong direction. | nean, it just...| hear an exanple
like that a week, every tinme |...if | went out nore
often I'd hear nore exanples; | alnost can't go out

to restaurants in ny district 'cause | don't want the
owner to sit down next to me and conpl ai n about the
food system You say you don't change the rules; the
rul es may not change, but the inspector changes every
time and every tine an inspector goes out they want
sonething different, they're told to do sonething
different; it's an entire m ndset that has to be
changed.

| know that there are a | ot of other
council nmenbers waiting; there was no great food
crisis in our restaurants 10 years ago; our
restaurants 10 years ago were fine. Could they be

i nproved? O course, everybody can be inproved, but
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to increase fines from$12 mllion to $52 nmillion is
outrageous; it's not called for; there was no crisis
In our restaurant system but to used themas a cash
machi ne, we caught onto it, we stopped it; we are
thankful it's down $10 million, it needs to go down
nore; there's gotta be a bal ance between protecting
our citizens and protecting our restaurants. Thank
you.

CHAI RPERSON ARROYO  Thank you Counci |
Menber. And |I'msorry; Council Menber Van Braner, |
ski pped over Council Menber Rose; |'msorry, Debbie.

COUNCI L MEMBER VAN BRAMER: W never skip
over Council Menber Rose.

CHAI RPERSON ARROYO: [l augh] Go ahead.

COUNCI L MEMBER ROSE: Thank you. | |ove
that the outer boroughs are being recogni zed. Thanks
Mari a, thank you

| wanna...first | wanna really start by
t hanki ng the sponsors of this package of bills; they
are so needed and it is a great step to increasing
the transparency in food safety regul ation and ny
concern is what 1've heard fromall of ny small

busi nesses was that the disparity and the | ack of
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consi stency in terns of how different inspectors
enforce the Health Codes.

And 1'd like to know if there's been any
anal ysis or studies done to determne if this is in
fact true and what steps are being taken beyond just
regular training to standardi ze the way inspections
are conducted. | nean, it varies and it...to dovetai
on Council Menber Vallone, where one day an inspector
will come in and that coffee machine m ght not have
been an i ssue and anot her inspector will cone in and
it cones a $500 fine. So the |ack of consistency,
the fact that...if in fact the coffee machine is
corrected they feel conpelled to find sonething el se
wr ong.

DAN KASS: So let nme take each of those...
take that question and break it down into its parts.

So first, | should note that the vast
majority of violations that we i ssue as a depart nent
and find on inspection are related to food handli ng
practices, they relate to tenperature control, they
relate to bare hand contact, they relate to the way
surfaces are mai ntai ned, how food is stored and the
big distinction between restaurants that earn fewer

i nspection cycles and A's versus those that don't
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have to do with those and we publish a poster that
we've sent to every restaurant to hang in their
ki tchen about the 10 nobst conmon viol ati ons and
that's what they principally relate to.

Now in ternms of this particular exanple,

I don't know specifically what happened at the
restaurant in your district, Council Menber Vall one,
but one of the bills here and that we are excited
about offering is a consultative operationa

i nspection before their first graded inspection. So
in that case that restaurant woul d' ve been alerted to
that if they had availed thensel ves of that option,
so we're looking forward to being able of doing that.

And with respect to consistency, we are
beginning to | ook at these kinds of issues; it's
difficult, while not every...there are...there are a
variety of sources of differences that happen at any
gi ven inspection.

The nost inportant one is that things
change at a restaurant day to day; while | stipulate
that the placenent of a coffee machi ne may change
| ess frequently than others, the food that they're
handling, the tinme of the day, the degree to...the

staff that are present there at the tine, the degree
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of oversight, the anbient tenperature, the working of
equi pnent, all of those things mght vary fromday to
day and it is true that an inspection over the course
of different days, even by the sanme inspector, wll
find different things, but many of those relate to
di fferent food prep practices, different nenus,
different tinmes of day, different... you know t hose
ot her factors.

In terns of the training of inspectors,
you know in the | ast year we've published to our
website inspection guidelines that are becon ng a
feature for all of our critical and inportant
violations that very clearly specify how the
i nspection is done, what the purpose of it is, for
each type of violation, what the purpose of it is;
exanpl es that could be cited and exanples that should
not be cited; we train our inspectors on those, we
routinely do reviews of what we're finding in the
field and we use it as an opportunity for additiona
in services for inspectors that after they've already
been depl oyed to the field to work independently
after an extensive training program So we're
i ncreasi ngly transparent about exactly what we say to

our inspectors for these nbst comon viol ati ons and
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we' || be publishing additional inspection guidelines
that are violation-specific going forward.

COUNCI L MEMBER ROSE: How frequently do
you do this training; is there updates, are they
trained just once and that's the last tinme that they
recei ve any sort of training?

DAN KASS: No. So training...l think that
we' ve testified before that a new i nspector com ng
onboard has a 3- to 4-nonth intensive training in the
cl assroom They then shadow and co-conduct
I nspections for a period of tine, until a seasoned
supervisor feels that they're ready to do so and then
they go out and they do inspections and we will also
do follow up inspections; then we...for themand for
ot hers that are onboard we review their, you know
their findings.

So there is corrective actions that are
taken at an individual |evel when we see sonething...
you know, when sonething's being cited properly;
there are al so group trainings that occur, so our
food safety staff gather every single week and every
other week I think we do a fairly extensive nearly
day-1 ong workshop with them Now we don't al ways go

over specific food safety violations, but we often
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do; sonetines we...whenever we nodify the Heal th Code
or propose a nodification to the Health Code or
Comm ssioner's Rules, they're trained explicitly in
what that is, what the purpose of it is and in howto
go about inspecting it.

CHAI RPERSON ARROYO  Counci | Menmber, if |
can interject here one second. W're gonna hear from
the union that represents the sanitarians and they' ve
expressed sone concerns; if the restaurant owner
bel i eves an inspector has not |ived up to the
I nspector code of conduct and conplaints of DOHVH how
will the Departnent handl e that process and have you
i nvol ved the union in discussions about strategies
for howto inprove the training process?

DAN KASS: So |' m not ...

CHAlI RPERSON ARROYO: Two parts.

DAN KASS: Yeah, let ne take the first
part; | think...1 think what you're asking is...is how
do we work with an enpl oyee when we do get a
conpl ai nt.

CHAI RPERSON ARROYO:. A conpl ai nt.

DAN KASS: So | don't know what they'l]|
testify to as a specific concern about that, but I

presunme it's in part because the creation of the
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onmbuds office will provide a central neans by which
these are received by the Departnent and acted on.

In reality we already do this; we...you...
the Council passed a law |l think two years ago called
t he Business Custoner Bill of Rights, so even over
the past year at every inspection we hand out a
Busi ness Custoner Bill of Rights that directs an
owner or a restaurant operator to relay any concerns
to a central source; | think the Mayor's O fice
manages it and then transmts those to us. 1In
addi tion, every...for as long as |I know, every
i nspection report lists a tel ephone nunber where
restaurant operators can call w th any concerns.

So we're al ready managed t hese
historically and the way we manage it basically is we
eval uate the concern; if it's about attitude we neet
our staff...our supervisors neet with the staff; if
it's about a specific inspection finding we wll take
a look at it; we have a tribunal that eval uates those
things...[interpose]

CHAI RPERSON ARROYO: Well let...let's
focus...let's focus it to personnel actions, alright.

DAN KASS: Uhm hm
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CHAI RPERSON ARROYO  and then the second
part of the question is; is the union involved in
hel ping tailor how those training sessions can be
better serving our enpl oyees?

DAN KASS: |I'msorry, do...

CHAI RPERSON ARROYO  The uni on t hat
represents the staff...[interpose]

DAN KASS: Hang...hang on one second.
The...while we're open to any and all suggestions
about how we go about, you know, training our
enpl oyees from any source, we don't specifically
involve their union in the training itself.

CHAI RPERSON ARROYO  That's unfortunate
we can always | earn sonething fromdiscussions. Ckay
Counci | Menber, I'msorry.

COUNCI L MEMBER ROSE: Coul d you tell us
if in fact...since you have that process in place
where an owner coul d express their concern about how
the inspection was handl ed and they can file a
conplaint; is that conplaint considered at the sane
tinme that those fines are adjudicated or are they two
separate situations?

DAN KASS: The adjudication of penalties

is nowentirely separate fromthe Departnent, so it's
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not considered. Now that said, if a restaurant owner
has a conplaint to | odge, I'msure they'd bring that
before the QOATH Tri bunal Hearing O ficer to, you
know, introduce it into whatever the case they're
trying to nmake. But no, we separate those functions.

COUNCI L MEMBER ROSE: So the violation
woul dn"t be...that...that...the conduct of the inspector
or the fact that they feel that there were
di sparities would not be considered at the tine of
the QOATH neeti ng?

DAN KASS: The...the findings of an
i nspection are considered findings and we...
[interpose]

COUNCI L MEMBER ROSE: Exactly.

DAN KASS: and we don't...you know, those
basically are transmtted automatically in a Notice
of Violation to the Ofice of Adm nistrative Tribuna
and Hearings and while we will on occasion defend
those findings at a hearing, either through an
i nspector being present or whenever an inspector is
asked to be present they will be; we don't intervene
specifically because of a conpl aint.

But | should say that we...you know we...as

| said, we conducted just over 70,000 inspections
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| ast year through the Mayor's O fice conplaint system
fromthe Business Custonmer Bill of Rights, which is
very simlar to what we will now agree and codify in
and i nspection code of conduct we receive very, very
few conpl aints and...and...[i nt er pose]

COUNCI L MEMBER RCSE: M | ast question
Is; if through the onbudsman's office an inspector
recei ves nunerous conplaints will there at any tine,
will it be considered, in terms of |looking at this
particul ar inspector, the quality of the inspections,
the objectivity of this inspector?

DAN KASS: Yes, of course it woul d.

COUNCI L MEMBER ROSE: And could it result
to the renoval of an inspector from you know, a
particul ar...grading a particul ar establishnent?

DAN KASS: We...we for the nbst part don't
need to be concerned about that because we al ready
have a systemin place where an inspector that
i nspects a particular establishnent will not return
to that establishnent for a subsequent inspection,
but it will influence how we depl oy that person and
on occasion we wll bring themback fromthe field
and do additional education before they're all owed

back; we wll pair themw th a supervisor for
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I nspections going forward to nmake sure that things
are goi ng okay.

COUNCI L MEMBER ROSE: |'m sorry, Madane
Chair, just one nore. | had also been told by a
nunber of ny businesses that if the business owner
has a passi onate di scussion with an inspector about
the violation, is that...is that a cause for
addi ti onal violation?

DAN KASS: No, we don't..we don't issue a
violation for passion. On occasion we issue a
viol ation for obstruction, but that's not because of
an enotional response, that's because on sone
occasi ons our inspectors have been chased, a knife
has been brandi shed agai nst them they' ve been barred
fromentering or they' ve been | ocked inside; that's
when we issue a violation.

CHAI RPERSON ARROYO: And the violation is
for what?

DAN KASS: It's referred to as an
obstruction violation; that means preventing the
Departnment fromcarrying out its activity.

CHAI RPERSON ARROYO:  How many poi nts does
t hat get you?

DAN KASS: It's not scored.
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CHAI RPERSON ARROYO It's not scored?

DAN KASS: No.

COUNCI L MEMBER ROSE: Ckay. Counci
Menber Van Braner.

COUNCI L MEMBER VAN BRAMER: Thank you
very much Madanme Chair. And you know, | think even
t he nost generous interpretation of what's happened
over the last few years of fines, that this whol e
process becane excessive and unnecessarily punitive
and Council| Menber Vallone and | di sagree on nost
things, but this is one thing where we couldn't agree
nore and I'd like to think that the exanple that he
just brought up and so many of the others that have
been brought to ny attention by ny restaurant owners
in my district could be addressed with our
consul tative and i nspection process, particularly as
in that case where there was a new di ner; he
described it as a new diner and so the new restaurant
owner can inspect, you guys can cone in and you can
say oh no, actually the coffee machine has to go this
way and you know, you know we're gonna cone back
whenever we conme back and it's gotta be that right
way because if you don't, then it's a $500 fine;

what ever it is.
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So how will you |l et everybody know... how
will you let everybody know about this consultative
I nspecti on program because the new restaurant owners
may not know that it exists, may not know how to ask
for it and even existing restaurant owners nay not
know that they can ask for this, so it will only be
successful and useful in not driving small business
owners crazy if they can avail thensel ves of the
program

DAN KASS: So thank you. But before |
respond to that question | nmade an error; when we
i ssue an interference or an obstruction order it is
scored, so | apologize for that. Uhmthe...

[ nterpose]

CHAI RPERSON ARROYO: What are the points?

DAN KASS: It's a 28-point violation if
It's sustained.

CHAI RPERSON ARROYO:  So you fail right
t here?

DAN KASS: Yes, as well you should if
that's...if that's what happens. Now those aren't
that frequent, but it's a...yes.

Now t 0 your question Council man, so we

al so are excited about offering this consultative
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program and the way we'll reach out to restaurants
will be different depending on whether they're start-
up or whether they're existing.

For start-up restaurants the Gty has now
| aunched a new licensing and permtting application,
it's called ACELA; Consumer Affairs is under contract
or MOUwth us to basically process applications
online, initial applications online or at a w ndow,
they will be informed in the application naterials
and at the w ndow about the opportunity and they can
opt in at the tine of their application for that. So
it'll be part of the overall outreach effort to
restaurants as they begin startup or turnkey
operations and it'll be available at the tine of the
application itself, both online; that's gonna take us
sonme time to manage because that involves |IT systens,
changes, but that's the principal neans by which new
restaurants and of course the restaurant associations
and...wi |l learn about this as well ...[interpose]

COUNCI L MEMBER VAN BRAMER: It's gonna
ask you to work with the industry, obviously.

DAN KASS: We...we...[crosstalKk]

COUNCI L MEMBER VAN BRAMER: Actually |'ve

never opened a restaurant nyself, but |I'm guessing




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

COW TTEE ON HEALTH 66
that when you're filling out all that paperwork
you've got a mllion things on your mnd; you could

potentially mss sonething |ike that.

DAN KASS: That...that's true. Now the
City also has a program called The New Busi ness
Accel eration Team specifically for new restaurants
and so sone proportion of those actually are assisted
in fairly significant ways to accelerate the Cty's
permtting process.

For existing restaurants we will notify
them t hrough typical ways that we notify themof rule
changes or Heal th Code changes or nodifications or...
and so there are variety of ways.

First we have a newsletter that will ...
gets nailed to every restaurant called Food Matters;
it'll be described in there. There will be a direct
mai ling to all existing restaurants about the program
and explaining what it is.

W will be issuing rules in order to
clarify how to apply, what the fee is; what the
procedure is and once those are done, everyone wl |
get a notification about that.

COUNCI L MEMBER VAN BRAMER:  So t hat

perfectly dovetails into where | was goi ng next;
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let's tal k about the fees. (Obviously one of the
reasons why | felt this particular piece was so
I nportant i s because sone restaurants had gone to
consul tants who charge exorbitant fees and that was
defeating the very purpose of keeping nore noney in
t he pockets of small business owners.

So what would the cost, even if you just
have bal | park figures for existing restaurants and
the hopefully very | ow cost for small businesses,
smal |l restaurants who are just begi nning?

DAN KASS: So that's the plan; we'll be
publ i shing those fees and proposed rules; we're in
di scussions with the O fice of Managenment and Budget;

if I had to ballpark it...well first, let nme just say

that the cost of that inspection will in fact be
subsidi zed by the Cty, so the cost will..to the
owner wll be lower than the cost to the Cty. But

we expect the fee for existing restaurants to be
sonmewhere in the nei ghborhood of $400 and for new
restaurants sonmewhere in the vicinity of $100.
COUNCI L MEMBER VAN BRAMER: And $100
sounds better than the $400, that's for sure. But...

and when will you nake that final determ nation?
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DAN KASS: Wwell it'Il be in rule-nmaking,
so we hope to publish rules shortly describing this
and then there'll be a 30-day comrent period and then
we'll finalize it.

COUNCI L MEMBER VAN BRAMER: Ckay. And
there'll be a public comment period for restaurant
owner s?

DAN KASS: O course.

COUNCI L MEMBER VAN BRAMER:  Yeah, which
is very uh, uh...[interpose]

CHAI RPERSON ARROYO  Counci | Menber ...so
that sounds |Iike not a whole | ot of noney, but what
are restaurants paying for a consultant to do the
sanme thing; do you know?

DAN KASS: Well, | don't...I don't know
and | think there's a wide variety of fees. Sone
restaurants, |arge operations, ones that are part of
chai ns, they have...they have personnel available to
them either through their chains or through their
parent corporations who do food safety full-tine.
And so sonme of themare all..some of them have this
capacity in-house. Ohers are paying consultants;
|'ve seen fees out there ranging from you know what

we' re contenplating charging to nmuch higher. The
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reality is sone restaurants need different |evels of
i ntervention and consultants provide a variety of
different kinds of services. W'I| provide the
service of basically showi ng what we inspect for and
educati ng them about how to make i nprovenents where
they' re needed. Sone consultants do nuch nore than
that; they set up brand new systens for them they do
managenent consulting, they do ongoing training, they
do observational work over a period of tinme to see
where it trips up. So | don't know that they're
entirely conparable.

COUNCI L MEMBER VAN BRAMER: Wl | | nean
agree with Chair Arroyo, $400 sounds like a |ot and
if...if the point of this was to reduce costs and not
force restaurant owners to go to consultants, then we
woul d wanna make sure that this fee is substantia
| ower than many consul tant fees, no?

DAN KASS: Well | think the main point of
conpari son shoul d be what's...what's...what's the
benefit to a restaurant and the benefit will be
education in a non-punitive way that allows them
going forward, to pass inspections and pass them
wel | ; neaning that the benefit will be in future

savings on fines; ideally | ess oversight, neaning
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| ess frequent inspection frequencies, so | think
there's a...I think the savings could be fairly
substantial to restaurants and we hope that those who
avai |l thenselves of this are the ones that need that
hel p the nost.

COUNCI L MEMBER VAN BRAMER: The ultinmate
goal is to put nore noney into the pockets of these
restaurant owners and I...1 uh...[interpose]

DAN KASS: Well [I...1 think...l think that...
that is a...that is an inportant goal, but the purpose
of the inspection is to actually inprove food
handl i ng practices at restaurants...[interpose]

COUNCI L MEMBER VAN BRAMER: And no one's
taki ng away the inspections.

DAN KASS: at restaurants that have had
hi storic problens, right, so that's...that's the idea;
this is...these...we...we think this wll largely be
taken up by restaurants that over repeated cycles or
just can't get thenselves out of a B cycle or a two
to three tines a year cycle and that is what we
really hope will happen.

COUNCI L MEMBER VAN BRAMER: So it's not

just for restaurants that have serious violations
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and...and who have substantial problens, right...
[interpose]

DAN KASS: No...

COUNCI L MEMBER VAN BRAMER: for al
restaurants...[i nterpose]

DAN KASS: it's...potentially...

COUNCI L MEMBER VAN BRAMER: and...and
every restaurant that | have ever been in where |
have spoken with the owners...and t hese are good
restaurants...and many of them have A's, but they have
had to like lift boulders, right, to get A's and we
all know what they have to do to get the A right; we
don't have to |i ke go over everything we've done and
all these hearings like that brought us to this
poi nt, so everyone wants safe, clean restaurants;
restaurant owners want that, you want that; we want
that. But we want a process that doesn't take their
noney away fromthemin the process of getting to
that point and so it is about nobney, because if they
don't have the noney they can't stay in business,
they can't drive the econony, they can't hire people,
yeah, yeah. So...so it is about noney; | nean we all
at the end of the day want and need safe...so...so the

cost of the inspection is very inportant because too
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many of these restaurants have gone to these
consul tants anyway because they figure, well if |I'm
gonna get screwed at the beginning |I'm gonna get
screwed at the end; at sone point I'mgettin' screwed
here, right, so I"mgonna figure out what | need to
do with this inspection.

So | think the point is to streanline,
make it easier and make it affordable so that we're
not forcing themto do things that they shoul dn't
have to do that are taking away fromtheir centra
focus, which of course is to run a restaurant and
make noney, right, | nmean that is what they're trying
to do here and nake a living for their famlies and
contribute to our | ocal econony.

So all of that, just to say, | think that
the cost does matter and | think bringing it bel ow
the cost of what they m ght be paying for a private
enterprise is inportant and is in everyone's interest
and | look forward to working nore on this to nmake
sure that we can get to a price that makes sense and
you know, have the industry chinme in on this;
obviously they're here in the audi ence, and you know,
| won't go any further onit; I won't beat the point,

but you know, it is...it is acity-wde issue and it




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

COW TTEE ON HEALTH 73
is so rare that | have experienced on the Counci
t hat when a bunch of council nenbers get together and
we start to tal k about this, every single person,
whet her you represent a wealthy district or a |ess
weal thy district; whether you' re in Manhattan or in
out er boroughs, |ike nyself, every single person has
t he sane exact story and then when you sit and you
talk with your restaurant owners, they are so, soO
upset and I'mgrateful, A that you didn't say
anyt hi ng bad about ny |egislation in your testinony,
but...and I"'mgrateful that we're here to this point
because of the | eadership of Chair Arroyo and so many
ot hers, but we're here because restaurant owners
spoke up, right, and they were outraged by what was
happeni ng and they drove this, right, and that's the
way denocracy works, right, sort of a grassroots
struggle and | just want this piece, 1146 A to be as
meani ngf ul as possi ble and as hel pful as possible, to
make sure that these fol ks can succeed, 'cause as you
know, and |'m sure you agree, they pour their heart
and soul, their lives into this and it's really hard
to make it. So with that | just wanna say thank you
to everyone and we'll continue to nmake sure that 1146

A is as neani ngful as possible.
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DAN KASS: Thank you and we'll work with
you. Thanks.

CHAI RPERSON ARROYO  Thank you Counci
Menber. We've been joined by Council Menber Mendez.
Comm ssion, before | go to Council Menber Reyna, |
wanna go back to the discussion of obstruction, the
penalty of the violation. |Is that clearly defined
for inspectors...is it...do we have degrees, levels; is
this subjective; is it the individual inspector that
deci des this individual not being passionate; they're
bei ng obstruct...an obstructionist and the inplication
of the consequence is severe.

DAN KASS: Yeah. So before an
obstruction violation can be witten to a restaurant
they nmust call in to a supervisor first.

CHAI RPERSON ARROYO  Ckay.

DAN KASS: Sonetines they're not issued
because soneone is, you know maybe enotional or naybe
passi onate, but that doesn't constitute obstruction.

CHAI RPERSON ARROYO  Yeah.

DAN KASS: On occasion they call in and
they need to vacate because they' re endangered. So
there is a check on the issuance of that violation

and | don't think that...l] don't think we have a
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problemw th subjectivity on this one. | hear about
virtually all of them so at a very senior |evel we
beconme aware of these things.

CHAI RPERSON ARROYO: And the subject of
obstruction; is that part of the training that food
wor kers get and owners when they get a |license, what...
how does that subject get addressed by those who are
in control at the restaurant?

DAN KASS: So I'mtold that yes it is
part of our health acadeny; there's a presentation on
it about how to work with inspectors at the tinme of
an inspection; it's certainly part of our training
wi th enpl oyees; we also..we're the first to do a
custoner service training in accordance with, you
know, |egislation of the Gty Council and work with
the Mayor's Ofice and in fact our training program
has becone the nodel for other agencies around sone
of these issues and we discuss it there too; we
di scuss how to diffuse a tense situation, how to
avoid them but we also do discuss howto call us
when sonet hing's wrong.

CHAI RPERSON ARROYO: Ckay. And | would
i magi ne we include that in the consultative

i nspection process; are you thinking about that?
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DAN KASS: Well | haven't thought about
it; let us think about it. | mean the consultative

I nspection will be definition be a cooperative one...
[ nterpose]

CHAI RPERSON ARROYO  Ri ght .

DAN KASS: it'll be pre-schedul ed, we'll
i nsist that an owner or very responsible person be
there, so | don't anticipate that we're gonna have
probl enms at that inspection; we certainly will talk
about what's appropriate.

CHAI RPERSON ARROYO:  Thank you. Counci |
Menber Reyna.

COUNCI L MEMBER REYNA: Thank you Chair

Arroyo, | just wanted to take an opportunity to thank
you for not nentioning Intro 1141 in opposition; |I'm
assum ng that you're in support of; I didn't hear you

refer to it as far as this particular |aw...
i ntroduction of law, 1141; it's the inspection |aw...
[interpose]
DAN KASS: I'msorry; | didn't describe
it by nunber, because we didn't have an intro nunber...
COUNCI L MEMBER REYNA: Ckay.
DAN KASS: but | did nention that we

support it.
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COUNCI L MEMBER REYNA: Ckay, fantastic.
And | want to appreciate the support of making sure
that the transparency level allows us to assist in
t he conmuni cation |evel that you just described that
happens within your own training in the acadeny and
maki ng sure that we are able to understand where
we're making strides as far as the inspections are
concerned and | etter-gradi ng system Although we
di sagree, it is very inportant that we see to it that
the transparency of the information is avail abl e.

DAN KASS: W agree; | nean there is data
currently updated routinely on the open data system
for the City that includes many of the variabl es that
this dataset described in your bill would include,
but your bill, appropriately, inproves that data
dramatically by allowi ng any user to characterize the
type of inspection where it falls into a cycle,
addi ng financial penalties, that sort of thing, so we
appreci ate your thought and we appreciate worKking
with your staff over the last year in helping to
clarify the intention of that, so thanks.

COUNCI L MEMBER REYNA: | appreciate that
Comm ssioner and | wanted to just take a nmonment to

ask you, because part of the confusion | have is to
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better understand what is..where do we differentiate
non-food safety violations fromfood safety
violations and so | can't...there isn't a clear
distinction in your information as to how many cases
are non-food safety violations versus what woul d be
the percentage, so in your testinony you referred to
what was fewer than 30 percent of restaurants went
froma C score on the initial inspection to an A and
| can appreciate that inprovenent, but I"'mjust...in
the overall discussion of inspection, |I still don't
understand what is the percentage of restaurants
earning a B, C or a pending grade or F where there's
a distinction between non-safety and safety
vi ol ati ons.

DAN KASS: So | can tell you the
percentage on each of the grades; there is no F, but
they...but 86 percent are posting an A...

COUNCI L MEMBER REYNA:  Uhm hm

DAN KASS: and if we include the grade
pendi ngs, we're tal king about the final resolution of
the A, of the grade rather, 11 percent a B and 4
percent a C. So that's the overall grade

di stribution across the Gty.
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| guess the point | was trying to make
was that the principal factors that differentiate
those in ternms of the violation picture that they
have rel ate very specifically to really a handful of
principal violations that have direct association
with food handling practice or food safety and that
in research nationally and based on the nodel food
code by the Food and Drug Adm nistration are shown to
be rel ated nechanistically to the likelihood of
f oodborne illness...

COUNCI L MEMBER REYNA:  Uhm hm

DAN KASS: or food safety probl ens.

COUNCI L MEMBER REYNA:  Uhm hm

DAN KASS: Does that answer your
questi on?

COUNCI L MEMBER REYNA: | think you're
trying to and | feel like it doesn't. [I'll give you
an exanple. So in ny tour of ny district one of the
restaurants had expressed; they received a violation
that put them above the 15 point and they received an
A and this made thema B; the violation was; the
bat hroom di d not have at that nonent paper towels. |

woul d consi der that that would be a non-food safety
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vi ol ati on because it's sonmething that can be
corrected i medi atel y?

DAN KASS: So |...again | don't know the
specific case...

COUNCI L MEMBER REYNA:  Uhm hm

DAN KASS: but if it as you descri bed,
woul d argue that they did not receive an A and in
fact, the absence of paper towels in the bathroom..
well it may...if there is a chance that it happened at
that instant that we happened to be there...

COUNCI L MEMBER REYNA:  Uhm hm

DAN KASS: our best indication is that it
wasn't there for a period of tine...

COUNCI L MEMBER REYNA:  Uhm hm

DAN KASS: prior to the inspection. And
that poses a very dramatic risk, actually, because
absent paper towels or sone place to dry hands in a
bat hroom for a food worker, that neans they're gonna
be wi ping themon the exact same clothing that is
cont anmi nat ed and pose a risk of transm ssion.

So while it sounds small and | appreciate
you know the ki nd of...the anecdote and the fact that
it seenms so mnor to sort of tilt sonmeone from you

know an A range to a B range, in fact it matters
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quite dramatically and hand washi ng, basic sanitation
are so fundanental ...

COUNCI L MEMBER REYNA:  Uhm hm

DAN KASS: to food safety. You know, as
| said earlier, the hepatitis outbreak that
unfortunately happened and we're responding to in the
Bronx occurred in all |ikelihood because of a hand
washi ng probl em

Agai n, there may be food workers out
there that are sick at any given tine, but the fact
that they practice proper hygiene, the fact that they
wash hands thoroughly, that they dry them..

COUNCI L MEMBER REYNA:  Uhm hm

DAN KASS: is what nakes the difference
and so if a restaurant isn't properly attending to
its restroom | would argue that it's quite
significant.

COUNCI L MEMBER REYNA:  Uhm hm

DAN KASS: that we...you know | was passed
a note to say that we |l ook at violations in bathroons
to look at, you know the availability of water, soap

and a drying device.
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COUNCI L MEMBER REYNA: Right. And that
woul d be considered a food safety violation or a non-
food safety violation?

DAN KASS: W woul d consider that a
public health violation, which is part of the overal
set of violations that...or conditions that we
eval uat e.

COUNCI L MEMBER REYNA: And is there a
direct Iink between what woul d be sal nonel | a cases,
as referred to before in your discussion with Counci
Menber Koo, to specific restaurants that have had a
link to those types of cases?

DAN KASS: |I'msorry; can you try that
one nore time; |'mnot...

COUNCI L MEMBER REYNA: So sal nonel | a
cases, as reported by the Departnment of Health...

DAN KASS: Oh, | see, okay.

COUNCI L MEMBER REYNA: and the collection
of data...

DAN KASS: Yeah, we don't...we receive
sal nonel l a reports from |l aboratories and from
physi ci ans...[i nt er pose]

COUNCI L MEMBER REYNA:  Unm hm
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DAN KASS: we don't receive any interview
i nformati on or anything |ike that about where they
may have di ned or what occurred. Now we do follow up
wi th people and on occasion we will try to ascertain,
but because by the tinme we got it we don't
necessarily know where they coul d' ve been exposed; on
a case by case basis we can't know this. W do
i nvestigate reports of foodborne illness outbreaks,
so when we receive alerts or calls or of multiple
peopl e sick over a narrow w ndow of tinme from a
particul ar restaurant, we will go and investigate and
we do evaluate the infectivity of staff and we
eval uate conditions of the restaurant. That's how
for exanple we found out about the hepatitis A
out br eak.

COUNCI L MEMBER REYNA: And how often does
that occur in relationship to a restaurant?

DAN KASS: To a single restaurant?

COUNCI L MEMBER REYNA:  Uhm hm

DAN KASS: |t may occur never. W
I nvestigate a relatively few nunber of foodborne
out breaks a year; the nunber of foodborne ill nesses

that are attributable to dining out is probably very
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| arge, but we can't |ink themto individua
restaurants.

COUNCI L MEMBER REYNA: And | ask only
because, you know, when we refer to conpliance,
right, we want to reduce what woul d be the exposure
of any type of foodborne illness and public health
I ssues and you know there's an opportunity to be able
to make sure that we're not targeting snal
busi nesses in the restaurant industry just for the
sake of the revenue-generating aspect of this. And
over the course of the |last few years there has been
an increase in projected revenues that are expected
to be collected fromthe small business comunity and
therefore one rai ses an eyebrow and questi ons whet her
or not we're reaching conpliance or are we just
targeting this industry for revenues. And so |
want ed to understand whet her or not, when we speak of
salnmonella; is it referred to a specific restaurant
and can we track that and is that where the nost
concern is and that is why we project these types of
revenues, but you just referred to the fact that
never can sal nonella just be connected to one

rest aurant.
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DAN KASS: One of the backdrops for why
we felt in 2010 the need to increase supervision of
restaurants that have denonstrated | ess than idea
sanitary practices on inspection was the fact that
there is a significant burden of foodborne illness in
New York City. Qur hope is that that declines over
time; not all of it is attributable to dining out...

COUNCI L MEMBER REYNA:  Uhm hm

DAN KASS: the national estinmate suggests
that, you know as nmuch as half of it may be, so we're
hopeful that we'll see an overall decline; will we be
able to attribute it specifically to an individua
set of restaurants? No. Wll that's the way we do...
typically we do lots of health surveillance that way;
we | ook at a popul ation | evel, but we know the
overall sort of picture of this. New Yorkers eat out
a lot; they eat nore often than other people. W
know that there's...we have an estimate for the nunber
of illnesses caused each year that require
hospitalization or energency roomvisits for
i1l nesses that are |ikely caused by food; sone of
them are infectious, sone of themare not.

We'll | ook over time to see how t hat

changes, but what we are |ooking at really to
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eval uate the i nprovenents inconpliance is what's
happeni ng sort of at the restaurant; what's happeni ng
to specific violations; are there fewer mce in New
York Gty than there used to be? Yes. |Is there
better hand washing in restaurants, as far as we can
tell on inspection? Yes. Are foods being held
better to tenperature and being properly |abeled for
when they need to be discarded or brought back into
cooling? Yes. Are nore workers trained in
restaurants and present at the tine of an inspection?
Yes. And for many of these, that's how we really
want to eval uate whether food safety is being
practiced in an inproved way. And the fines is
sinply a reflection of the frequency with which we
find the answers to be no on those questions and that
fact that it's gone down quite dramatically is a sign
that the industry overall is responding to the
I ncentives and sonme of themfinancial, but not all of
them to by managi ng better, by practicing better, by
training better and ultimtely by receiving fewer
violations that are subject to penalties.

| do wanna say, | don't think the Counci
shoul d sell restaurants short; the decline in revenue

is really because of their changes; it's because
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they' ve cl eaned up and we coul dn't be happier that
t hat' s happeni ng.

COUNCI L MEMBER REYNA:  Well you know, |
appreci ate your passion behind...you know, your
comments as far as how nuch better the industry has
gotten, but there's certainly a cost being paid that
Is exorbitant and they're scream ng, you know because
it's leading towards a decline of what would be their
prospects of holding onto their business and |' m not
saying that the conpliance is not as inportant or
nore so, but we have to reach conpliance where it's
not always punitive and | wanted to ask; how many of
these fines are disnm ssed at adjudication, if any?

DAN KASS: Well fines are only levied at
adj udi cation, so we don't...under the current system
we don't determne the penalty; an adm nistrative | aw
judge does at the Ofice of Admnistrative Tribuna
and Hearings, so fines are basically |evied based on
what they find. We...we...[interpose]

COUNCI L MEMBER REYNA: It's ny
under st andi ng...

DAN KASS: do know that are...that they do
di sm ss...they do dism ss violations and so scores may

i nprove on hearings, but | just wanna rem nd everyone
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that we also will be publishing rules shortly that
nodi fy the system W will be fixing penalties and
they' Il be subject to rule-making so that they' re no
| onger discretionary; if a violation is upheld
there'll be a penalty and it's predictable and we' |l
know what it is. W're going to be reducing
substantially the fines that we had previously
recommended but coul dn't mandate. For the vast
majority of penalties out there, over 60 percent of
the violations will be fined at the m ni num anount.
We expect that this systemw || be both nore
predi ctable, nore transparent, nore equitable and
ultimately will reduce penalties by 15 percent or
nore, from today.

COUNCI L MEMBER REYNA: Do you | ook at
what has been di snmi ssed fromthe adjudication
process?

DAN KASS: W do.

COUNCI L MEMBER REYNA: Do you have that
information for the Conmittee and nyself who's not on
the Commttee to be able to review?

DAN KASS: | wll go back and see what we

can...see what we have, yes.
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COUNCI L MEMBER REYNA: That woul d be very
interesting and to nmy know edge |'ve yet to see an
adj udi cati on process where fines are dism ssed...
[ nterpose]

DAN KASS: Ch, that definitely occurs.

COUNCI L MEMBER REYNA: Ckay. And it
woul d be hel pful if we see that data. And ny | ast
question, and | thank the Chair for the tinme; the
tongs in a restaurant; are they supposed to be in
wat er ... [ i nter pose]

DAN KASS: ['msorry...

COUNCI L MEMBER REYNA: or are they not
supposed to be in water?

DAN KASS: [I'msorry; mssed the first
part of your question.

COUNCI L MEMBER REYNA:  Tongs...

DAN KASS: Tongs, are tongs...

COUNCI L MEMBER REYNA:  Uhm hm sal ad
tongs or...

DAN KASS: |'mgonna turn to...

COUNCI L MEMBER REYNA: bacon tongs...

DAN KASS: Robert Edman to answer that

question. Aren't you gonna introduce yourself?
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ROBERT EDVAN:  Good afternoon, Robert
Edman; |'mthe Assistant Conmi ssioner for Bureau of
Food Safety & Community Sanitation. Could you repeat
t he question, please?

COUNCI L MEMBER REYNA: Tongs...[i nt er pose]

ROBERT EDVAN:  Yeah.

COUNCI L MEMBER REYNA: in a restaurant;
should they be in water or out of water?

ROBERT EDVMAN:  You know that's a very
broad question, just tongs in general; it all depends
on what you m ght be doing with them But food
service utensils should be either kept clean and
stored in a sanitary way of if they're in use you may
have themin the particular food that you're using
themto serve with the handl e out so that you
woul dn't be touching the food with your hands or you
can keep it in what's called a dipper well, which is
a smal |l container that's pronged and has running
wat er. Those are your choices.

COUNCI L MEMBER REYNA: So | uh...

[ nterpose]

CHAI RPERSON ARROYO. |'m sorry Counci |

Menber. So it should not be in standing water?

ROBERT EDVMAN: That's correct.
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COUNCI L MEMBER REYNA: So | had a
restaurant and a store and you | earn sonethi ng every
day when you continue to visit these restaurants and
| should invite you with nme to cone and...so you could
hear for yourself; one inspector had a visit,
expressed tongs should be in water and when they
foll owed those instructions a following visit to the
sanme restaurant the inspector was adamant in
mentioni ng that the tongs should not be in water.
And | can see where the confusion |lies, having heard
this explanation; you have choi ces, but the choices
are real life situations where a tong, whether it's
in food or not will |ead you to the next step as to
whet her or not it should be in water and it shoul dn't
be still water; it should be in a container. 1In this
type of case, you know how does a restaurant, snal
busi ness owner nanage what would be this type of rule
or is this an exanple of a rule that needs to be
nodi fied so that there's an expectation that's nore
conci se, clearer and does not bring you to this very
subj ective way to make sense out of the rule and
Issue a fine at that nonent to the small business

owner ?
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ROBERT EDVAN: Wl |l you know, | have to
say that there are two players in this; there's the
I nspector and there's a restaurateur and they each
have a responsibility. The inspector to be famliar
with his regul ati ons and what he shoul d be enforcing
and how it should be enforced and the restaurateur
al so has a responsibility to be famliar with the
requi renents of operating his business, which are
clearly stated in the regulations and as nentioned by
t he Deputy Conmm ssioner, alnost everything that we do
Is posted online, it's miiled to restaurateurs, it's
made available to them it's taught to inspectors in
the training acadeny; it's taught to operators at
food protection course, so this information i s out
there and neither side need to advocate their
responsi bilities.

COUNCI L MEMBER REYNA: Again, there was
an inspection, tw different inspectors; two
different instructions and so it doesn't matter where
the information lies; it seens to be a subjective
i nplication of whether or not a fine should be issued

or howto follow the regul ati on.
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DAN KASS: Well | would...first | would
say we'd be happy to follow up with this specific
exanpl e...[ i nter pose]

COUNCI L MEMBER REYNA:  Uhm hm

DAN KASS: but treating it as an exenpl ar
rat her than being a circunmstance, it's clearly our
job to conmmuni cate adequately, clearly what the
requi renents are; where there's a lapse in that we
wanna correct it.

COUNCI L MEMBER REYNA:  Uhm hm

DAN KASS: and we do over 70, 000
i nspections a year and not all of them are gonna go
perfect. W have sone stopgaps in place to nanage it
and we wanna | earn fromevery one of these things, so
in that instance, you know we woul d...you know, as we
beconme aware of them it would becone part of what we
say to our inspectors at the bi-weekly neetings; we
woul d clarify with them what may be m st aken
I mpressions...[interpose]

COUNCI L MEMBER REYNA:  Uhm hm

DAN KASS: on the part of some of them
we would rem nd themwhat the regulation is. Were
we think there's broad confusion, which happens on

occasion; certainly that was the case with the new
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food tenperature rules, we would issue specific
directives in witing and we would do a fact sheet to
the industry, which we did on that instance. So
thanks for bringing the exanple to us...[interpose]

COUNCI L MEMBER REYNA:  Uhm hm

DAN KASS: and you know, we'll ...

[ nterpose]

CHAI RPERSON ARROYO  and Counci | Menber,
if I my, in the |last hearing on one of the greatest
concern that we heard and what we hear out in the
community is that certain regulations are not clear
or they're unpractical and let's tal k about sushi and
cheese and tenperature; those were the exanpl es that
were given by restaurant owners regarding the
regul ati on and how i npractical in sone cases it is
gi ven the nature of the food establishnent or the
type of food that's being served. Sushi chefs prefer
to use their bare hands and it's part of the art of
preparing that food; have we taken any steps in-
bet ween thi s package of |egislation and the
conversation we've had over the |ast year regarding
sone nodi fications?

DAN KASS: So let nme say that one of the

bills in this package will be an advisory committee
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and these are the kinds of subjects that really
shoul d be discussed in that committee, where we have
both practitioners and food safety experts who can
sort of talk about the relative risks and benefits of
a variety of approaches and so we woul d, you know
encourage this kind of thing to be discussed there.

We know that there's, you know there are
stories out there about cheese and the fact that we...
their inspectional program prohibits cheese from
bei ng served at optinmal tenperature for taste and
we've clarified with the industry and just nentioned
the food...using tinme as a public health control for
tenperature control, a fact sheet that's been mail ed
to every single restaurant in the Cty; it clarifies
that in fact we do not issue violations for cheese
out of tenperature; nost hard cheeses don't have to
be stored in cooling at all; soft ones that have kind
of sufficient sugars in themand others to contribute
to bacterial growh do, but the regul ations are nore
t han adequate to allow themto be served at opti nal
tenperatures, so that's a point of clarification.

Wth regard to sushi, again, | think a
commttee can certain take this up. But | will tell

you that all over the world sushi chefs use gl oves
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and in the case that we described earlier about the
ri sk of foodborne illness, bare hand contact is a
critical pathway for transmtting illness, even for
peopl e who aren't yet sick. And so these are there
to basically have all sorts of opportunities to
prevent the transm ssion of things that otherw se
peopl e m ght well have no awareness that they have
t he chance of doi ng.

So we'll take it up, but | have yet to
see a sushi operation fail at delivering quality and
satisfactory product while still using gloves.

CHAI RPERSON ARROYO  So you have taken
steps to address the issue of the cheese and
t enperature?

DAN KASS: Yep, for sure.

CHAI RPERSON ARROYO  Ckay. Counci |
Menber .

COUNCI L MEMBER REYNA: | just wanted to
thank the Departnment and you Chair for taking this
package of | egislations and noving forward and we
| ook forward to the data on those specific statistics
regardi ng adj udi cations. Thank you.

DAN KASS: Thank you.
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CHAI RPERSON ARROYO:  Thank you. And |'ve
saved a couple of questions for last. | think the...
first let's goto ny bill, Intro 1129 and in your
testi nony you raise concerns about several provisions
of Intro 1119 and specifically that you did not think
t he purpose of this office should involve the
wi t hdrawal of violations prior to adjudication.

So I'mgonna rem nd you that at the |ast
hearing the agency testified that you have the power
to withdraw erroneous violations. At the hearing we
heard one such exanple involving a particul ar
restaurant, which | understand is one of the highest
regarded restaurants in the City; that if this
restaurant...other restaurants have simlar conplaints
they too should contact the Departnent of Health; al
this, the bill would do is codify what you testified
at the hearing last April 2012, | think it was,

March; it's alnost a year-and-a-half later. So tel
me...[i nter pose]

DAN KASS: So...

CHAI RPERSON ARROYO  how that...how is the
bill different than what you expressed during the
heari ng or the agency expressed during the hearing in

March of | ast year?
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DAN KASS: W do in fact get conplaints
or concerns and we in fact review our own inspection
findings and on occasion we find that they were
issued in error and in a way that so clearly, not a
matter of interpretation, but they were sinply errors
and that does happen and we do wi thdraw viol ati ons
prior to themgoing to OATH, so a Notice of
Vi ol ati ons passed onto CATH for hearing we w ||
intervene and wi thdraw the Notice of Violation in its
entirety if it's dependant on that, with that one
problem or the unique violation and we do do that.

VWhat | think we're saying is that that
function is really part of the overall operation of
t he agency...| nean, sorry, of the programand to sort
of specify a specific function in the onbuds office
where this occurs is concerning to us because were
the expectation to be that every tine a restaurant
gets a violation they don't like that there's a
prelimnary review prior to noving things to hearing;
that would concern us, it would interviewwth the
I ndependent operation of OATH, it would raise an
expectation beyond what the role we think is
appropriate, so we're just concerned that we don't

want to create a second tier of review..[interpose]
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CHAI RPERSON ARROYO  Ckay. So...but
you're not...doesn't it set up the same | evel of
expectation for a restaurant owner, calling DOH and
asking for a review of what they believe is an
erroneous violation, so this office could not
function in the sanme capacity as what DOH woul d
function? There's...there doesn't seemto be a
conflict in ny mnd, so help ne understand why I
shoul d, as the prime sponsor of this bill agree with
you and recomend a nodification.

DAN KASS: Gve ne a nonent just to |ook
at the specific reference. So | think this is
somewhat nuance and | guess we'll be happy to talk
nore...[ crosstal k]

CHAI RPERSON ARROYO: |I'msorry; | didn't
under st and t hat.

DAN KASS: It's sonewhat nuance, neaning
I think I...you know, | think this is probably worth
sonme nore thought on our part and in discussions...
[interpose]

CHAI RPERSON ARROYO  That's what |
t hought .

DAN KASS: Dbetween now and the final

version of this bill; you know, to the extent we can
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make clear that the viol ati ons under consideration
are based on fundanental errors as opposed to a
desire or interpretation, | think we can work this
out .

CHAI RPERSON ARROYO | don't...believe ne;
we don't wanna create anynore confusion in the
program quite the contrary. Qur goal here is to
clarify and make it nore user friendly for everyone
concerned; | think we're gonna hear fromthe union
and their concern about the enpl oyees and how t hey
woul d be treated and the consequence to them as
enpl oyees if the, you know code of conduct is applied
in a way that could be nore punitive than is intended
to be, that's not what we wanna set up here. So...
[interpose]

DAN KASS: Ckay.

CHAI RPERSON ARROYO: | also want to point
out that in your testinony you al so say nor should
the office take on supervisor and enpl oyee
performance review functions and that is not what
this bill seeks to acconplish, because supervision
and performance review are at the function of the
agency and the supervisors within, so | think the

| anguage used for raising the concern about what we
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woul d hope woul d be an opportunity to identify where
there m ght be a pattern of inconsistency; that the
Departnent can use that information to inprove your
enpl oyee supervision; that is not what this bil
seeks to acconplish. So I think the |Ianguage in your
testinmony | eads nme to believe that you're not
under st andi ng the purpose of the bill or whoever
reviewed this for you doesn't understand the purpose
of the bill. This is not intended to take the place
of direct supervision and the enpl oyee performance
process, review process that the agency has within
its structure.

DAN KASS: Well thank you for the
clarification then; that being the case, again we'l|l
conti nue the discussions and thanks for...[ crosstal k]

CHAI RPERSON ARROYO: (Okay. | appreciate
that; thank you. And | think one last question I|...I]...
t he... Decenber 31st is quickly approachi ng; have you
had t houghts and or will you be preparing sone
recommendati ons on this program and sone things
outside of this package of |egislation that the next
adm ni stration should be | ooking towards to continue

to tweak and fine tune this process so that at the
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end of the day restaurant owners don't cringe when
they see an inspector walk in the door?

DAN KASS: Well again, | wanna just end
by thanking the Council and its staff for working
with us over the |ast year on these; you know, many
of these reflect your or Council's collective
t hi nki ng about what m ght inprove the relationships
anong our inspection workforce and restaurants and
al so the purpose and the goals of the program and
sonme of themreflect our own ideas and so we think
this is...that this package overall will go a | ong way
to maki ng tweaks to the programthat we think wll
be, you know, nmet with both approval and change.

There are other things besides this
package of bills that we're working on, so as |
mentioned, we'll be witing rules associated with
creating fixed penalties that are specifically
desi gned both for transparency, predictability, but
also to reduce the overall total nunmber of fines and
value of fines issued in the City; we will be issuing
rules for the purpose of the consultative program and
setting fees associated with that; we're nmaking
nodi fications to our permtting and application

systemto nmanage nmany of these changes; we'll be
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maki ng changes to the information technol ogy systens
in order to manage nmuch of what we've al so tal ked
about. In addition, we wll be elimnating penalties
for A's on initial inspections that are determ ned at
the tribunal and so that too requires additiona
work. So I think we're gonna be busy for a little
bit of tinme.

CHAI RPERSON ARROYO ' Kay. Well
Commi ssi oner, thank you so nuch for your tinme; | know
we kept you here | onger than you antici pated being
here probably, but this is a really inportant issue
to all of us and I wanna thank you and your staff for
t he col | aboration, because | know that Dan called me
at 11:30 one night and I'm sure that on your side of
City Hall that's saying effort was being put to what
| believe is a package of |egislation that's gonna
help us right-side this process and hopefully in
anot her year we'll hear back fromthe restaurant
owners that what we did nmade sense and then we'|
tal k about sone other things that may need to be
addressed, so thank you and thank your staff for the
work that you have put into this process.

DAN KASS: Thank you very nuch
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CHAI RPERSON ARROYO  Ckay, | hope nobody
fell asleep in the back; we have a panel com ng up;
we have Robert Bookman, New York City Hospitality
Al'liance, Andrew Rigie, New York City Hospitality
Al liance, Neal Corman, also fromthe Alliance and
Janes Versocki...Versocki; did | say that right and
you're gonna correct nme on the record, right, the New
York State Restaurant Association. Thank you for
your patience and for your collaboration also in this
process; | think we...there are a | ot of people that
we need to thank in getting us here today.

As a rule, as a Chair | don't like to put
a clock on panels that are testifying and | ask that
you summari ze your statenents and if you at al
possi bl e don't have to read them fromthe cuff
usual ly sounds a | ot better anyway. So you nay
begi n; take whatever order you'd like; if you flipped
a coin, but identify yourself for the record; speak
directly into the mc; otherw se the sergeants get
annoyed 'cause they're recording it.

ANDREW RI G E: Good afternoon, ny nane's
Andrew Rigie; | amthe Executive Director of the New
York City Hospitality Alliance; | first wanted to

t hank Speaker Quinn for her |eadership on these
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bills, Chair Arroyo, the Council, all the staff for
all their hard work and the Departnent for their
cooperati on.

|"ve worked in the food service industry
in New York City my whole entire |life and for the
past 10 years |'ve worked with associations that have
represented them and as many of the Council Menbers
said, when they go out and eat it's not a full neal;
it's not a conplete neal wi thout sone discussion with
t he manager, owner or the cook about Health
Departnent cane in and did this or issued ne a
violation for this or that and generally we're just
happy to be here to work cooperatively with the
Council; with the Departnent on sensible reforns that
will all ensure very high food safety standards,
ensure the quality of food, but really inportantly,
reduce the regul atory burdens.

We're heard about the mllions of dollars
in increase in fines every year, the inconsistencies
and this package of five bills really do take a step
to address nost of, or say many of the concerns.

| think you al so need to pay attention
and focus on this advisory board that is going to be

set up, because there are additional structura
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issues with the letter-grade systemas a whol e, but
again, this is going to set the stage, hopefully, for
additional reforns that can focus on food safety,
focus on education; focus on training while reducing
the burdens. The industry's doing a lot; the
Hospital Alliance, we're offer the Food Protection
Certification in English and Spanish; we do different
consul tations with our nenbers so they can conply
with the law. No restaurateur ever wants to get
anyone sick; you get one of your custoners sick
you' re not gonna stay in business.

So again, it's in everyone's interest to
wor k together to achieve these high food safety
standards; | comrend everyone on the Council for
listening to their constituents; to the nei ghborhood
restaurants and again, working with the Departnent on
these reforns, 'cause it's going to be a cooperative
effort.

And |l ast thing that | will say is that |
will turn this over to the Hospitality Alliance's
| egi sl ati ve counsel, Robert Bookman, who don't think
needs nuch of an introduction here.

ROBERT BOOKMAN:  But | will say for the

record anyway, Robert Bookman; |'man attorney in the
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Cty of New York and Counsel to the Hospital
Al liance; represent many snall busi nesses over the 30
plus years in private practice.

Al these bills are critically inportant
and they're inportant that they be passed by this
Council. You know, I'mafraid, when | can't fal
asl eep at night that we don't get this done, in which
case we're gonna have to start all over again next
year. This Council owes it to itself and to the
t housands of small nom and pop restaurant owners that
you have heard fromover the |ast year-and-a-half to
make t hese changes now.

| recall that March hearing when this
roomwas...this little roomwas standing roomonly,
literally, filled with nom and pop restaurant owners
urging...[ i nterpose]

CHAI RPERSON ARROYO. | went hore at 8:00
t hat ni ght.

ROBERT BOOKMAN:  And...and you and | have
had conversations about this that we coul d' ve done a
second day, if necessary. You know, we were telling
peopl e go hone, don't bother because they're never
gonna get to you today and there's no seats for you;

that's how nmany people wanted to cone. So you
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started as a result of that inmportant work and it
needs to be finished. And when | say it needs to be
finished, these bills in and of itself is not the end
of the process; the..but it's an inportant step in
form ng the process.

The onbuds office will be an avenue to
rai se significant issues which will then be taken up
by the advisory board. The advisory board will be
maki ng a report.

There are structural problens in the
Heal t h Departnent inspection process that goes way
beyond | etter grades and you know that through the
heari ngs and the consultations that we've had.

Deputy Conm ssioner, who's a real nice
guy, M. Kass, when he answers yes to all these
t hi ngs about how, are we better, are we safer, are we
healthier, are we this; are we that; are fines going
up? Yes.

There's still the dichotony that 10 years
ago, 2 years into the Bl oonmberg adm ni stration, not
ancient history, we were a world-renowned restaurant
i ndustry; there was no data that people were getting
i1l in New York Gty restaurants and fines were $12

mllion a year. Wen they started the |etter-grade
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system fines were up to $32 mllion a year already;
then they bl ossonmed to $52 mllion. |If they've gone
$10 million in the last year, it's because of the
wor k we' ve done together; we've pressured them we've
enbarrassed theminto it. W forced themto say
okay, if you get an A we're not gonna take noney from
you on top of getting an A

And the other half of this package that
they promi sed to adopt, the rule changes, will reduce
fines presumably by another $10 million; that stil
brings us to $32 mllion from$12 nmillion when we
were a safe and vi brant, you know i ndustry.

So there's a lot of work to be done about
the scoring systemitself, the conplicated 1,200
poi nt process; what counts for a fine; what doesn't
count for a fine; you folks passed a bill a few
nont hs ago signed by the Mayor; | believe any day now
the agencies, including the Health Departnent are
supposed to report back to you about which rules
under their jurisdiction they believe are
I nappropriate for a warning on a first tinme;, we | ook
forward to seeing that. The exanple that the
Counci | woman rai ...1 forget which Council Menber

rai sed about the coffee nachine being faced in the
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wong direction, seens to ne a perfect one for a
warning. Let's see if they cone back with that;
let's see if they're serious about what they cone
back with. I'mafraid it nmay be just a coupl e of
sign viol ati ons, because at the end of the day I
t hi nk Council Menbers Van Braner and Val |l one were
correct; this is not about the inspectors, we think
the inspectors do a very good job under very
difficult circunstances; they have a conplicated
scoring point systemthat they have to deal with that
by nature is going to be different from person to
person and that's...when they adopted this point
system that's when the fines started to skyrocket,
because the systemitself needs to be | ooked at.

But it's the culture they are forced to
work in and | think Council Menbers Vall one and Van
Braner correctly pointed out that it's the culture,
it's the attitude; what are we here for; are we here
for conpliance or are we here for the ATM you know
aspect of it? And | fear under the |ast 10 years
it's been nore for the ATM aspect of it. This
package of bills will help us nove away fromthat,

but ultimately it will only work if there's a nmayor
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and a health conmm ssioner that agrees that the goa
is conpliance, not raising noney.

And t he question about how nmuch the
I nspection should be, you know one coul d argue that
t hose pre-opening inspections is the very function of
the Health Departnent and it should be part of their
role and it should be free. Having said that, we're
nore than prepared, you know to pay a reasonable fee
for such an inspection, but there's a whole cottage
i ndustry out there of ex-Health Departnent enployees,
I nspectors and otherw se, that while they're in the
Heal t h Departnent say how cl ear and...you know and
conpliant, easy the rules are; then when they |eave
the Departnent they open businesses which say this is
very confusing, a very difficult, you know section of
law to conply with; you need our help. | wonder how
many people sitting here are gonna be in that
busi ness, you know in a few nonths.

So it is not sinple; it is not easy and
you know that bill is a good one; we've asked for it,
we're willing to pay a reasonable fee for it, but I
gotta tell you, until we know whether the culture had
changed, people are gonna do both; they're stil

gonna hire a private consultant and the Heal th
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Depart nent person to see if they give 'emthe sane
advi ce.

So there's a lot of work to be done, the
Al'l'i ance has worked closely with your staff, we've
wor ked closely with the Council; we've also got those
|ate calls and e-mails on weekends, so we know you
fol ks have worked really hard on this.

And | think the data...l' mjust going
t hrough qui ck notes...t he data-gathering, | nean that
bill will definitely be nmuch better and will give us
the information that we need to answer sonme of these
questions. | know the Post did an article pursuant
to afoil (sp?) in which...and it seened to indicate
t hat about 60 percent of the violations that the
Heal t h Departnent were issuing were non-food safety
related violations. It's hard to say for sure, but I
read with interest that article, since they don't
categorize it as food safety or non-food safety; that
was the Post's conclusion fromtheir foil, but this
data-gathering bill will give us all the sane data
that we can work with to see, you know, are these
nost gotcha violations or are these serious
viol ations and on the serious violations it's so

confusing that it's difficult for people to, you know
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to figure out howto conply and I think that's where,
you know we all wanna get to.

Last coment | just wanna say is; | just
cane back froma week in D.C. and where there are no
many New York City restaurateurs in the | ast decade,
not coincidentally, that opened outposts in D.C
menbers of our Alliance, clients of mne and | could
tell you fromtheir...fromwhat they tell nme, it's the
same restaurant, it's the sanme nenu, it's the sane
ownership and yet there's a huge difference in fines
bet ween Washington, D.C. and New York City and it's a
huge difference in approach fromthe | ocal Health
Departnent there to the |ocal Health Departnent here;
they just find it a nore wel com ng, cooperative
envi ronnent where the goal there is conpliance, not
fines and I think that's where we need to be and |
t hank you, 'cause | think this package of bills wll
get us closer to that and you are correct; your bil
about investigating conplaints the way it is witten
is exactly what they said could be done informally
now, there's no problemw th the wording you know of
that; it's very limted...it"'s very limted to
specific situations, nostly physical, you know

conditions in the space and there's sonething called
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an adj ournnent, you know, |awers are very, you know,
very famliar with the adjournnent; if they get a
conpl ai nt pursuant to your bill that, | got a
vi ol ati on because of the location of ny sink and you
know t hat sink has been in the sane place for three
years and it's never been a problem before or
opened recently and | did one of their consultant
i nspections and their inspector had no problemin the
consul tant inspection that | paid for with the sink;
that's a hearing that can get adjourned, there's no
rush, let sonebody in an appropriate role review it
to see if that person's right and withdraw the
violation if it's correct; there's no...there's no...
there's no reason that's a problem you shoul dn't
have to hire an expensive | awer |ike nyself to try
to get themto |look into that, you know sinply you
know when the Departnent has nmade a mistake and it's
alimted situation; | think you' re right on target
and | think Dan Kass | think realized it after you
pointed it out to him so good for you. Thank you.

NEAL CORMAN: |'m Neal Corman; | amthe
Cor porate...oh...Sorry, there we go, see, now they want
to conplain, 'cause they can hear ne. | amthe

Corporate Executive...[interpose]
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ROBERT BOOKMAN: That’'s a $500 fine...

NEAL CORMAN: Is...can | arbitrate this or
no? | amthe Corporate Executive Chef for the
Alicart Restaurant G oup and | have submtted the
testinmony that | do appreciate the opportunity to
submt to the Council, but I will not, at your
request, bore you with going through and reading the
entire package.

As sonebody in the industry though, | am
here to tell you that this is |ong overdue. Sonebody
who has the day to day worki ng know edge of what,
nore than one restaurant; actually three in
Manhattan, one in D.C., one in Jersey and just opened
up a very large restaurant over in Las Vegas; we can
see the differences between the governing bodi es as
far as the Health Departnents are concerned; what is
required fromus here in New York and conversely,
just as he said, what is required fromthe other
areas; we have the exact sane food, we have the exact
same nenu and for the nost part our facilities don't
change that nuch.

In reference to the food service
i nspection code of conduct, it's sonething that we've

| ooked for for along tinme, to just kind of know
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exactly the intended flow of the inspection as the
i nspector cones in; what can we expect and as we go
through that inspection, if there is an
interpretation of howto apply it; it is a discussion
with us that we're an active part of that and then on
the conclusion of that inspection, you know, that we
are part of an outreach and any conpensatory neasure
that we need to do. It's a perfect tine at that
point for the inspector to tell us if there' s any
changes in the code or nodifications that would go in
effect for the next cycle; that would be a great tine
for us to know that. Qur education of the Health
Code, we don't want limted just to be the know edge
of the violations that we receive;, we wanna be
proactive, that's not how we wanna find out as far as
what changes and what doesn't change.

The establishnment of an advisory board is
al so sonething that we definitely enbrace, sonething
that we know that we're gonna be represented, that
can | ook at nore of a macro | evel of how the
I nspections are goi ng down throughout the Cty; how
they're being applied consistently or inconsistently
and if atrend is starting howthat's going to be

dealt wth.
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The onmbuds office is, again, another bill
that we enbrace to...very, very nmuch. | feel that our
i ndustry needs accunul ati ve voi ce, we need sonething
nore than just...to act nore just than...not just as an
arbitrator, but also a resource of current
information, of new initiatives, changes of the code,
specific trends in direction and | think this office
can act as both of that.

And that pretty nmuch summarizes, you
know, what we feel. As the letter-grading system
mat ures and the Departnent of Health inspections go
on, you know we're gonna...precedences will be set,
consi stenci es and inconsi stencies, we're gonna see
that, we're gonna see how that's gonna affect the
food service industry both positively and negatively
and we just feel that we just wanted sone
know edgeabl e entity nonitoring that process and we
feel, like | had said before, the establishnment of
the advisory board would do that. W feel that as a
m ni mrum t he nmenbers of our profession, you know, as
wel | as independent people in food safety and
nutrition and industry associ ations, together we'l]l
be a board that can actually, you know, not only just

advi se, but | ook over the entire process and nmake
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determ nations. You know, nobst inportantly we just
wanna be... have reconmendati ons and changes to the
systemthat'll be in the interest of the safety of,
not just our guests, but also in the interest of the
safety of our profession. And that's pretty nuch it;
| appreciate the opportunity to sit here and testify.

MALE SPEAKER: Well [...1've gotta say,
it's very hard to follow Neal; that was very well
said. | wll be very brief, Madame Chairman; thank
you so nmuch for allowing us to speak today; it was
over 18 nonths ago you noted that we packed the house
and it is really inportant that the efforts that have
gone forward fromthose hearings have continued as a
result of these five bills.

The New York State Restaurant
Associ ation; we have about 5,000 nenbers in New York
Cty, about 10,000 statewide and | can tell you,
everyone in the State watches what happens here, so
we get a |lot of peaked interest that foll ows what
happens here.

So we didn't bring down a bunch of
restaurateurs today because nost of our nenbership
who have commented to us on these bills are in

support, as is the New York State Restaurant
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Associ ation, so that being said, we support the
passage of all five of these bills and we do hope
that the timng of this can be acconplished before
the end of the year and the change of the
adm ni stration and this Counci l

Speci fically speaking, you know t hese
bills seek to focus on education and al so openness of
the industry and governnent, and that's a good, good
role. So what we're | ooking forward here to having
is a change in the culture of how restaurateurs, in
reality or perceived, interact with the Departnent of
Heal t h and Mental Hygi ene.

| particularly wanted to focus while we
support all these bills, obviously onbuds office is
gonna be a very valuable role; it allows the actua
i ndi vi dual operators as well as the nmgjor
associ ations to have a voice to be able communicate
directly with DOH, but also | ooking at the
establ i shnent of the advisory board, this could be
very simlar to the food safety technical advisory
board that the DOH al ready runs on which the New York
State Restaurant Association sits along with
i ndi vi dual operators and it's a great opportunity for

f eedback.
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In addition, | know everybody spent a | ot
of tinme today on fine reductions; we know they're not
a part of these bills, but we do | ook forward to
recei ving those prom sed reductions, which again stem
fromthe oversight hearings that you held; we | ook
forward to that rule-nmaking fromthe Departnent of
Heal t h soon and again, realistically, we just wanted
to thank you and all of the Conmttee for your hard
work on these bills. Thank you so nuch.

CHAI RPERSON ARROYO. Wl | again, thank
you all for your collaboration and your input in the
process; |I'msure that if you thought we coul d nmake
it better you would've shared that with us at this
panel, but you did so along the way, so | think the
| egi sl ati on package here is really the best that we
could make it given the timng and the anount of tine
that we've had to work on it; it's alnost two years,
because prior to the hearing the Cty Counci
conducted the survey online when we went out and
sought the input and that hel ped to shape how t he
conversation was driven forward. So I know that you
all had a great hand in that and I wanna thank you on
behal f of the Speaker and ny col | eagues for your hard

wor k and for making sure that we're paying attention
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to the details, because that's also critical in the
quality of legislation that we nove out, so thank you
all for your testinony.

kay. And | have Fitz Reid, President
Local 768, Public Health Sanitarians; | think that's
DC 37, right? Wlcone, sir; sorry to keep you
waiting. And you' ve done this before, right; you
know what to do? GCkay. Turn it on. Turn it on.

FITZ REID. Are we there now? Yes, good
afternoon, sister Chairman. M nane is Fitz Reid;

" m President of Local 768, DC 37 which represent the
sani tarians.

The Local, this Local and the nenbers
supports whatever effort that the Council and the
Commttee wants to make to denocratize the public and
to get participation of all the stakehol ders. W
believe that public health is best served when we
have people voluntarily conply and your educati on;
that is a primary conponent and we understand the
role of the State in order to put...to enforce things
and to nake sure that preventative neasures are
there, but we believe that that's not...should not be
the priority. And we un...just two other things; we

understand the nature of people running a business
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and want to make profit and therefore if public had
clash with that; sonetines the public held goes down
nost tinme we'll expect that to go down, but with
education and support we believe that the
restaurateurs, the people who conduct these
establishnents will be better able to participate.

The ot her thing; we do not believe that
it should be a major revenue generating function.

And the last point; | would just like to
enphasi ze and | take whatever question you have; is
that nost of the tinme when...I'm an inspector and when
| go there, right, nost of the tine the problemis
not the violation that people are saying, this was
not a violation of the codes, nor are we saying, nor
are the restaurateurs saying that the codes are not
vi ol ated; what they're saying, what's the effect of
this on ny business.

| give you an exanple. Wen | used to do
i nspection, say beef patty, costs maybe a $1. 00,
$1.25, but the fine for it is over a $1,000; you
I magi ne how many beef patties that restaurant person
has to sell to generate that sort of fine in profits,
not just the cost, in profit. So to themit's a

whol e | ot.
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And 1'1l just give you another exanple.
| go into a restaurant during lunch hour and I'm
sitting there; nobody conmes in, so the people really
are having problens, so the real concern they have is
not really to say this was not a valid violation;
what they are saying is what the effect and the costs
on ne and that's where the probl em cones.

And the last thing, just to round out
this, the inspectors have go to do what they are
gi ven, and |'m not nmaki ng excuses for them sonetine
when they go out they do not know whether this
establishnment is operated by an |Inspector General,
right; whether that facility is designated by the
Departnent as a control. So all inspectors have got
to cite everything; those are the instructions that
they are given, those are the supervisory |logic
that's given, right, and they do not know whether the
facility is one of themthat is a control facility or
what, so they have got to be on their cue.

So the bottomline is, we see these bills
as being directed at inspectors and that's not where
the problemis, the problemis really at the
managenent and |I'mnot trying to focus it away from

the inspection, I'"msaying if you want change, change
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cannot cone about by...at the inspector's level, they
are like a tool, instrunent to carry out certain
things, it's really the policy, right and the
interpretation of the policy and when an i nspector
calls and the instructions that are given, you are to
cite this or cite that; we will cite this additiona
way. So the point is that this an adm nistrative
thing and the focus has got to be there or else we
are going to fail and we support whatever the
Commttee is doing in terns of education.

And the | ast point, sone of what you are
proposi ng, consultation; this was in effect 15 years
ago. Before an establishnent was opened they had to
carry their plans, to carry to a review...into the
office and the office say, |ook, this is okay, that's
a problem you need air brakes here, you need this,
you need that, you need a sink here, you need that,
before the establishnent was opened and the previous
adm ni stration 02: 23: 47 because of the anmount of
peopl e or people had to go and get plans drawn and
things like this; they abolished that. But the point
I"msaying is that there was this consultation before
and what you are proposing is really to go back there

and the lowering of the fines; this will prevent a
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whole | ot of the problem So we're here to answer
any questions that you nmay have.

CHAI RPERSON ARROYO: Wel | thank you, M.
Reid for your testinony. Control facility, that's
the first time throughout this whole process that
|'"ve heard that term Can you enlighten ne what that
means for an inspector and howis it organized; is
the restaurant that's being used as a contro
facility in on it? For lack of..[interpose]

FITZ REID. Yeah, the...02:24:29 they
were...they are...any place that you have this sort of
i nspection there is fraud and there is corruption and
therefore you have got a bill in place, controls that
you can detect so if sonebody...right? And that's
02:24:46 from So the point is that the inspector
does not just go there and do whatever he or she
wants, right? He's nonitored before he or she goes
in the facility, he is nonitored during the facility,
there are caneras all over the place, there are al
of these things. So there are a certain anmount of
standardi zation that takes place there; there is
02: 25: 05, but the bottomline though is that there's
a lot of turnover and this...I'"mjust saying that this

can contribute to sone of the problem because as you
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uh...the pressure conmes on the operator, the pressure
come on the inspectors too, right, and therefore a
point intime they'|ll |eave because they just can't
take it.

CHAI RPERSON ARROYO:  Now you' re sayi ng
there's a lot of turnover in DOH staff that...

[ nterpose]

FITZ REID: Yeah, there is a |ot of
turnover. And one of the reason for it is the
pressures that are on the inspectors, and |I' m not
maki n' excuses for them here...[interpose]

CHAI RPERSON ARROYO.  No, no, no, | do...

FITZ REID: vyou know, | just want you to
under stand sone of the ramfications, right? Because
as you are saying, revenue, right, fromone side,

t hen you have got to enforce the codes, which is
under st andabl e, right? But the pressures that are on
the inspector cause themto |eave, right, just as

t hough the...[interpose]

CHAI RPERSON ARROYO: Do you have...do you
have nunbers on the turnover rate of...[interpose]

FITZ REID:. The turnover rate is no |ess
than 25 percent per annumand it could be rmuch nore

t han that.
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CHAI RPERSON ARROYO:  And what's the
| engt h of enploynent for inspectors, given your
experi ence?

FITZ REID:. About three years.

CHAI RPERSON ARROYO: And they | eave?

FITZ REID: Yeah, they | eave. Sone
peopl e | eave after two weeks. Yeah, it's really bad.
But and I'mnot trying to protect the inspectors, nor
aml| trying to put the adm nistration 02:26: 25 here;
all I"'msaying is that these are sone of the
ram fications that you have got to | ook through.

CHAI RPERSON ARROYO My smart counsel
here has given nme a question. | nean, | think we can
all agree that the inspectors shouldn't be the target
here and that...actually, no one should be a target;
that this is a programthat's intended to help us
keep our residents safe because sone food is being
handl ed properly and that the restaurant owners are
doing their part and the inspectors are just ensuring
that they do that.

The culture at the top of DOHVH wi || take
on a nore collaborative attitude with restaurants and
that's the sentinment that has been expressed and |

think that we agree with you and we just heard a
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simlar sentinment fromthe Hospitality Alliance, that
i nspectors aren't the problem okay. So let's just
be clear about that; | think the bills will go a | ong
way to hel ping inspectors focus; | think there was a
concern that was raised by staff, giving the union
concern that it would beconme a nore punitive, |ess
col  aborative effort and that is not what we are
seeking to acconplish here.

FITZ REID: | know, | know that's not...I ...
I...1...1 know the Comm ttee's approach; | renmenber we
02:28:00 with the inmmunization 02:28:02 and to
provi de, you know service; | know that's the goal of
everybody here, so |I'm..so we are supportive of the
effort to denocratize and to get participation,
education, collaboration; we are totally onboard. W
understand there are going to be a nunber of
probl ens, but that can be ironed out if we have a
conmon goal

CHAI RPERSON ARROYO And that...that's
what we do; we keep tal king about it and we hope to
inprove it as we go along, so we val ue your input and
your col |l aboration in this process and | certainly
hope to have heard from DOH as they coll aborate with

t he uni on on enhancing training and including the
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enpl oyees' input in the process on how that training
coul d be inproved, but given that we are talking
about coll aboration, | don't see why that shoul d not
be sonething that we continue to tal k about, because
the fol ks...the boots on the ground, the ones doing
the work, are often the ones that can give us the
nost insightful information to help us inprove the
processes; whatever we're doi ng, because they're
doing it every day. So thank you for you' re your...

[ crosst al k]

FITZ REID. And there are nany sides to a
story. Thank you, Madane...[crosstal k]

CHAI RPERSON ARROYO  Yes. Ckay. And
now, our panel, but not our |east, Kathleen Reilly,
The Col i seum Pub; are you here? Yes. And she is
representing United Restaurants and Tavern Oaners,
and Matthew Burler...Geller, National Association of
Theater Omers of New York State, so welcone. And |
t hi nk you guys have done this before and if you
haven't just pull the mic up close; if the light is
on, the mc is on. Speak into the mc, because the
sergeant yells at us when we don't get picked up.

KATHLEEN REI LLY: Good afternoon; ny nane

is Kathleen Reilly; I'"'mthe Vice President of United
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Rest aurant and Tavern Oaners of New York, or as
unfortunately we are nore likely called URTO, which
actually should be just URTO, but I'malso a nenber
on the FACTA Committee with the Heal th Departnent and
the Alliance and the Restaurant Association and | am
a second-generation restaurant owner.

My famly has been in this industry for
over 50 years; ny father cane to this country and
opened his first restaurant in the 50's. W stil
actually own several restaurants in New York Cty,
not only there though; we have restaurants in Long
Island, in New Jersey and down in Florida. M famly
still has operations running since 1972 consistently.

| would like to start out saying that
nyself, nmy famly and our organi zation support this
| egislation and think it's about tine and it's a
wonderful initiative for the future for the
restaurant industry of New York

Qoviously I think it's a great nove
towards nore efficient and effective ways to inprove
the standards of operation of our industry in the
City and the outer boroughs and for the safety of the
public and the ways that it is being overseen by the

New York City Departnent of Health, w thout all the




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

COW TTEE ON HEALTH 131
heavy burdens and fines that have becone the natura
day of our existence and i nposed upon the industry.

l'"d like to start off saying that the New
York City Departnment of Health has worked very hard
with the industry to try to correct many of the
probl ens and di screpancies recently with the new
| etter-grading systemthat unfortunately had been
created in the big rush to inprove, supposedly
i mprove our industry for the safety and transparency
of the public, but without the property guidelines
whi ch you have now i nple...or have put in with this
| egislation to inplenent it appropriately and
properly and as a result has turned it out to be a
noney generator, as you have said yoursel ves.

This | egislation has many of the new
tools that are finally needed to inprove our industry
and create a nmuch needed formal partnership with the
Heal th Departnment, the New York City Council and
ot her agencies that are involved with overseei ng us
and the industry.

The only one inprovenent that | would
i ke to discuss or maybe just a question about it,
maybe it's not needed to be an inprovenent, but maybe

aclarification of it, would be with the reference of
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1134, with the...to include another...would be good to
i ncl ude anot her maybe i ndependent way of appointing
and nunber of nenbers to the food service established
advi sory board to create a higher standard of
transparency and inclusion for actually our industry,
whi ch we now feel ...you know, we've |lost that feeling
of the inclusion and transparency ourselves with
everybody in the area and what would be interesting
i s...or maybe; how do you plan on picking them if the
Mayor ... how are they gonna to pick...the Mayor picking
his and the Council picking theirs; there's a | ot of
di fferent...our organi zation represents a | ot of
smal l er business; it's all nomand pop, that's all we
deal wth and we deal with all nationalities and it's
basically not an Anerican level ...it is inmmgrants
t hat have conme here and now are operating in the
Cty. So we were just wondering about how they would
be or anyone woul d be included in that advisory
board. And I'd like to just say thank you.
[interpose]

CHAI RPERSON ARROYO It's a good question
and believe nme, when | was being briefed on...by the
staff in preparation for this hearing | raised the

very same question and/or concern about, well, if the
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Mayor's gonna dom nate, then what's the point of us
havi ng an advi sory board. But ny experience has been
that individuals identified both by the Council and
the adm nistration are individuals who do the right
thing and individuals are not naned to board just for
the sake of themhaving a title or having an extra
busi ness card to give out. They are individuals that
are professionals and take that assignnent very, very
seriously and bring that [evel of commtnent to the
work that's required for whatever board, whatever
comm ssion we may be tal ki ng about and believe ne,
there are many. But ny experience is that
i ndi vidual s identified and recommended for
appoi ntnent and ultimtely appoi nted are individuals
that do really good work. So I would expect that
many in the industry need to be ready to be tapped to
say | do, you know, and step up and take up that

responsibility.

KATHLEEN REI LLY: Thank you. | think...|
obviously agree with; I think no one would take on
this... just think that because it's such a w de

industry it may take nore than the |imted nunber of
i ndi vi dual s, because it's such a broad area of ...

[ nterpose]
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CHAI RPERSON ARROYO: | think part of the
| egi sl ati on includes that individuals be brought on
to help with the technical conponents of what would
be necessary and woul d not necessarily be nenbers of
the advisory conmttee, but would serve as a resource
for the commttee, for the board. So...and |ike
everything el se, we're gonna have to work it and
nonitor it and make sure that the goal or the spirit
of what the |egislation seeks to acconplish is being
acconpl i shed over tine, but we've gotta take a stab
at it and massage it as we go along. So | raised the
very same concern and...but, | also have the
experience of knowi ng the caliber of individuals that
are recommended to sit on boards and conm ssions
across the Cty and they're phenonenal professionals
who often don't get paid for the work they do, they
just do it for the love of their city and that's
phenonenal. So I think it'll be a good thing in the
| ong run, so...[interpose]

KATHLEEN REI LLY: Well ['d like...

CHAI RPERSON ARROYO: we' Il just have to
nmonitor it and make sure that it works.

KATHLEEN REILLY: Well I'd just like to

t hank you, because that's...it's nore our question of
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just being involved anynore, everybody, so | would
like to thank you for today's opportunity and for al
the work you' ve been doing for the last 18 nonths.

CHAI RPERSON ARROYO:  Yeabh.

KATHLEEN REI LLY: Thank you.

CHAI RPERSON ARROYO:  Two years.

KATHLEEN REILLY: Two...well nore, yeah
but ...[ crosstal k]

CHAI RPERSON ARROYO It's a little Iess.
Go ahead.

MATT GRELLER  CGood afternoon Madane
Chair; | also wanna thank you and all your staff's
hel p on these issues over the years and ny nanme again
iIs Matt Geller and |I represent the Nationa
Associ ation of Theater Owmers of New York State; we
have a better acronym naybe, but we're known as NATOQO
but we're not the ones who are the mlitary and
Europe; we're the ones who show novi es about the
mlitary.

In New York City we represent 52 novie
theaters and 1, 800 enpl oyees throughout the five
bor oughs and you may ask yoursel f, you know why are
novi e theaters here today; it's because we're food

servi ce establishments as well under the Health Code
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and as a result of that we're subject to letter-
gradi ng and inspections, just |like the restaurants,
just like the tavern owners. And we have to conply
with posting requirenments, nmenu | abeling, allergen
posting and if it cones to it, the soda ban. And
while the public nay read about how well certain
novies are performng at the box office, they don't
realize that these revenues are actually shared first
anongst the distributors and studi os and then the
novi e theaters thenselves. So the percentage of the
novi e theater revenue that conmes fromticket sales at
the outset of the novie, at the big opening, is
actually very small for the novie theater and then
the |l onger the novie plays the nore revenue goes to
the theater, and this is inportant because ticket
sales are relatively flat, there's increased
conpetition fromvideo on denmand; people have
wonder ful home entertai nnent systens and as a result
of that there's nore of a reliance on revenue from
concessions. And about 40 percent; could be even as
hi gh as 60 percent in sone theaters, of revenue from
concession goes to the theaters thenselves as profit
and that hel ps keep ticket prices stable. And with

the average New Yorker only attending a novi e about
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four tinmes a year and only purchasi ng concessi ons
about twice a year, novie theater profits remain
relatively small. And if there is reduced concession
revenue fromthe soda ban or further inspections, an
af fordabl e night at the novies is gonna becone nore
difficult because theaters will be left with a bad
choice, either cut benefits, raise ticket prices or
cut jobs and we don't wanna do any of those.

So clearly reforns are needed; if there
are further inspections and fines are increasing, we
need to find a way to stop that so that people can
continue to go to the theaters.

And this package of bills that you've
wor ked so hard on, they're commobn sense reforns; we
heard a | ot fromthe Departnent today; we think that
these are gonna both help small businesses and hel p
CONSUNET S.

So wth fines out of control and very
often having zero to do with food safety or quality
of public health, we applaud the work that you are
doi ng here.

Busi nesses of any strife want certainty,
clarity and the ability to give and get feedback and

|l ess fines and less red tape, obviously and this
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package of bills does just that. So we conmend you,
we commend all the help fromyour staff and the other
nmenbers of the Cormmttee and we hope to see these
bills pass and |I'm happy to answer any questions you
may have.

CHAI RPERSON ARROYO: No, I...1 thank you
for your input and taking the tinme to sit with us
here today and share your thoughts with us. As |'ve
al wvays said, we work hard at trying to get the best
| egi sl ati on out possible; we could not do what we do
wi t hout the input of individuals |ike yourselves and
ot hers that cane before you that help and formthe
work that we're doing here, so | wanna thank you for
taking the tinme to cone and share your thoughts and
we | ook forward to noving this package of |egislation
out before the end of this |egislative session; |
just don't know the exact tine of what that woul d be.
But | celebrate the work that we've done over the
| ast few years and one of the things that | often am
frustrated about as a Council Menber is that we have
public hearings and we have a public conversation
that sonetines does not yield a real substantial,
concrete reforns that we can inplenent in the Cty

and |'mreally proud of the work that we've done in
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the Council with the industry and the adm nistration
around this package of |egislation, because it's
taken a little bit of time, but | think that what we
have produced are things that everyone has cone to a
consensus about. So | wanna thank you all for being
here and with that, this hearing is adjourned.

[ gavel ]
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