MEMORANDUM IN SUPPORT

TITLE:     A LOCAL LAW to amend the New York city charter, the administrative code of the city of New York, the New York city building code, and the New York city mechanical code, in relation to the New York city air pollution control code, and to repeal section 24-117 of the administrative code of the city of New York, relating to refuse burning equipment, section 24-119 of such code, relating to refuse compacting systems, subchapter 5 of chapter 1 of title 24 of such code, relating to fee schedules, section 24-144 of such code, relating to sulfur compounds, section 24-150 of such code, relating to smoking in passenger elevators, section 24-154 of such code, relating to environmental ratings, sections 24-179, 24-181, 24-182, 24-184, 24-185, 24-186, 24-187 and 24-188 of such code, relating to the powers and procedures of the environmental control board, including procedures for filing answers, citizens complaints, default proceedings, hearing officer decisions, board decisions, and compliance with board decisions, and subdivision (f) of section 24-190 of such code, relating to failure to pay civil penalties
SUMMARY OF PROVISIONS:
The proposed legislation would amend, in relevant part, chapter one of title twenty-four of the Administrative Code of the City of New York (“the code”), referred to as the New York City Air Pollution Control Code (“the Air Code”), and make related amendments to the New York City Charter, titles 16, 16-A and 28 of the Administrative Code, the New York City Building Code, and the New York City Mechanical Code. 

Section five of the bill amends subchapter one of the Air Code to remove outdated definitions, update existing language to reflect developments in technology and federal, state, and local regulation of air contaminants, and add new definitions addressing sources of emissions that will be newly regulated under this revision to the Air Code. 
Section six of the bill amends subchapter two of the Air Code to clarify the general powers of the Commissioner of the Department of Environmental Protection (“DEP”) and to make other necessary changes, including affirmatively permitting the use of beneficial technologies. The amendments to subchapter two also modify the provisions governing registration of equipment with DEP, including increasing the threshold for registration of equipment from 2.8 m/Btu to 4.2 m/Btu.

Sections seven through ten of the bill amend subchapter three of the Air Code, which regulates refuse burning equipment, incinerators and crematoriums.  Section 24-117, relating to refuse burning equipment, is being repealed because refuse burning is no longer permitted in the City, except in circumstances addressed elsewhere in the Air Code. Section 24-118 of subchapter three is being amended to update the limited exceptions to the Air Code’s prohibition on installation of equipment designed to burn solid waste in the City, and to expressly allow equipment for energy generation by DEP and resource recovery by the Department of Sanitation (“DSNY”).  Section 24-119, relating to waste compactors, is being repealed from the Air Code.  Section two of the bill moves the substantive provisions of the former section 24-119 related to waste compactors to a new section 16-120.2 in title sixteen, which will be enforced by DSNY.  
Section eleven of the bill amends subchapter four of the Air Code, which establishes the criteria for issuing work permits and certificates of operation.  The amendments in this section remove provisions relating to required work permits for equipment that has become obsolete, and update the list of activities exempted from the requirement to obtain a work permits.  In some cases, equipment that would have been required to obtain a certificate of operation under the existing code, will now be required to be registered with DEP.   

Section twelve of the bill repeals subchapter five of the Air Code, relating to fee schedules. Pursuant to the amendments to section 24-105 of the code in section six of the bill, fee schedules, including fees for asbestos projects, will now be established by DEP rule.  

Sections thirteen and fourteen of the bill create a new heading for subchapter five and move the existing sections related to asbestos from subchapter six to subchapter five.  The amendments to the asbestos provisions in sections fifteen through seventeen of the bill are largely intended as clean-up amendments to remove outdated terminology and conform the Air Code provisions to the City’s existing asbestos control program. The amendments also clarify the procedures for stop work orders issued by DEP and make clear that the City’s asbestos program is intended to protect the public, health, safety and the environment.  Employee safety is regulated at the federal level by the Occupational Safety and Health Administration (OSHA).  Sections forty-seven through fifty of the bill amend Title 28 of the Administrative Code to correct cross-references to provisions relating to asbestos that have been re-numbered as a result of the amendments to the Air Code. 

Sections eighteen through thirty-six of the bill amend subchapter six of the Air Code, relating to emission standards.  As noted above, the provisions within subchapter six of the existing code related to asbestos are being deleted from subchapter six and moved to subchapter five. The amendments to the remaining sections within subchapter six update emissions standards for various sources of emissions within the City and conform these standards to the most recent state and federal emissions standards.  The amendments to section 24-146 clarify that the precautions related to dust are intended to protect the public health, safety and the environment.  Employee safety is regulated at the federal level by OSHA.  
Subchapter six is also being amended to add new sections regulating certain sources of emissions not previously regulated by the Air Code, including emissions from motorcycles, outdoor wood boilers, fireplaces, wood burning heaters, commercial char boilers, cook stoves, and stationary generators. 
Sections 24-144, relating to a sulfur compounds, is being repealed because it is no longer necessary, given developments in state and local regulation of sulfur content.  Section 24-150, relating to smoking in elevators, is being repealed, because it has become redundant by the Smoke Free Air Act, found in Title 17 of the code and enforced by the Department of Health and Mental Hygiene.  Section 24-154, relating to environmental ratings, is being repealed because it is no longer necessary, now that the Air Code will directly incorporate the most current state standards for environmental ratings. 
Sections fifty-one through fifty-four of the bill make technical amendments to provisions of the New York City Building Code and the New York City Mechanical Code relating to fireplaces and solid fuel-burning appliances to conform to the new provisions in subchapter six of the Air Code establishing requirements for the type of fuel used in such appliances.  The bill would also make technical amendments to chapter 33 of the New York City Building Code to conform the chapter to the amended provisions in subchapter six of the Air Code related to precautions to prevent dust from being airborne.

Section thirty-seven of the bill amends subchapter seven of the Air Code, which establishes standards for the use and maintenance of equipment and apparatus and establishes regulations governing emissions from the City’s fleet and certain other vehicles regulated by the City. The bill adds two new sections to this subchapter targeting emissions from mobile food trucks, and from heavy duty trade waste vehicles regulated by the Business Integrity Commission (BIC).  Sections three and four of the bill amend provisions in title 16-A of the code, authorizing BIC to deny, revoke or suspend licenses and registrations for failure to comply with the new requirements for heavy duty trade waste hauling vehicles added by section thirty-seven of the bill. 

Section thirty-eight of the bill amends subchapter eight of the Air Code, relating to fuel standards. The amendments to this subchapter remove outdated language and update existing provisions.  These amendments also increase restrictions on the burning of coal and permit the use of renewable fuel.

Sections thirty-nine through forty-six of the bill amend subchapter nine of the Air Code, relating to enforcement procedures. The changes to this subchapter, including the repeal of several provisions within this subchapter, amend the description of the powers and procedures of the Environmental Control Board (ECB) to reflect the current organizational structure of the ECB within the Office of Administrative Trials & Hearings (OATH) and to eliminate provisions that are duplicative of section 1049-a of the New York City Charter and associated rules relating to the powers and procedures of ECB. In a companion amendment, section one of the bill would amend subdivision (a) of section 1049-a of the New York city charter to include provisions that have been removed from the Air Code, relating to the procedures for establishing a quorum at ECB board meetings,.  
  

REASONS FOR SUPPORT:
The New York City Air Pollution Control Code was first enacted in the 1970s and has not been significantly amended since its enactment.  In order to support the City’s goal to improve air quality in the City, as set forth in PlaNYC, this bill will update the Air Code to strengthen existing air quality initiatives and to regulate new sources of air pollution to further improve the City’s overall air quality. 

Specifically, this bill will make necessary amendments to the Air Code in the following ways: eliminate obsolete and outdated provisions and conform the Air Code to developments in state and federal law and regulation; preserve greater flexibility for DEP to use rulemaking authority to update requirements and standards to account for on-going developments in technology and fuels; and introduce new requirements to limit emissions from certain unregulated sectors, while promoting the adoption of cost-effective air pollution controls. 
In order to incorporate developments in United States Environmental Protection Agency (“EPA”) and New York State Department of Environmental Conservation (“DEC”) standards and improve the overall air quality within the City by promoting a multi-sector approach to emissions reduction, this bill will target emissions from certain previously unregulated sources in the following areas:
Commercial char broilers and cook stoves that use wood or coal are significant sources of particulate matter emissions, which can lead to health-related impacts, including an increase in asthma and lower respiratory symptoms.  In order to reduce such effects, this bill would require controls designed to significantly curtail the smoke and emissions that emanate from these sources. To account for the increase in costs associated with retrofitting existing char broilers and cook stoves, the bill would provide additional time for regulated entities to obtain necessary financing to achieve compliance, while promoting the development of more efficient and cost effective technologies.

Fireplaces that burn wood produce higher levels of particulate matter than fireplaces that burn natural gas or renewable fuels. This bill would require new fireplaces to use only natural gas or renewable fuels in order to reduce the amount of pollutants that are emitted from fireplaces in the City. Existing fireplaces would be required to use treated firewood with a low moisture content that is designed to burn more cleanly and efficiently. The bill would also separately require that fireplaces be compliant with the EPA’s performance standards for particulate matter. 

Wood smoke from outdoor wood boilers contains fine particulate matter that can cause short-term health effects such as eye, nose, throat and lung irritation. To improve air quality, the bill would ban the use of any fuel in outdoor wood boilers other than clean wood. The bill would also separately require compliance with certain DEC standards for outdoor wood boilers. Outdoor wood boilers would also be subject to the general prohibitions in sections 24-141 and 24-142 of the Air Code, prohibiting the release of odorous air contaminants or of smoke with a relatively greater opacity. 
Mobile food trucks must idle in order to prevent food from spoiling. However, the auxiliary engines that power these trucks can be dirty and inefficient and can generate odors and fumes. This bill would provide an incentive for mobile food vendors to bring their auxiliary engines up to the latest EPA standards for controlling emissions by waiving the registration fee for these engines for six years.
Entities authorized by BIC to provide trade waste removal services to commercial businesses maintain a large and ubiquitous heavy duty diesel truck fleet.  These trucks are found across every city neighborhood and routinely expose residents to particulate matter and nitrogen oxide emissions at the street level. These pollutants are known contributors to health related impacts, including asthma, respiratory and cardiovascular harm. It is an important public health and service quality goal to ensure that this fleet is brought up to the current EPA requirements for emissions mitigation and modernization. This bill would require heavy duty diesel trucks that exceed a weight of 16,000 lbs and which are used in New York City for collection and/or removal of trade waste are equipped with engines that meet 2007 EPA engine standards or are appropriately retrofitted to match the air quality gains achieved by those standards by January 1, 2020.  The proposed provision establishes a compliance date for impacted providers that is reflective of business needs and costs and that takes into account historic replacement and truck purchasing behavior in the industry. 
In summary, the bill would amend the Air Code to address previously unregulated sources of air pollution, remove outdated provisions, and make necessary revisions where existing standards are not sufficiently protective or must be updated to conform to federal or state law. 
Accordingly, the Mayor urges the earliest possible favorable consideration of this legislation.

Respectfully submitted,









Patrick A. Wehle
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