
General Welfare Staff:

Andrea Vazquez, Counsel

Elizabeth Hoffman, Policy Analyst

[image: image1.png]



The Council

REPORT OF THE HUMAN SERVICES DIVISION

Robert Newman, Legislative Director

COMMITTEE ON GENERAL WELFARE

Honorable Annabel Palma, Chair

June 25, 2013


RES. No. 1833:
By the Speaker (Council Member Quinn), and Council Members Palma and Dromm
TITLE:
Resolution authorizing the Speaker to intervene, file an amicus brief, or join an amicus brief on behalf of the Council of the City of New York in the litigation captioned Pelegrin v. New York City Human Resources Administration, for the purpose of defending provisions of the New York City Charter that require city agencies to provide public notice and the opportunity for public comment on proposed new rules and changes before adoption.
The Committee on General Welfare, chaired by Council Member Annabel Palma, will meet on Tuesday, June 25, 2013 to hear and vote on a Resolution authorizing the Council to file an amicus brief, or join an amicus brief on behalf of the Council of the City of New York in the litigation captioned Pelegrin v. New York City Human Resources Administration, for the purpose of defending provisions of the New York City Charter that require city agencies to provide public notice and the opportunity for public comment on proposed new rules and changes before adoption.
Background

Over the course of 2012, the New York City Human Resources Administration (“HRA”) developed and implemented a policy to recoup from the sponsors of legal immigrants the costs of any means-tested public assistance benefits provided to sponsored immigrants (the “Sponsor Liability Policy”).
  Under federal law, the sponsor of a legal immigrant must sign an affidavit of support agreeing to maintain the intending immigrant at an annual income of at least 125 percent of the federal poverty level.
  The affidavit of support is considered a contract that is legally enforceable against the sponsor by any political subdivision of the state.
  The agreement with the federal government further states that if any federal, state or local agency provides a means-tested benefit to the sponsored immigrant the sponsor may be asked to reimburse the agency the amount of the benefit and the agency may sue the sponsor to recoup such benefits.
  Until 2012, HRA never sought to recoup benefits received by sponsored immigrants from the sponsors.
  HRA now attempts to collect these benefits under the Sponsor Liability Policy unless, (1) the intending immigrant or the intending immigrant’s children are victims of domestic violence; or (2) the sponsor is at or below 250 percent of the Federal poverty line given the sponsor’s family size.
  Sponsors who demonstrate financial hardship are eligible for reduced or delayed repayment.
  In response to a follow-up letter from Council Member Palma after the General Welfare Committee’s FY 2014 Preliminary Budget Hearing, HRA’s Commissioner, Robert Doar, shared with the Committee that as of April 1, 2013, HRA has mailed 470 letters to sponsors and collected $315,604; 22 cases have been exempted due to financial hardship and 9 are under consideration. 

The Sponsor Liability Policy was instituted through an internal policy bulletin and did not go through the notice-and-comment procedures required by New York’s City Administrative Procedure Act (“CAPA”), which is required for any administrative rulemaking.
 Through a standing request pursuant to the New York Freedom of Information Law, the Legal Aid Society received notice of the policy bulletin from HRA informing the agency’s Job Center staff of the Sponsor Liability Policy and an attached form that is included in Cash Assistance application and Recertification Kits informing Cash Assistance applicants of the Sponsor Liability Policy.
  HRA has not made this document public.
 
On March 27, 2013, the Legal Aid Society initiated a class action lawsuit against HRA and Robert Doar, Commissioner of HRA, pursuant to Article 78 of the Civil Practice Law and Rules for the implementation of the Sponsor Liability Policy based on the following arguments: (1) HRA failed to follow the notice and comment procedures required of all administrative rulemaking pursuant to New York City’s Administrative Procedure Act; (2) the Sponsor Liability Policy is arbitrary and capricious; and (3) the Sponsor Liability Policy is contrary to federal law.
 The Legal Aid Society argues that while the policy will only have a miniscule effect on the City’s budget -- .003% of the budget in its first, most profitable year -- it will have dramatic consequences for those affected by the policy, forcing immigrants to close necessary public benefits cases so they do not put their sponsors at legal risk.
 
HRA counter-argued that the CAPA process is preempted by New York’s Social Services Law section 20(3)(a) which provides that HRA’s state oversight agency, the Office of Temporary and Disability Assistance (“OTDA”), shall approve or disapprove procedures made by local social services officials within thirty days after filing the procedure with the commissioner of OTDA, and the procedure will automatically become operative on the thirtieth day if the commissioner has not expressly disapproved the procedure.
 Thus, according to HRA, in this instance CAPA would prohibit a procedure specifically allocated by state law.
 On April 26, 2013, HRA submitted the Sponsor Liability Policy to the commissioner of OTDA and did not receive any response by the thirtieth day and therefore, based on HRA’s analysis, the policy is an operative procedure.
 
HRA further refutes the allegation that the procedure is arbitrary and capricious as the agency is attempting to collect money that the “sponsors unambiguously owe from the contract that they sign as part of their affidavit of support.” 
  Finally, according to HRA, the procedure does not violate federal law because although federal law does not allow for notices to be sent via regular mail, the method which HRA used to notify sponsors, the mailing did not injure the sponsors as they received the notice and further HRA will change its mailing process to comply with federal law.
 Additionally, although the Legal Aid Society argued that the notices did not specify the exact type, amount, and date of means-tested benefits received by the sponsored immigrant, HRA refutes this claim and states the requisite information was included.

Res. No. 1833 Analysis
The Resolution authorizes the Speaker to intervene, file an amicus brief, or join an amicus brief on behalf of the Council of the City of New York in the litigation captioned Pelegrin v. New York City Human Resources Administration, for the purpose of defending provisions of the New York City Charter that require city agencies to provide public notice and the opportunity for public comment on proposed new rules and changes before adoption. The resolution reasons that HRA’s Sponsor Liability Policy falls within the definition of “rule” under CAPA, that the Council does not agree that Social Services Law § 20(3)(a) preempts the CAPA process, and that HRA’s failure to follow CAPA’s rulemaking procedures deprives the Council and the people of the City of New York of critical procedural safeguards set forth in the Charter and adopted by referendum.
Res. No. 1833
Resolution authorizing the Speaker to intervene, file an amicus brief, or join an amicus brief on behalf of the Council of the City of New York in the litigation captioned Pelegrin v. New York City Human Resources Administration, for the purpose of defending provisions of the New York City Charter that require city agencies to provide public notice and the opportunity for public comment on proposed new rules and rule changes before adoption.

By The Speaker (Council Member Quinn) and Council Members Palma and Dromm


Whereas, The City Administrative Procedure Act (“CAPA”), Chapter 45 of the New York City Charter (§§1041-1047), sets forth the process that every New York City agency must follow to adopt a rule; and

Whereas, Charter §1041 defines a rule as “the whole or part of any statement or communication of general applicability that (i) implements or applies law or policy, or (ii) prescribes the procedural requirements of an agency”; and

Whereas, CAPA requires city agencies to, among other things, (a) publish the full text of a proposed rule in the City Record at least thirty days prior to the date set for a public hearing or the final date for receipt of written comments; (b) electronically transmit a proposed rule to the Office of the Speaker of the Council, the Council’s Office of Legislative Documents, each Council Member, the chairs of all community boards, the news media, and civic organizations; and (c) provide the public with the opportunity to comment on the proposed rule; and

Whereas, The New York City Human Resources Administration / Department of Social Services (“HRA”) is a city agency as defined by CAPA; and

   
Whereas, On March 27, 2013, Gilma Pelegrin, on her own behalf and on behalf of all others similarly situated, filed a verified petition (“the Petition”) pursuant to Article 78 of the Civil Practice Law and Rules, against HRA and Robert Doar, Commissioner for HRA; and


Whereas, The proceeding is currently pending in New York Supreme Court, New York County; and


Whereas, The Petition alleges that in 2012 HRA “instituted a policy pursuant to which HRA will demand payment of public assistance benefits from sponsors of legal immigrants (the ‘Sponsor Liability Policy’)”; and 


Whereas, The Petition alleges that the Sponsor Liability Policy will impact thousands of people in the New York City region; and 


Whereas, The Petition alleges that “the failure of HRA to place its procedures on the public record has left Ms. Pelegrin and other sponsors … with no way to ascertain the applicable rules and exemption to which they are subject”; and


Whereas, The Petition alleges that “HRA has disseminated misinformation to Ms. Pelegrin and others and has contradicted its own rules with no way for the targeted sponsors to hold them accountable”; and

Whereas, The Petition seeks to have The Sponsor Liability Policy annulled and declared invalid because it is a rule that was not adopted pursuant to CAPA; and

Whereas, In response to the Petition, HRA argues that it was not required to follow the rulemaking procedures set forth in the Charter because “Social Services Law § 20(3)(a) preempts the CAPA process under the doctrine of state conflict preemption,”; and

Whereas, The Council does not agree that Social Services Law § 20(3)(a) preempts the CAPA process; and

Whereas, HRA’s failure to follow CAPA’s rulemaking procedures deprives the Council and the People of the City of New York of critical procedural safeguards set forth in the Charter and adopted by referendum; now, therefore, be it


Resolved, That the Council of the City of New York authorizes the Speaker to intervene, file an amicus brief, or join an amicus brief on behalf of the Council of the City of New York in the litigation captioned Pelegrin v. New York City Human Resources Administration, for the purpose of defending provisions of the New York City Charter that require city agencies to provide public notice and the opportunity for public comment on proposed new rules and rule changes before adoption.
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